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(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held;  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  ht  October,  December,  February, 
April  and  June  of  each  year* 

REPORTED 

Isaac  N.  Phillips , Bloomington. 

JUSTICES. 

First  ZH*frtet--CARROLL  C.  Boogs Fairfield, 

Second  District— Jesse  J.  Phillips —  Hillsboro. 

Third  District— J aqqb  W.  Wilkin Danville. 

Fourth  District— Joseph  N.  Carter Quincy. 

Fifth  District— Alfred  M.  Craig Galesburg. 

Sixth  District— Jakes  H.  Cartwright * Oregon. 

Seventh  District— Benjamin  D,  Maoruder. „\  .Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is*  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
within  six  years  last  past.  Mr.  Justice  Carter  is  the  present  Chief 
Justice. 

clerks. 

Christopher  Maher,  Northern  Grand  Division,  158  Throop  St.,  Chicago. 
Albert  D.  Cadwallader,  Central  Grand  Division,  Lincoln. 
Jacob  O.  Chance,  Southern  Grand  Division,  Mt  Vernon. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
the  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 
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(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

REPORTER. 

Martin  L.  Newell,  Springfield. 


FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Thomas  N.  Jamieson,  Ashland  Block,  Chicago.  , 

Thomas  Q.  Windes.  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  Adams,  Justice,  Ashland  Block,  Chicago. 
Nathaniel  C.  Sears,  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT  * 


FIRST  DISTRICT. 

Henry  V.  Freeman,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  M.  Shepard,  Justice,  Ashland  Block,  Chicago. 
Oliver  H.  Horton,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  third  Tuesday  in  May, 

and  the  first  Tuesday  in  December. 
Clerk— Columbus  C.  Duffy,  Ottawa. 

Dorrance  Dibell,  Presiding  Justice,  Joliet. 
John  D.  Crabtree,  Justice,  Dixon. 
Harry  Higbee,  Justice,  Pittsfield. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk — W.  C.  Hippard,  Springfield. 

Benjamin  R.  Burroughs.  Presiding  Justice,  Edwardsville. 
Oliver  A.  Harker,  Justice,  Carbondale. 
+  John  J.  Glenn,  Justice,  Monmouth. 
Francis  M.  Wright,  Justice,  Urbana. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2, 1887. 
Eurds  Statute,  1897,  506.  Laws  of  1897. 183. 

t  Resigned,  October  7th,  ldtt. 
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FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court. 
Court  Bits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  February  and  August. 
Clerk— Frank  W.  Havill,  Mount  Vernon. 

Nicholas  E.  Worthington,  Presiding  Justice,  Peoria. 
James  A.  Creightox,  Justice;  Springfield. 
Hiram  Bigelow,  Justice,  Galva. 


(3)  CIKCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph  P.  Robarts,  Cairo. 
Oliver  A.  Harker,  Carbondale. 
Alonzo  K.  Vickers,  Vienna. 

Second  Circuit. — The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon. 
Prince*  A.  Pearce,  Carmi 
Enoch  E.  Newlin,  Robinson. 

Third  Circuit — The  counties  of  Randolph,  Monroe,  St.  Clair,  Madison, 
Bond.  Washington  and  Perry. 

judges. 

Benjamin  R.  Burroughs,  Edwardsville, 
Martin  W.  Schaeffer,  Belleville. 
William  Hartzell,  Chester. 

Fourth  Circuit — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 

William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight,  Centralis. 

Fifth  Circuit — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 

Henry  Van  Sellar,  Paris. 
Ferdinand  Bookw alter,  Danville. 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit — The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

JUDGES. 

Francis  M.  Wright,  Urbana. 
Edward  P.  Vail,  Decatur. 
William  G.  Cochran,  Sullivan. 
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Seventh   Circuit.— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit. — The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

John   C.  Broady,   Quincy. 
Harry  Higbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburgj 
John  A.  Gray,  Canton. 

Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell. 

judges. 

Leslie  D.  Puterbaugh,  Peoria. 
Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit. — The  counties  of  McLean,  LivingBton,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Colostin  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
John  H.  Moffett,  Paxton. 

Twelfth  Circuit— -The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 
DORRANCB    DlBELL,    Joliet. 

Robert  W.  Hilscher,  Watseka.- 
John  Small,  Kankakee. 

Thirteenth  Circuit. — The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble;  Princeton. 
Samuel  C.  Stough,  Morris. 

Fourteenth  Circuit.  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

judges. 

Hiram  Bigelow,  Galva. 
William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit. — The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

John  D.  Crabtree,  Dixon. 
James  Shaw,  Mount  Carroll 
James  S.  Baume,  Galena. 
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Sixteenth  Ctrcuif.— The  counties  of  Kane,  Du  Page,  De  Kalb  and 

JUDGES. 

Henry  B.  Willis,  Elgin. 
Charles  A.  Bishop.  Sycamore. 
George  W.  Brown,  Wheaton. 

Seventeenth  Circuit.— -The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

John  C.  Garver,  Bockford. 
Charles  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  aa  one  judicial  circuit, 
and  establishes  the  Circuit  and  Superior  Courts  of  said  county.  The 
Criminal  Court  of  Cook  County  is  also  established  with  jurisdiction  of  a 
Circuit  Court  in  criminal  cases  only.  The  judges  of  the  Circuit  and 
Superior  Courts  are  judges,  ex-offleio,  of  the  Criminal  Court. 

CIRCUIT  COURT. 
Clerk — John  A.  Cooke,  County  Building,  Chicago, 

JUDGES. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes. 

Francis  Adams,  Edmund  W.  Burke, 

Arba  N.  Waterman,  Charles  G.  Neely, 

Elbridgr  Hanecy,  Frank  Baker, 

Oliver  H.  Hortox,  Abner  Smith. 

SUPERIOR  COURT. 
Clerk — John  A.  Linn*  County  Building,  Chicago. 

JUDGES. 

Henry  M.  Shepard,  Arthur  H.  Chetlain, 

Theodore  Brentano,  Henry  V.  Freeman. 

Philip  Stein,  John  Barton  Payne,* 

Jesse  Holdom,  Nathaniel  C.  Sears, 

Jonas  Hutchinson,  Farlin  Q.  Ball, 

Axel  Chytraus,  Joseph  E.  Gary, 

Marcus  Kavanagh.| 
*■  ■  '■'  ■    -  » 

*  Resigned  November  12, 1898. 

t  Appointed  to  fill  vacancy  December  3, 1898. 
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(5)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  50,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matters  of  probate. 

JUDGES.  COUNTIES.  COUNTY  SEATS. 

Carl  E.  Epler. Adams Quincy. 

Wm.  8.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  De  Wolf.  Jr Boone Belvidere. 

R.  E.  Vandeventer, Brown    -. Mt  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin.  • 

Alva  F.  Winoert Carroll Mt  Carroll. 

John  P.  Robinson Cass Virginia. 

Calvin  C.  Staley Champaign Urbana. 

Rufus  M.  Potts Christian Taylorville. 

J.  C.  Perdue Clark Marshall. 

John  R.  Bonney Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

Orrin  N.  Carter Cook Chicago. 

C.  C.  Kohlsaat.  Pro.  Judge. .  .Cook Chicago. 

Ansby  L.  Lowe Crawford Robinson. 

Elias  McPherson Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Geo.  K.  Ingham DeWitt Clinton. 

Wm.  H.  Bassett Douglas Tuscola. 

John  H.  Batten DuPage Wheaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor.  . Edwards Albion. 

David  L.Wright Effingham Effingham. 

Geo.  T.  Turner Fayette Vandalia. 

Alexander  McElroy Ford Pax  ton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton Lewistown. 

George  Hanlon Gallatin Shawneetown. 

David  F.  Kino Greene Carrollton. 

A.  R.  Jordon Grundy Morris. 

Chas.  B.  Thomas < Hamilton McLeansboro. 

Chellis  E.  Hooker Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabethtown. 

Rauseldon  Cooper Henderson Oquawka. 

A.  R.  Mock Henry Cambridge. 

Frank  Harry Iroquois Watseka. 

A.  S.  Caldwell Jackson Murphysboro. 

I.  D.  Shamhart Jasper Newton. 

Joseph  D.  Norris Jefferson Mt.  Vernon. 

Allen  M.  Slatbn: Jersey Jerseyville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

O.  R.  Morgan Johnson Vienna. 

M.  O.  Southworth Kane , Geneva. 

Eben  B.  Gower Kankakee Kankakee. 

Henry  S.  Hudson Kendall Yorkville. 

Philip  S.  Post Knox Galesburg. 

DeWitt  L.  Jones Lake Waukegan. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin,  Pro.  J LaSalle Ottawa. 

Jasper  D.  Madding Lawrence Lawrenceville. 

Richard  S.  Farrand Lee Dixon. 

Chas.  M.  Barickman Livingston Pontiac. 

Emil  C.  Moos Logan Lincoln. 

Wm.  L,  Hammer Macon Decatur. 

David  E.  Keefe Macoupin Carlinville. 

Wm.  P.  Early Madison Edwardsville. 

Chas.  H.  Holt Marion Salem. 

B.  W.  Wright Marshall Lacon. 

James  A.  McComas Mason Havana. 

George  Sawyer Massac Metropolis. 

J.  Ross  Mickey McDonough Macomb. 

Orson  H.  Gillmore McHenry Woodstock. 

Roland  A.  Russell McLean Bloomington. 

Frank  E.  Blank Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMurry Montgomery Hillsboro. 

Charles  A.  Barnes. Morgan Jacksonville. 

John  D.  Purvis. Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett Peoria  Peoria. 

M.  M.  Bassktt,  Pro.  Judge. . .  .Peoria Peoria. 

R.  W.  S.  Wheatlby Perry Pinckneyville. 

F.  M.  Shonkwiler Piatt Monticello. 

B.  F.  Bradburn Pike Pittsfield. 

Wm.  A.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski Mound  City. 

John  M.  McNabb Putnam Hennepin. 

Warren  N.  Wilson Randolph Chester. 

Parke  Hutchinson Richland Olney. 

Lucian  Adams Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisburg. 

George  W.  Murray. Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  Righter. Shelby Shelby  ville. 

Wm.  W.  Wright Stark Toulon. 

Frank  Perrin. St.  Clair Belleville. 

Wm.  N.  Cronkrttb Stephenson Freeport. 

Geo.  C.  Rider.  . .' Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Lyman  Leeds Wabash Mt.  CarmeL 

T.  G.  Peacock Warren Monmouth. 

Geo.  Vernor Washington Nashville. 

L.  E.  Sunderland Wayne Fairfield. 

John  N.  Wilson White Carmi. 

Henry  C.  Ward Whiteside Morrison. 

Albert  O.  Marshall Will Joliet. 

Wiley  F.  Slater Williamson Marion. 

Rufus  C.  Bailey Winnebago Rockford. 

Thomas  Kennedy Woodford Eureka. 
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78      I? 

Mary  Snider  et  al.  v.  Gertrude  H.  Stone,  Executrix.      J*  m 


1.  Payments— Application  o/.— Payment  to  a  creditor  from  the  pro- 
ceeds of  mortgaged  property  must  be  applied  upon  the  debt  secured  by 
the  mortgage,  in  the  absence  of  an  agreement,  for  a  different  applica- 
tion thereof. 

Assumpsit,  on  promissory  notes.  Trial  in  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Error  by  defendants.  Heard  in  this  court  at 
the  May  term,  1898.    Affirmed.    Opinion  filed  September  26,  1898. 

Dan  F.  Raum,  attorney  for  plaintiffs  in  error. 
Arthur  Krithley,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of  the 
court 

This  was  an  action  of  assumpsit  brought  by  defendant  in 
error,  as  executrix  of  the  last  will  of  "William  E.  Stone, 
against  Mary  Snider  and  Michael  H.  Snider  her  husband, 
plaintiffs  in  error,  upon  two  promissory  notes  signed  by 
plaintiffs  in  error,  payable  to  the  order  of  said  William  E. 
Stone,  one  dated  September  7, 1885,  for  $600,  and  the  other 
dated  October  28,  1886,  for  $350,  each  due  three  years  after 
its  date,  with  interest  at  eight  per  cent  per  annum.  Each 
YokLxxYiiia  (IT) 
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plaintiff  in  error  filed  separate  pleas  of  the  general  issue  and 
payment.  There  was  a  jury  trial,  and  defendant  in  error 
recovered  verdict  and  judgment  against  the  plaintiffs  in 
error  for  $1,840.21.  The  assignments  of  error  question  the 
rulings  of  the  court  below  upon  the  evidence  and  instruc- 
tions, but  these  are  not  argued,  and  are  therefore  waived. 
The  sole  contention  of  plaintiffs  in  error  here  is  that  the 
notes  are  paid. 

Defendant  in  error  produced  and  put  in  evidence  the 
notes  sued  on,  proved  the  amount  due  thereon  by  computa- 
tion, and  proved  the  fact  and  date  of  the  death  of  William 
£.  Stone,  and  that  she  was  executrix  under  his  will.  This 
proof  made  a  prima  facie  case  for  defendant  in  error. 

Plaintiffs  in  error  proved  that  when  these  notes  were 
given  they  were  secured  by  a  first  and  second  mortgage, 
respectively,  upon  real  estate  of  Mrs.  Snider,  which  she  had 
theretofore  bought  of  the  said  William  E.  Stone,  fronting 
100  hundred  feet  on  St.  James  street,  Peoria,  which  mort- 
gages were  duly  recorded;  that  in  1891  Mrs.  Snider  and  her 
husband  sold  and  conveyed  fifty  feet  of  said  100  feet  to 
Mrs.  Rosa  Kahn  for  $1,600;  that  after  paying  commissions 
on  the  sale  and  a  small  judgment  against  the  vendors,  the 
balance  of  $1,355  paid  by  Mrs.  Kahn  was  turned  over,  to 
William  E.  Stone,  and  that  said  sum  exceeded  the  amount 
then  due  on  the  notes  here  sued  on  and  secured  by  said  St. 
James  street  property.  Payment  to  a  creditor  from  the  pro- 
ceeds of  mortgaged  property  must  be  applied  upon  the  debt 
secured  by  the  mortgage,  in  the  absence  of  an  agreement 
for.  a  different  application  thereof.  2  Am.  &  Eng.  Ency. 
of  Law,  2d  Ed.,  466;  Hicks  v.  Bingham,  11  Mass.  300.  This 
proof,  therefore,  prima  facie  established  the  defense  of  pay- 
ment. Stone  made  an  entirely  different  application  of  the 
money,  and  the  vital  questions  are  whether  the  proof  shows 
plaintiffs  in  error  are  bound  by  it,  and  whether  the  applica- 
tion has  properly  reduced  their  debts. 

Stone  had  had  other  dealings  with  Mrs.  Snider  and  her 
husband,  selling  lots  to  one  or  the  other  of  them,  giving 
deeds  and  taking  back  notes  and  mortgages  to  secure  the 


Second  District — May  Tkrm,  1898.         19 

Snider  y.  Stone. 

purchase  money,  and  sometimes  giving  bonds  for  deeds  and 
taking  notes  for  the  consideration  to  be  paid.  In  1888, 
Stone  required  money  for  a  business  venture,  fie  was  then 
and  till  his  death,  cashier  of  the  First  National  Bank  of 
Peoria.  An  arrangement  was  made,  with  the  knowledge  of 
Michael  H.  Snider,  and  as  a  favor  to  Stone,  and  also  as  a 
means  of  giving  more  time  to  Mr.  and  Mrs.  Snider,  by  which 
the  Peoria  Journal  Company  made  its  accommodation  note 
payable  to  the  bank  for  $5,340.87  and  delivered  it  to  Stone, 
and  the  bank  discounted  it  for  him.  This  note  was  designed 
to  equal  the  amount  of  certain  notes  held  by  Stone  against 
Mr.  and  Mrs.  Snider. 

Though  some  witnesses  speak  as  if  it  was  designed  to 
equal  in  amount  all  the  indebtedness  of  the  Snide rs  to  Stone, 
yet  the  testimony  of  those  who  speak  from  positive  knowl- 
edge seems  to  be  that  the  indebtedness  evidenced  by  the 
two  notes  here  sued  on  secured  by  the  two  mortgages  on 
the  St  James  street  property  was  not  included  in  said 
accommodation  note.  The  proof  does  not  disclose  what  was 
then  done  with  the  original  notes  signed  by  Mr.  and  Mrs. 
Snider,  the  amount  of  which  was  embraced  in  the  Peoria 
Journal  Company  note.  There  are  circumstances  in  evi- 
dence which  tend  to  the  conclusion  thev  went  to  the  bank 
which  cashed  said  accommodation  note.  The  note  of  the 
Peoria  Journal  Company  was  renewed  several  times,  and  a 
payment  of  $950  was  made  thereon.  On  the  day  of  the  sale 
of  the  St.  James  street  property  by  the  Sniders  to  Mrs.  Kahn 
the  $1,355  of  that  consideration  paid  as  before  stated  to 
Stone  was  by  him  turned  over  to  the  bank  as  a  payment  on 
the  note  of  the  Peoria  Journal  Company  then  outstanding, 
and  that  note  was  taken  up  and  canceled,  and  for  the  bal- 
ance due  thereon  after  deducting  said  payment,  Michael  H. 
Snider  gave  his  own  note  to  the  bank  for  $3,274.26.  His 
giving  his  note  for  the  balance  justifies  the  inference  that 
he  knew  how  the  Peoria  Journal  Company  note  had  that  day 
been  reduced  to  the  latter  amount.  Later  conversations  of 
his  tend  to  the  same  conclusion,  and  he  does  not  deny  them. 
The  evidence  shows  that  in  all  dealings  between  Mrs.  Sni- 
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der  and  Stone,  and  in  all  sales  by  her  of  real  estate  which 
Stone  had  deeded  to  Mrs.  Snider,  Michael  H.  Snider  acted 
as  his  wife's  agent,  and  that  those  who  dealt  in  these  mat- 
ters concerning  real  estate  standing  in  her  name  dealt  only 
with  Snider  and  had  no  dealings  directly  with  his  wife.  We 
conclude  the  application  Stone  made  of  the  purchase  money 
paid  by  Mrs.  Kahn,  was  with  the  approval  of  Snider,  and 
that  his  wife  is  bound  by  his  acts. 

If,  while  a  Peoria  Journal  Company  accommodation  note 
equal  in  amount  to  certain  Snider  indebtedness  was  out- 
standing, the  original  Snider  notes  evidencing  the  same 
indebtedness  were  still  retained,  either  by  Stone  or  by  the 
bank  or  by  the  Peoria  Journal  Company,  it  is  evident  that 
crediting  said  $1,355  on  the  accommodation  note  was  not 
sufficient  to  give  Mr.  and  Mrs.  Snider  all  the  credit  to  which 
they  were  entitled.  There  would  be  two  sets  of  notes  out- 
standing to  evidence  one  debt,  and  the  payment  should  have 
been  credited  on  each.  If  Mr.  and  Mrs.  Snider  did  not  get 
credit  for  that  payment  on  some  of  their  original  notes 
corresponding  in  total  amount  to  the  amount  of  said  accom- 
modation note,  then  they  have  not  had  the  credit  to  which 
the  payment  entitled  them;  and  in  that  case  the  credit 
ought  to  be  applied  to  the  extinguishment  of  the  notes  on 
which  this  suit  is  brought.  There  are  circumstances  in  evi- 
dence, however,  tending  to  show  that  Michael  considered 
they  had  received  all  the  credit  to  which  the  payment  enti- 
tled them.  The  mortgage  was  duly  released  as  to  the  fifty 
feet  sold  Mrs.  Kahn,  and  by  the  terms  of  the  release  the  lien 
of  the  mortgage  was  expressly  retained  on  the  other  fifty 
feet.  If  the  payment  had  been  intended  to  apply  on  these 
notes,  it  would  have  extinguished  the  debt  evidenced  by 
them,  and  all  the  property  should  have  been  released  from 
the  mortgage,  and  the  notes  should  have  been  canceled  and 
surrendered.  The  fact  that  the  transaction  was  left  as  it 
was,  authorizes  the  inference  the  payment  was  not  to  be 
applied  upon  this  debt.  It  is  proved  without  contradiction 
that  at  one  time  Snider  applied  to  know  if  the  bank  would 
release  the  mortgage  on  the  remaining  fifty  feet  of  the 
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St.  James  street  property  if  he  paid  $1,400;  that  at  another 
time  thereafter  he  applied  to  have  the  mortgage  on  said 
property  continued  along,  provided  he  raised  some  money 
for  tiie  bank  by  mortgaging  another  piece  of  real  estate. 
These  conversations  seem  to  have  been  after  the  death  of 
Stone,  and  if  so,  Snider  would  have  been  a  competent  wit- 
ness to  deny  them;  but  he  did  not  do  so.  We  conclude 
there  is  sufficient  evidence  tending  to  show  that  the  pay- 
ment of  the  $1,355  to  Stone  must  have  been  properly  applied 
upon  debts  of  Mr.  and  Mrs.  Snider,  so  that  they  were  called 
upon  to  rebut  the  inference  apparently  arising  from  the 
conduct  of  the  parties,  and  to  show,  if  they  could,  that  said 
payment  never  was  applied  upon  any  of  their  original  debts. 
We  have  been  embarrassed  in  the  consideration  of  this  case 
by  statements  in  the  briefs  of  counsel  of  alleged  facts  con- 
cerning the  dealings  of  these  parties  which  we  do  not  find 
supported  by  any  evidence  in  the  record.  There  has  been 
other  litigation  between  the  parties  concerning  these  notes 
and  this  mortgage,  and  counsel  may  have  unconsciously 
drawn  upon  their  recollection  of  what  was  there  in  proof. 
As  this  record  stands,  we  conclude  it  is  not  shown  plaintiffs 
in  error  are  entitled  to  have  the  payment  in  question  applied 
upon  these  notes. 
The  judgment  will  therefore  be  affirmed. 


Caroline  Smith,  Adm.,et  ah,  v.  Nancy  E.  Gallentin  et  ah 

1.  Admissions — Of  Amount  Due  in  Specific  Performance.— Where  a 
bill  for  specific  performance  of  a  contract  for  the  sale  of  real  estate 
admits  a  sum  to  be  due  and  offers  to  pay  it,  a  finding  and  decree  by  the 
court  for  a  less  amount  is  erroneous. 

Bill  for  Specific  Performance.— Trial  in  the  Circuit  Court  of  White- 
side County;  the  Hon.  John  C.  Garver,  Judge,  presiding.  Hearing  and 
decree  for  complainant.  Error  by  defendant.  Heard  in  this  court  at 
the  May  term,  1808.  Reversed  and  remanded  with  directions.  Opinion 
filed  September  26,  1898. 
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F.  E.  Andrews,  attorney  for  plaintiffs  in  error. 
J.  £.  McPherran,  attorney  for  defendants  in  error. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  to  enforce  the  specific  perform- 
ance of  a  certain  contract  in  writing  for  the  sale  of  real  estate, 
entered  into  February  27,  18S2,  between  Adam  Smith  and 
Ezekiel  Gallentin,  now  both  deceased,  the  former  having 
died  intestate,  November  7,  1893. 

After  the  death  of  Smith,  Ezekiel  Gallentin  commenced 
this  suit  against  the  administratrix,  widow  and  minor  heirs 
of  said  Adam  Smith,  and  while  the1  suit  was  pending  de- 
parted this  life,  February  5,  1895. 

The  contract  in  question  was  in  the  usual  form  of  articles 
of  agreement  for  the  conveyance  of  real  estate,  and  pro- 
vided for  the  sale  by  Smith  to  Gallentin,  of  160  acres  of 
land  at  the  agreed  price  of  $4,160,  upon  certain  terms  therein 
mentioned,  but  which  it  is  not  necessary  should  be  particu- 
larly set  forth  here. 

The  only  controversy  in  the  case  is  as  to  what  amount,  if 
anything,  is  due  upon  the  contract.  As  to  this  question  the 
evidence  is,  to  say  the  least,  very  unsatisfactory.  The  busi- 
ness having  been  transacted  between  parties  who  are  now 
both  deceased,  we  are  deprived  of  the  light  which  their  tes- 
timony, if  they  were  still  living,  might  have  given  us. 

By  his  original  bill  said  Ezekiel  Gallentin,  deceased,  alleged 
upon  information  and  belief  that  there  was  then  due  upon 
the  contract  not  to  exceed  the  sum  of  $1,000,  which  sum  he 
averred  he  was  ready  and  willing  to  pay  upon  the  execution 
and  delivery  to  him  of  a  deed  of  the  lands  described  in  the 
agreement.  To  this  bill  plaintiffs  in  error  filed  answers 
substantially  alleging  that  all  the  payments  made  by  said 
Ezekiel  Gallentin  upon  said  contract  would  aggregate  a  less 
amount  than  the  interest  promised  to  be  paid  under  said 
agreement,  and  less  than  the  rental  value  of  the  lands,  and 
specifically  denying  the  allegation  of  the  bill  that  not  more 
than  $1,000  was  due  upon  the  contract. 
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Plaintiff  in  error  also  filed  a  cross-bill  containing  sub- 
stantially the  same  allegations,  with  others  setting  up  a 
forfeiture  of  the  contract,  and  praying  that  said  Ezekiel 
Gallentin  be  decreed  either  to  surrender  possession  of  the 
premises  or  be  required  to  give  a  bond  to  secure  rent  for 
the  same  during  the  current  year,  and  for  a  decree  declar- 
ing the  contract  forfeited. 

To  this  cross-bill  Ezekiel  Gallentin  (being  still  living) 
filed  an  answer,  again  insisting  that  he  only  owed  said  sum 
of  $1,000  under  the  contract. 

After  the  death  of  the  original  complainant,  his  widow 
and  children  (defendants  in  error)  came  in  by  supplemental 
bill  and  were  made  parties  in  his  stead;  the  cause  being  at 
issue,  proofs  were  taken,  and  upon  a  final  hearing  there  was 
a  decree  in  favor  of  plaintiffs  in  error  for  $395.45,  upon  pay- 
ment of  which  sum  a  conveyance  of  the  lands  described  in 
the  contract  was  ordered  to  be  executed  to  defendants  in 
error,  and  a  special  master  in  chancery  was  appointed  to 
execute  and  deliver  such  deed. 

We  are  of  the  opinion  the  amount  found  due  by  the  court 
was  clearly  insufficient.  By  his  pleadings  we  think  Ezekiel 
Gallentin  admitted  there  was  at  least  $1,000  still  owing  by 
him  under  the  contract,  and  this  sum  he  offered  to  pay. 
These  pleadings  being  nowhere  amended  to  charge  the  con- 
trary, it  must  be  held  that  there  was  at  least  the  sum  of 
$1,000  due  on  the  contract,  and  there  should  have  been  a 
decree  accordingly. 

The  evidence  complained  of  as  incompetent  appears  to 
have  gone  in  without  objection,  and  hence  that  question  is 
not  properly  before  us  for  consideration. 

The  decree  will  be  reversed  and  the  cause  remanded  with 
directions  to  refer  it  to  a  master  to  ascertain,  compute  and 
report  the  amount  due,  and  for  such  further  proceedings- 
as  are  proper  consistently  with  the  views  herein  expressed. 

Decree  reversed  and  remanded  with  directions. 
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T.  E.  Caron  v.  J.  N.  Fraser. 

1.  Consideration— Qf  <*  Contract  Applies  to  Future  Modifications. 
— When  a  contract  is  made  upon  an  ample  consideration  and  is  after* 
ward  modified  by  separate  instruments,  the  whole  constitutes  but  one 
contract,  and  the  consideration  of  the  original  contract  applies  to  and  is 
sufficient  for  the  modifications. 

BUI  for  Injunction.— Trial  in  the  Circuit  Court  of  Kankakee  County; 
the  Hon.  John  Small,  Judge,  presiding.  Hearing  and  decree  for 
defendant.  Appeal  by  complainant.  Heard  in  this  court  at  the  May 
term,  1808.    Reversed  and  remanded.    Opinion  filed  September  26, 1898. 

W.  R.  Hunter,  attorney  lor  appellant. 

Potter  &  Smith  and  H.  K.  Wheeler,  attorneys  for 
appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  filed  by  appellant  against  appel- 
lee, to  enjoin  the  latter  from  practicing  medicine  in  the 
county  of  Kankakee,  pursuant  to  a  written  contract  between 
them.  Answer  was  filed  by  the  appellee,  in  which  he 
denied  the  validity  of  the  contract  by  which  he  agreed  not 
to  practice  medicine  in  Kankakee  county,  for  the  reason 
that  it  was  without  consideration  and  void.  On  the  hearing 
the  court  entered  its  findings  and  decree  against  appellant, 
from  which  he  prosecutes  this  appeal,  and  insists  the  find- 
ing and  decree  of  the  court  is  against  the  evidence  in  the 
case. 

It  appears  that  Dr.  Fraser  had  practiced  medicine  and 
surgery  in  Kankakee  and  vicinity  for  many  years.  He 
owned  two  lots  on  which  were  his  residence  and  office. 
Desiring  to  move  to  Chicago,  he  placed  his  property  in  the 
hands  of  his  son,  William  Fraser,  as  his  agent,  to  sell. 
Appellant,  being  a  young  physician  and  surgeon,  recently 
located  at  Bourhannais,  a  village  near  by,  desiring  to  locate 
at  Kankakee,  appellee's  agent  went  to  him  to  sell  the  prop- 
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erty.  Negotiations  resulted  in  a  written  contract  for  the 
real  estate,  household  effects  and  office  furniture  and  fixtures, 
dated  January  21, 1896,  and  was  executed  by  them  January 
21  or  22, 1896.  Another  contract  was  made  by  them  for 
the  sale  of  the  good  will  of  appellee,  as  physician  and  sur- 
geon in  Kankakee  county,  reciting  the  making  of  the  other 
contract,  and  that  the  $3,500  was  paid  by  appellant,  not  only 
for  the  real  estate,  household  effects  and  office  furniture  and 
fixtures,  but  also  for  the  good  will  of  appellee.  In  the  sec- 
ond contract  it  is  agreed  appellee,  in  consideration  of  $3,500, 
shall  never  again  practice  medicine  or  surgery  within  Kan- 
kakee county,  nor  interfere  in  such  practice  therein.  Later 
the  parties  modified  the  contract  so  that  Dr.  Fraser  would 
not  so  practice  while  Dr.  Caron  practiced  there;  and  for 
Dr.  Fraser  to  attend  consultations  or  perform  operations  in 
isolated  cases,  would  not  be  a  violation  of  the  contract. 
These  three  instruments  are  under  seal,  and  as  we  regard 
them,  in  view  of  all  the  evidence,  together  constitute  but 
one  contract,  supported  by  the  same  consideration;  and  the 
first  two  were  made  at  the  same  time,  and  are  one  transac- 
tion, the  modification  having  been  made  for  the  benefit  of 
Tappellee. 

Appellee  claims  appellant  bought  the  real  estate,  house- 
hold effects  and  office  furniture  and  fixtures  for  $3,500,  and 
that  the  papers  to  that  effect  were  executed,  at  which  time 
the  contract  concerning  the  good  will  and  refraining  from 
practice  was  unmentioned  and  not  contemplated,  the  same 
having  been  made  later,  about  February  25th,  and  dated 
back,  and  was  therefore  without  consideration. 

Upon  consideration  of  the  whole  evidence  we  believe 
there  was  an  oral  contract  or  understanding,  before  any 
writing  was  entered  into,  that  appellee  would  not  practice 
medicine  or  surgery  in  Kankakee  county;  and  by  a  fair  pre- 
ponderance of  the  evidence  the  first  two  papers  were  drawn 
about  the  same  time,  and  the  modification  at  the  later 
period.  Notwithstanding  there  is  a  conflict  of  evidence  upon 
these  points,  still  the  written  declaration  of  the  parties  that 
the  $3,500  was  in  consideration,  not  only  of  the  real  estate 
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and  other  property,  but  also  the  good  will  and  the  agree- 
ment not  to  practice,  and  that  each  were  parts  of  one  con- 
tract, is  entitled  to  great  weight;  and  in  the  absence  of  clear 
proof  to  the  contrary,  should  control  the  issues  in  this  re- 
spect. No  mere  difference  in  the  recollection  of  witnesses 
as  to  the  date  of  signing  the  written  documents  should  be 
permitted  to  overcome  the  deliberate  written  declaration  of 
the  parties  interested,  made  at  or  near  the  time  of  the 
transaction.  < 

We  think  the  appellant  entitled  to  a  decree  in  accordance 
with  the  prayer  of  his  bill,  and  the  decree  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded  with  direc- 
tions to  enter  a  decree  in  conformity  with  the  views  herein 
expressed. 

Reversed  and  remanded.  * 


Adolph  Reinhardt  v.  Minnie  Blanchard. 

• 

1.  Landlord's  Lien— Safe  of  Crop  by  Tenant. — When  the  purchaser 
of  grain  from  a  tenant  knows  the  fact  of  such  tenancy,  and  that  his 
vendor,  as  such  tenant,  had  raised  the  grain  on  the  demised  premises,  it 
will  be  such  notice  as  to  put  him  upon  inquiry  as  to  the  landlord's  lien, 
and  as  to  whether  or  not  the  rent  has  been  paid.  If  he  fails  to  make 
such  inquiry  he  is  not  a  bona  fide  purchaser  without  notice. 

Trespass  on  the  Case,  to  recover  the  value  of  certain  grain  sold 
by  tenant.  Trial  in  the  Circuit  Court  of  Bureau  County;  the  Hon. 
Harvey  M.  Trimble,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the  May  term, 
1898.    Affirmed.    Opinion  filed  September  26,  1898. 

Alfred  B.  Greenwood,  attorney  for  appellant. 

George  S.  Skinner,  attorney  for  appellee. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  appellee 

against  appellant  to  recover  the  value  of  certain  grain  sold 
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to  him  by  John  1L  Hoffman,  a  tenant  of  appellee.  There 
was  a  plea  of  the  general  issue,  and  trial  by  jury  resulting 
in  a  verdict  and  judgment  in  appellee's  favor  for  $151.10. 

There  is  no  question  that  Hoffman  was  a  tenant  of  appel- 
lee and  sold  corn  to  appellant  to  the  amount  of  $151.10,  and 
that  such  corn  was  raised  on  the  premises  leased  by  appellee 
to  Hoffman.  The  only  question  is  as  to  whether  appellant 
was  a  purchaser  in  good  faith  and  without  notice  of  appel- 
lee's rights  in  the  corn.  We  think  the  evidence  upon  that 
question  was  sufficient  to  warrant  the  jury  in  finding,  as 
they  evidently  did,  that  appellant  knew  Hoffman  was 
appellee's  tenant,  and  that  the  corn  purchased  was  raised 
on  the  leased  premises.  The  facts  proven  were  such  as  to 
put  appellant  upon  inquiry  as  to  whether  the  rent  had  been 
paid  or  not.  We  understand  it  to  be  the  well  settled  law 
of  this  State,  that  when  the  purchaser  of  grain  from  a  ten- 
ant knows  the  fact  of  such  tenancy,  and  that  his  vendor,  as 
such  tenant,  had  raised  the  grain  on  the  demised  premises, 
this  will  be  such  notice  as  to  put  him  upon  inquiry  as  to  the 
landlord's  lien,  and  as  to  whether  or  not  the  rent  has  been 
paid.  If  he  fails  to  make  such  inquiry  he  is  not  a  bona 
fide  purchaser  without  notice.  Watt  v.  Scofield,  76  111.  261; 
Prettyman  v.  Unland  et  al.,  77  III.  206;  Carter  v.  Andrews, 
56  111.  App.  646. 

The  instructions  were  substantially  in  harmony  with  the 
principles  announced  in  these  cases,  and  while  there  may 
have  been  some  slight  inaccuracies  they  are  not  sufficiently 
serious  to  demand  a  reversal.  The  judgment  will  therefore 
be  affirmed. 


Mrs.  H.  C.  Cressey  v.  Charles  A.  KimmeL 

1.  Promissory  Notbs—  Transfers  of  Notes  Tainted  with  Usury.~ 
The  sale  of  a  promissory  note  by  the  party  to  whom  it  is  payable, 
expressed  and  understood  to  be  for  a  given  amount,  but  in  fact  subject 
to  be  reduced  to  a  sum  materially  less  than  that  amount  by  the  defense 
of  usury,  to  a  party  having  no  previous  knowledge  of  the  usury  and 
without  informing  him  of  the  usury,  is  a  legal  fraud. 
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2.  Same— Indorsee'*  Remedy  Against  Indorser  When  the  Defense  of 
Usury  Is  Sustained. — When  the  indorsee  of  a  promissory  note  without 
knowledge  that  the  same  is  tainted  with  usury,  sues  the  maker  and 
obtains  judgment  for  a  sum  materially  less  than  that  expressed  in  the 
note,  he  will  be  entitled  to  recover  such  deficit  from  the  indorser  and 
payee,  provided  such  indorser  and  payee  had  notice  of  the  pendency  of 
such  suit  and  opportunity  to  litigate  the  question  of  usury,  notwith- 
standing the  indorsement  is  without  recourse. 

8.  Same — Liability  of  an  Indorser  for  Deficiency  Occasioned  by 
Defense  of  Usury. — If  a  promissory  note  is  usurious,  and  the  maker  suc- 
cessfully interposes  the  defense  of  usury,  and  defeats  the  collection  of  the 
interest  reserved  in  the  note,  the  indorser  will  be  liable  over  to  the 
indorsee  or  legal  holder  for  the  deficiency  thereby  occasioned. 

4.  Same— Judgments  for,  When  Binding  on  Indorsers. — When  the 
indorser  of  a  note,  responsible  for  any  deficiency  occasioned  by  the  defense 
of  usury,  is  notified  of  the  pendency  of  a  suit  on  the  note  and  has  an  oppor- 
tunity to  defend,  he  can  no  longer  be  regarded  as  a  stranger  to  the  suit, 
and  any  judgment  thereon,  without  fraud,  will  be  conclusive  against 
him  whether  he  appeared  or  not. 

5.  Practice— Tender  of  Proof  in  Connection  with  Improper  Matters . 
— Where  a  party  makes  a  tender  of  proof  of  certain  matters,  some  of 
which  are  proper  and  some  improper,  an  objection  is  properl^  sustained. 
A  separate  tender  of  the  proper  evidence  must  be  made. 

Assumpsit,  by  indorsee  on  a  promissory  note.  Trial  in  the  Circuit 
Court  of  Peoria  County,  on  appeal  from  a  justice  of  the  peace;  the 
Hon.  Leslie  D.  Puterbaugh,  Judge,  presiding.  Finding  and  judgment 
for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the  May 
term,  1898.    Affirmed.    Opinion  filed  September  26,  1898. 

Covey  &  Covey,  attorneys  for  appellant,  contended 
that  the  appellant  can  be  held  liable  only  for  fraud  and 
deceit  in  the  sale  of  the  note  in  question.  The  note  having 
been  indorsed  without  recourse  she  can  not  be  held  as  an 
indorser.  Drennan  v.  Bunn,  124  111.  175;  Bevan  v.  Fitz- 
simmons,  40  111.  App.  108. 

Charles  A.  Kimmel,  attorney  pro  se. 

The  sale  of  the  note  was  a  legal  fraud  and  subjects  vendor, 
appellant,  to  an  action  for  the  difference  between  the 
amount  of  the  face  value  of  the  note  and  the  sum  realized 
on  said  note  even  though  indorsed  "without  recourse," 
Drennan  v.  Bunn,  124  111.  175. 
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Mb.  Justice  Weight  delivered  the  opinion  of  the  court. 

This  suit  having  been  commenced  before  a  justice  of  the 
peace  by  appellee  against  appellant,  was  appealed  to  the 
Circuit  Court,  where  a  jury  was  waived,  and  trial  by  the 
court  resulted  in  a  finding  and  judgment  against  appellant 
for  $69.22,  from  which  she  appeals  to  this  court  and  seeks  a 
reversal  of  the  judgment  upon  errors  assigned — that  the 
finding  and  judgment  are  contrary  to  the  evidence,  that  the 
court  rejected  proper  evidence,  and  refused  to  hold  as  law 
in  the  decision  of  the  case  certain  propositions  submitted  to 
the  court. 

Appellant  indorsed  before  maturity,  without  recourse,  to 
appellee,  a  note  executed  to  her  by  Levi  Meiers,  dated  Jan- 
uary 2, 1897,  due  in  one  month  after  the  date  thereof,  with 
seven  per  cent  interest,  for  which  appellee  paid  her  $283.50. 
Meiers  having  failed  to  pay  the  note  at  maturity,  appellee 
brought  suit  thereon  against  him  in  the  County  Court, 
where  the  defense  of  usury  was  set  up;  of  which  latter  fact 
appellee  notified  appellant  before  the  trial.  A  trial  of  this 
issue  was  had  in  the  County  Court,  resulting  in  a  judgment 
against  Meiers  for  $250  only,  the  same  having  been  reduced 
to  that  amount  in  consequence  of  usurious  transactions 
between  appellant  and  Meiers,  in  connection  with  the  note. 
This  judgment  was  subsequently  paid  to  appellee,  but  not 
until  the  latter  had  offered  to  allow  appellant  to  appeal  the 
cause,  and  use  his  name  for  that  purpose,  which  she  neg- 
lected to  do.  This  suit  was  to  recover  of  appellant  for  the 
amount  of  the  reduction  of  the  note,  by  reason  of  such  suc- 
cessful defense  of  usury  to  a  portion  of  the  sum  represented 
by  the  note,  there  being  little  question  from  the  evidence 
the  note  was  a  renewal  of  transactions  between  appellant 
and  Meiers,  in  which  there  was  usury. 

It  is  first  insisted,  in  the  argument  of  counsel  for  appel- 
lant, that  the  appellee  had  notice  of  the  usury  at  the  time 
he  purchased  the  note  of  appellant,  and  that  he  voluntarily 
took  the  note,  therefore,  subject  to  that  burden;  and  further, 
that  inasmuch  as  the  issues  in  the  County  Court  involved 
the  question  of  notice  to  appellee  of  the  usurious  transac- 
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tions,  and  could  not  have  prevailed  against  him  without 
proof  of  such  notice,  that  therefore  the  judgment  of  the 
County  Court  is  conclusive  against  him  upon  this  point, 
and  that  he  is  now  thereby  estopped  from  further  litigating 
that  question. 

A  fair  preponderance  of  the  evidence  establishes,  to  our 
satisfaction,  that  appellee  had  no  notice  of  the  usury  before 
or  at  the  time  the  note  was  indorsed  to  him.  We  are  not 
inclined  to  hold  the  trial  and  judgment  of  the  County 
Court  conclusive  against  appellant  upon  the  question  of 
notice;  nor  is  he  estopped  thereby,  for  the  reason  that  in 
that  suit  appellant  was  notified  of  its  pendency  in  order 
that  she  might  litigate  the  fact  of  usury,  which  was  the 
only  question  antagonistic  to  her,  and  in  no  respect  was  she 
required  to  contest  the  question  of  notice  to  appellee. 
"  That  the  sale  of  a  chose  in  action  by  the  party  to  whom 
it  is  payable,  expressed  and  understood  to  be  for  a  given 
amount,  but  in  fact  subject  to  be  reduced  to  a  sum  mate- 
rially less  than  that  amount  by  the  defense  of  usury,  to  a 
party  having  no  previous  notice  of  the  usury,  and  without 
informing  him  of  the  usury,  is  a  legal  fraud,  must  be  as 
clear  as  it  is  that  it  is  a  legal  fraud  to  transfer  to  a  pur- 
chaser in  good  faith,  without  notice,  an  account  for  an 
expressed  amount,  which  had  never  been  incurred,  or  which 
had  been  paid.  The  usury  is  the  act  of  the  party  selling. 
He  does  not  own  the  sum  forfeited  by  the  usury;  has  no 
legal  right  to  collect  it,  and  therefore  has  no  right  to  sell 
and  transfer  it  to  another.  To  that  extent  he  has  nothing 
to  sell  or  transfer.  The  note,  too,  is  his  act,  and  by  him, 
therefore,  it  is  made  to  express  what,  in  law,  is  a  falsehood 
upon  its  face,  and  by  the  legal  falsehood  he  induces  another 
to  believe  what  is  not  legally  true,  and  to  pay  him  money 
which  he  would  not  pay  if  he  knew  the  legal  truth.  There 
is  willful  deception,  in  a  legal  aspect,  and  consequent  gain, 
upon  the  one  side,  and,  legally  speaking,  ignorant  credulity, 
and  pecuniary  loss  in  its  consequence  upon  the  other  side." 
So  if  the  note  is  usurious,  and  the  maker  successfully  inter- 
poses the  defense  of  usury,  and  defeats  the  collection  of  the 
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interest  reserved  in  the  note,  the  indorser  will  be  liable  over 
to  the  indorsee  or  legal  holder  for  the  deficiency  thereby 
occasioned*  And  where'  the  person  so  responsible  over  is 
notified  of  the  pendency  of  the  suit,  he  can  no  longer  be 
regarded  as  a  stranger  to  the  suit,  and  any  judgment,  with- 
out fraud,  will  be  conclusive  against  the  party  so  notified, 
whether  he  has  appeared  or  not.  Drennan  v.  Bunn,  124  111. 
1 75,  and  cases  cited. 

Under  the  authority  of  the  case  just  cited,  we  think 
appellant  liable  by  the  well  established  facts  herein. 

Complaint  is  made  concerning  the  rulings  of  the  court  as 
to  the  admission  of  evidence  on  the  part  of  appellant.  We 
find,  however,  that  the  court  permitted  counsel  for  appellant 
to  prove,  if  they  would,  that  appellee  had  knowledge  of  the 
alleged  usury;  but  improper  matters  at  the  time  being  con- 
nected with  the  tender  of  the  proof,  the  court  properly  sus- 
tained the  objection,  and  a  separate  tender  (of  the  proper 
evidence)  was  not  made  thereafter,  and  consequently  appel- 
lant is  not  in  a  position  to  complain  in  that  respect.  The 
law  of  the  case  was  sufficiently  applied  by  the  propositions 
held  by  the  court,  and  all  that  was  proper  in  the  refused 
was  contained  in  those  that  were  held,  and  no  reversible 
error  appears  in  this  respect. 

Finding  no  error  the  judgment  of  the  Circuit  Court  will 
be  affirmed. 


T.  0.  Tanton,  Ex'r,  v.  Mary  E.  Keller. 

1.  Costs—  When  Adjudged  Against  One  Party  During  the  Course  of 
Litigation  and  by  General  Judgment  Against  the  Other  at  the  End, — 
Where,  at  a  former  term,  the  costs  of  that  term  have  been  adjudged 
against  a  party,  and  at  the  end  of  the  litigation  there  is  a  general  judg- 
ment for  costs  against  the  opposite  party,  the  costs  of  the  particular  term, 
aro  treated  as  having  been  already  eliminated  from  the  body  of  the  costs, 
and  the  general  judgment  for  costs  is  treated  as  applying  only  to  the  costs 
not  adjudged  at  the  former  term,  and  not  as  a  modification  of  the 
former  judgment. 

2,  SAME^-ftwer  of  the  Court  at  a  Subsequent  Term,— A  court  of 
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record  may  at  a  subsequent  term  modify  an  order  adjudging  costs 
previously  entered  in  a  proceeding  still  pending,  where  the  court  still 
has  jurisdiction  and  all  the  parties  are  before  it. 

Fee  Bill,  for  costs.  Appeal  from  an  order  quashing  a  fee  bill. 
Entered  by  the  Circuit  Court  of  Woodford  County;  the  Hon.  John  H. 
Moffett,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1898. 
Affirmed.    Opinion  filed  September  26,  1898. 

Statement. 

Appellant  sued  out  an  alias  fee  bill  against  appellee  to 
collect  certain  witness  fees  taxed  in  a  case  which  had  been 
pending  between  said  parties  and  others.  Appellee  replevied4 
the  fee  bill  pursuant  to  the  statute,  and  upon  a  hearing  the 
court  below  quashed  said  fee  bill  and  adjudged  that  appel- 
lant was  not  entitled  to  collect  said  fees  from  appellee. 
From  that  order  appellant  prosecutes  this  appeal. 

Mary  E.  Keller,  the  appellee,  had  filed  a  bill  in  equity 
against  T.  O.  Tanton  and  others  to  contest  the  will  of  their 
father,"  John  Tanton,  of  which  will  T.  O.  Tanton  was 
executor.  At  the  April  term,  1896,  of  the  court  in  which 
said  suit  was  pending,  the  cause  was  continued  on  com- 
plainant's motion,  and  it  was  ordered  that  "  complainant 
pay  the  costs  herein  taxed  of  this  term  of  court."  Among 
the  costs  taxed  against  defendants  at  that  term  was  $51  to 
Lizzie  Crawford,  a  daughter  of  T.  O.  Tanton,  for  five 
hundred  miles  travel  in  coming  from  her  home  in  Kansas 
to  the  place  of  holding  said  court  in  this  State,  and  one 
day's  attendance  as  a  witness.  At  the  August  term,  189G, 
$35.50  witness  fees  for  Lizzie  Crawford  were  again  taxed 
against  defendants  for  three  days'  attendance  and  three 
hundred  and  twenty-five  miles  travel  in  coming  from  the 
same  place,  though  she  did  not  testify  at  the  trial  then  had. 
At  that  term,  in  finally  disposing  of  said  cause,  there  was  a 
motion  by  complainant  to  tax  costs,  and  at  the  hearing 
thereof  said  Mary  E.  Keller  and  T.  O.  Tanton  duly  appeared 
by  their  respective  solicitors,  and  an  order  was  entered 
"that  all  the  costs  of  summoning,  attendance  &nd  per  diem 
of   the  following  witnesses     *  '  *    *     Lizzie    Crawford 
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*  *  *  shall  be  taxed  to  and  be  paid  by  defendant 
T.  O.  Tanton,  executor,  out  of  the  estate  of  John  Tanton, 
deceased."  There  was  no  appeal  from  this  order,  nor  was  any 
certificate  of  evidence  taken  to  preserve  the  showing  upon 
which  it  was  based.  Afterward  appellant  sued  out  a  fee  bill 
against  Mrs.  Keller  to  collect  the  witness  fees  of  said  Lizzie 
Crawford  taxed  at  said  April  term.  Appellee  filed  a  bill  in 
equity  to  restrain  the  collection  of  said  fee  bill  and  had  a 
preliminary  injunction,  which  was  afterward  dissolved, 
damages  assessed  and  the  bill  dismissed.  Appellant  then 
sued  out  an  alias  fee  bill  for  the  collection  of  said  fees,  and 
it  was  replevied  and  quashed  as  above  stated. 

Ellwood  &  Meek,  attorneys  for  appellant. 

B.  M.  Barnes,  attorney  for  appellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court 

First  Appellant  insists  that  the  order  entered  at  the 
August  term  does  not  mean  that  T.  O.  Tanton,  executor, 
shall  pay  the  witness  fees  of  Lizzie  Crawford  taxed  at  the 
April  term.  The  principle  relied  upon. is  that  where,  at  a 
prior  term,  the  costs  of  that  term  have  been  adjudged 
against  a  party,  and  at  the  end  of  the  litigation  there  is  a 
general  judgment  for  costs  against  the  opposite  party,  the 
costs  of  the  particular  term  are  treated  as  having  been 
already  eliminated  from  the  body  of  costs,  and  the  gen- 
eral judgment  for  costs  is  treated  as  applying  only  to  the 
costs  not  there  adjudged,  and  not  as  a  modification  of  the 
former  judgment  of  the  court  Norton  v.  Hummel,  22  111. 
App.  194.  The  order  at  the  August  term  was  not  a  gen- 
eral judgment  for  costs,  but  was  an  order  specifying  certain 
particular  items  which  the  executor  was  required  to  pay. 
The  claim  that  the  fees  of  Lizzie  Crawford  taxed  at  the  April 
term  were  not  intended  to  be  embraced  in  this  latter  order 
seems  to  be  excluded  by  the  specific  language  adjudging 
that  the  executor  pay  all  the  costs  of  summoning,  attend- 

vot-Lxxviiia 
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ance  and  ^>$r  rf^m.  of  the  witness  Lizzie  Crawford.  This  is 
not  general  but  special.  The  executor  will  not  pay  all  the 
costs  of  attendance  and  per  diem  of  Lizzie  Crawford  unless 
he  pays  the  costs  of  her  attendance  and  per  diem  at  the 
April  term. 

Second.  Appellant  contends  that  the  order  of  the  April 
term  was  a  final  judgment  and  the  oourt  had  no  power  to 
set  aside  or  disregard  it  at  the  August  term,  and  that  if  the 
order  at  the  August  term  was  intended  to  have  that  effect 
it  is  void  pro  tanto.  We  can  not  concede  the  conclusion. 
The  court  still  had  jurisdiction  of  the  cause  and  had  all  the 
parties  before  it.  Even  if  it  was  error  to  enter  an  order  at  the 
August  term  having  the  effect  of  modifying  the  order  of 
the  April  term,,  yet  the  action  of  the  oourt  at  the  August 
term  would  still  be  binding  upon  the  parties  till  reversed  in 
a  direct  proceeding.  But  the  action  was  not  necessarily 
erroneous.  If,  at  the  August  term,  there  had  been  presented 
to  the  court  a  stipulation  signed  by  the  executor,  consent- 
ing that  all  the  witness  fees  of  Lizzie  Crawford  might  be 
paid  out  of  the  estate,  and  that  the  order  of  the  April  term 
might  to  that  extent  be  modified,  surely  such  a  showing 
would  justify  the  order  in  fact  made.  Again,  the  order  of 
.  the  April  term  is  very  general.  Complainant  was  required 
to  pay  "the  cost  herein  taxed  of  this  term."  No  other. 
witness  fees  were  taxed  on  either  side  at  that  term.  It  may 
have  appeared  to  the  court  at  the  trial  at  the  August  term 
that  Lizzie  Crawford  knew  nothing  material  to  the  case;  and 
that  no  witness  fees  had  been  taxed  or  anticipated  when  the 
order  of  the  April  term  was  entered.  In  view  of  the  general 
terms  of  the  April  order  we  can  not  hold  the  court  would 
have  been  powerless  to  afford  relief  in  such  case.  The 
court  at  the  August  term  had  some  showing  before  it 
which  caused  it  to  make  the  order  it  did.  The  executor  did 
not  preserve  the  showing  or  assail  it  in  a  direct  proceeding. 
We  must  therefore  presume  it  was.  ample  to  support  the 
order.  It  was  rendered  by  a  court  having  jurisdiction  of 
the  parties  and  subject-matter,  and  supersedes  the  former 
order  so  far  as  relates  to  the  fees  of  Lizzie  Crawford,  and  it 
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has  not  been  reversed.  While  it  stands  unreversed  the  exeo 
utor  can  not  have  a  fee  bill  against  appellee  for  said  costs. 

Third.  We  are  unable  to  see  that  the  injunction  suit 
affects  the  rights  of  the  parties.  Appellee  mistook  her 
remedy  and  has  suffered  for  it.  But  the  dismissal  of  the 
bill  only  adjudged  she  was  not  entitled  to  relief  by  injunc- 
tion. 

The  order  will  be  affirmed. 


Kewanee  Boiler  Co.  v.  A.  0.  Ertekson. 

1.  Master  and  8khvart— Duty  of  the  Master,— It  is  the  duty  of  the 
master  to  use  reasonable  care  to  furnish  his  servant  a  reasonably  safe 
place  in  which  to  perform  his  work.  This  is  a  positive  obligation  rest* 
ing  upon  the  master  and  he  is  liable  for  the  negligent  performance  of 
such  duty,  whether  he  undertakes  its  performance  personally  or  through 
another  servant. 

2.  Same—  When  the  Servant  Assumes  ike  Risk.— It  the  servant 
knows  of  the  danger,  or  by  the  exercise  of  reasonable  care  might  know 
and  avoid  it,  but  voluntarily  assumes  the  risk,  he  can  not  recover  for  an 
injury  sustained,  even  though  the  master  may  have  been  negligent  in 
his  duty  to  the  servant. 

8.  Negligence—  When  the  Master  Has  Knowledge  of  Danger  and 
Fails  to  Inform  the  Servant. — The  servant  has  a  right  to  rely  on  the 
statements  of  the  master,  and  if  he  kn3ws  a  place  is  dangerous  and  fails 
to  inform  the  servant,  it  is  such  nej.  licence  as  will  authorise  a  recovery. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Henry  County;  the  Hon.  William  H.  Gest,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1898.  Affirmed.  .  Opinion  filed  September 
20,  1896. 

Hknry  Curtis,  attorney  for  appellant;  Blish  &  Lawson, 
of  counsel. 
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N.  F.  Anderson,  attorney  for  appellee. 


Mr.  Justice  Crabtrkk  delivered  the  opinion  of  the  court. 
This   was  an  action  on  the  case  brought  by  appellee 
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against  appellant  to  recover  damages  for  personal  injuries 
sustained  by  him  while  in  the  employ  of  appellant  as  a 
boiler  maker. 

Appellant  was  a  corporation  engaged  in  the  business  of 
making  and  repairing  steam  boilers  at  Kewanee,  and  the 
accident  which  caused  appellee's  injury  happened  in  conse- 
quence of  steam  coming  into  the  No.  4  boiler  of  the  West- 
ern Tube  Company  (another  corporation)  through  the  blow- 
off  pipe  or  "  mud  leg." 

The  "Western  Tube  Company  had  in  operation  at  its 
plant  in  Kewanee,  a  battery  of  four  large  steam  boilers  for 
the  generation  of  steam  to  supply  the  motive  power  for  its 
said  plant.  These  were  large  boilers  set  horizontally  in 
brick  masonry  side  by  side  and  close  to  each  other,  with 
upright  brick  walls  between  them;  the  four  boilers  and 
masonry  forming  one  compact  structure. 

At  the  rear  of  this  battery  of  boilers  was  a  main  blow- 
oft  pipe  extending  the  whole  length  of  the  battery,  and 
connected  therewith  were  separate  blow-off  pipes  to  each 
boiler,  with  valves  and  cocks  so  arranged  that  each  boiler 
might  be  used  separately  or  in  connection  with  its  fellows, 
and  the  steam  shut  out  of  any.  one  boiler  while  being  used 
in  the  others,  as  the  necessities  or  convenience  of  the  busi- 
ness might  require.  The  boilers  were  numbered  consecu- 
tively 1,  2,  3  and  4,  No.  4  being  the  most  southerly  of  the 
lot.  When  the  entire  battery  of  boilers  was  in  action  the 
valves  in  the  blow-off  pipes  (or  "  mud  legs "  as  they  are 
sometimes  called  by  the  witnesses)  are  all  left  shut,  but 
whenever  for  the  purpose  of  cleaning,  washing  out  or 
repairing  any  one  of  the  boilers  it  was  desired  to  separate  it 
from  the  others  in  the  battery,  leaving  them  in  action,  it 
could  be  done  by  closing  a  valve  leading  from  the  generator 
or  header  above  into  the  dome,  which  would  cut  off  the 
live  steam  and  prevent  it  from  entering  the  boiler,  thus 
entirely  isolating  the  boiler  thus  cut  off.  But  if  the  valve 
in  one  of  the  u  mud  legs  "  of  the  "  live  "  boilers  were  opened, 
and  at  the  same  time  the  valve  in  the  "  mud  leg "  of  the 
isolated  boiler  were  left  open,  then  if  the  pressure  were 
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sufficient,  there  would  be  a  rash  of  steam  from  the  live 
boilers  through  the  common  or  general  blow-off  pipe  of  the 
battery  into  such  isolated  boiler.  Perhaps  this  is  a  suffi- 
cient statement  as  to  the  situation  of  the  boilers  and  their 
connections,  to  a  fair  understanding  of  the  manner  in  which 
appellee's  injury  occurred. 

It  having  been  discovered  that  boiler  No.  4  of  the  'bat- 
tery described  required  to  be  repaired  by  a  patch  in  the 
bottom  of  the  shell,  Norval  D.  Bailey,  the  Tube  Company's 
superintendent  in  charge  of  the  plant,  applied  to  appellant 
to  make  such  repairs.  An  arrangement  was  made  with  the 
witness  Horton  Vail,  appellant's  vice-president  and  super- 
intendent, to  make  such  repairs,  and  it  was  agreed  that  the 
Tube  Company  should  have  the  boiler  in  question  (No.  4) 
blown  off  and  cooled  down  by  four  o'clock  of  Saturday  after- 
noon, March  14,  1896,  so  that  appellant's  men  could  go  to 
work  thereon  at  that  time,  but  the  hour  was  subsequently 
changed  to  nine -o'clock  of  the  same  evening,  when  it  was 
arranged  that  appellant  should  send  its  men  to  remove  the 
tubes  or  flues  from  the  boiler,  which  was  necessary  to  be 
done  before  the  repairs  could  be  made.  It  was  not  neces- 
sary that  men  should  enter  the  boiler  to  remove  the  flues. 
It  was  further  arranged  that  on  Sunday  morning  appellant 
would  send  other  men  to  patch  the  boiler  and  reset  the 
flues.  The  Tube  Company  was  also  to  send  men  to  "  scale  " 
the  boilers;  that  is,  to  remove  with  hammers  the  lime  or 
"scale"  accumulated  on  the  interior  thereof  by  the  evap- 
oration of  water  used  therein.  This  work  required  that  the 
men  engaged  in  it  should  enter  and  work  in  the  boiler. 

In  arranging  for  the  repair  of  the  boiler,  Vail  told  Bailey 
that  he  would  not  allow  appellant's  men  in  the  boiler  with 
steam  on  in  any  of  the  other  boilers,  and  Bailey  said  that 
would  be  all  right  and  that  steam  would  be  shut  off  Sunday 
morning.  With  this  understanding  Tail  directed  appellee 
and  other  of  the  boiler  makers  to  go  to  this  boiler  No.  4  on 
Sunday  morning  to  assist  in  making  the  repairs,  at  the  same 
time  telling  appellee  that  everything  would  be  ready  by  that 
time.    In  accordance  with  this  direction,  appellee  and  two 
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other  servants  of  appellant,  viz.,  Lindberg  and  .Larson,  went 
to  this  boiler  on  Sunday  morning,  entered  it  and  commenced 
work  on  the  repairs.  The  boiler  was  cold  and  there  does 
not  appear  to  have  been  any  indication  of  danger  to  the  men 
while  there  employed,  or  anything  to  cause  them  to  make 
inquiry  in  that  regard.  But  while  they  were  thus  engaged 
in  their  work,  and  without  any  warning  whatever,  a  sudden 
rush  of  steam  and  hot  water  came  into  the  boiler,  and  before 
appellee  could  make  his  exit  therefrom  he  was  so  badly 
scalded  as  to  be  seriously  and  permanently  injured. 

The  negligence  charged  in  the  declaration  was,  that 
appellant  failed  to  use  reasonable  care  to  provide  a  safe 
place  for  appellee  in  which  to  do  the  work  required  of  him. 
The  defense  relied  upon  was  that  appellee  knew,  or,  by  the 
exercise  of  reasonable  care  might  have  known  of  the  danger 
and  avoided  it. 

<  The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  in 
appellee's  favor  for  $2,500,  upon  which  the  court  entered 
judgment  after  overruling  a  motion  for  new  trial,  and  the 
defendant  appealed  to  this  court. 

The  law  is  well  settled  that  it  is  the  duty  of  the  master 
to  use  reasonable  care  to  furnish  his  servants  a  reasonably 
safe  place  in  which  to  perform  his  work;  that  this  is  a 
positive  obligation  resting  upon  the  master,  and  he  is  lia- 
ble for  the  negligent  performance  of  that  duty,  whether  he 
undertakes  its  performance  personally  or  through  another 
servant.    C.  &  A.  R.  R.  Co.  v.  Scanlan,  170  111.  106. 

It  is  also  the  law  that  if  the  servant  know  of  the  danger, 
if  any  exist,  or  by  the  exercise  of  reasonable  care  might 
know  of  and  avoid  it,  but  voluntarily  assumes  the  risk,  he 
can  not  recover  for  any  injury  sustained  even  though  the 
master  may  have  been  negligent  in  his  duty  to  the  servant. 

This  is  too  familiar  a  proposition  to  need  any  citation  of 
authorities  in  its  support,  but  we  fail  to  see  that  it  has  any 
proper  application  in  the  case  at  bar.  There  is  no  proof 
that  appellee  knew  there  was  any  steam  on  in  the  boilers 
adjoining  that  in  which  he  was  working,  and  no  reason 
appears  why  he  should  have  looked  for,  or  examined  to  see 
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if  there  was  danger.  The  boiler  he  entered  was  cold,  and 
other  men r  were  working  in  it  when  he  arrived  there.  He 
had  a  right  to  rely  on  the  assurance  of  Yail  that  everything 
would  be  ready  for  him  at  seven  o'clock  Sunday  mornings 
the  time  he  was  directed  to  go  to  work.  According  to  the 
testimony  of  Yail,  Bailey  had  promised  to  have  the  steam 
down  in  all  the  boilers  by  that  time,  and  had  refused  to  let 
his  men  enter  into  "No.  4  "  until  the  steam  was  out  of  the 
whole  battery,  no  doubt  because  he  knew  it  would  be  dan- 
gerous for  them  to  do  so.  From  the  testimony  of  Bailey  it 
appears  that  he  informed  Vail  on  Saturday  afternoon  that 
steam  would  be  required  for  the  annealihg  furnace  until 
some  time  on  Sunday  morning,  the  precise  time,  however, 
not  being  stated.  At  any  rate  Yail  was  on  the  ground  on 
Sunday  morning  for  some  fifteen  minutes  before  the  injury 
to  appellee,  and  discovered  that  there  was  steam  in  the 
boilers.  He  talked  with  Stanton,  the  fireman  or  engineer, 
about  it,  but  gave  no  notice  to  appellee,  although  he  must 
have  known  it  was  dangerous,  because  he  had  declared  his 
men  should  not  enter  the  boiler  to  make  the  repairs  until 
the  steam  was  out  of  all  the  boilers.  We  think  this  was 
such  negligence  as  authorized  a  recovery.  Yail  had  no 
right  to  tell  appellee  everything  would  be  ready  for  him 
unless  such  were  the  fact  and  all  reasonable,  precautions  had 
been  taken  to  secure  his  safety.  Appellee. had  a  right  to 
rely  on  this  statement  of  Yail  and  to  presume  the  conditions 
were  safe  unless  something  occurred  to  put  him  upon  inquiry 
as  to  the  contrary,  and  nothing  of  the  kind  appears  in  the 
evidence. 

On  the  other  hand,  even  though  Yail  may  have  supposed 
when  he  gave  the  directions  to  appellee  to  go  to  work  as 
stated,  that  all  proper  precautions  had  been  taken,  still 
when  he  discovered  that  steam  was  in  the  boilers  and  that 
thereby  appellee  was  in  danger,  it  was  his  duty  to  have 
given  notice  to  appellee  that  he  might  avoid  the  danger. 
Not  to  do  so  was  such  negligence  as  rendered  appellant 
liable  for  the  injury. 

We  find  no  material  error  in  the  rulings  of  the  court 
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upon  the  evidence*  nor  in  the  giving,  Refusing  or  modify- 
ing instructions.  The  instructions  asked  by  appellant  and 
refused  by  the  court,  ignored  the  duty  of  appellant  to  give 
notice  of  the  danger  when  discovered  by  Vail. 

On  the  whole  we  think  the  jury  were  fairly  instructed  as 
to  the  law  of  the  case,  and  we  see  no  sufficient  reason  for 
reversing  the  judgment    It  will  therefore  be  affirmed. 


Des  Moines  &  N.  W.  Real  Estate  and  Loan  Co.  v.  James 

M.  Beale  and  Samuel  C*  Beale. 

1.  Contracts— Recovery  of  Money  Advanced  on  Real  Estate  Con- 
tracts. — Where  two  persons  enter  into  a  contract  for  the  sal*  of  real 
property,  conditioned  that  the  vendor  shall  furnish  an  abstract  showing 
a  good  title  and  to  be  satisfactory  to  the  vendee,  unless  such  an  abstract 
is  furnished,  the  vendee  will  be  entitled  tp  recover  back  moneys  advanced 
by  him  upon  such  sale. 

Assumpsit,  to  recover  moneys  advanced  on  contract.  Trial  in  the 
County  Court  of  La  Salle  County;  the  Hon.  H.  W.  Johnson,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  this  court  at  the  May  term,  1808.  Affirmed.  Opinion  filed 
September  20,  1898. 

**  • 

Samuel  P.  Hall  and  Mas  B.  Seed;  attorneys  for  appel- 
lant 

Edward  J.  Kelly  and  L.  O.  Browne,  attorneys  for  ap» 
pellees. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Appellees  sued  appellants  in  an  action  of  assumpsit  to 
recover  for  money  paid  by  the  former  to  the  latter  on  a 
contract  of  purchase  of  certain  lands  in  Iowa,  owned  by 
Wash  Lewis.  The  trial  was  by  jurjr,  resulting  in  a  Verdict 
and  judgment  against  the  appellants  for  $500,  from  which 
they  prosecute  this  appeal,  assigning  various  errors.    - 
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At  the  time  of  the  transaction  appellants  were  a  partner- 
ship, since  incorporated,  engaged  in  the  business  of  selling 
lands  in  Iowa.  One  of  the  firm  visited  appellees  at  their 
residence  in  Earlville,  La  Salle  county,  Illinois,  and  induced 
them  to  go  to  Iowa  and  purchase  240  acres  of  land  of  Lewis 
for  $7,200,  upon  which  they  paid  $100  in  cash  to  Bredt,  the 
attorney  for  Le  wis,  and  after  their  return  to  Illinois, 
remitted  $400  more  direct  to  appellants.  Appellees 
claimed  they  were  induced  to,  and  did,  make  the  purchase 
of  the  land  of  Lewis  and  pay  the  $500  ori  the  verbal  repre- 
sentations and  promise  of  appellants  that  they  would  fur- 
nish an  abstract  of  title  ttf  the  Lewis  lands,  showing  a  good 
title;  and  to  be  satisfactory  to  such  persons  in  Earlville  to 
whom  they  might  submit  it  for  examination.  This  was 
denied  by  appellants,  although  they  admit  the  agreement 
was,  the  abstract  was  to  be  acceptable;  they  also  insisting 
they  were  not  liable  to  appellees  for  that,  or  any  other 
undertaking,  for  the  reason  appellees  had  entered  into  a 
written  contract  with  Lewis,  and  that  alone  mast  rule  the 
transaction;  and  the  latter  must  look  to  Lewis  for  any 
defects  of  title,  or  other  liabilities  growing  out  of  the  con- 
tract. The  abstract  was  submitted  by  appellants,  and  the 
title  to  the  lands  having  been  shown  thereby  to  be  defective 
and  objectionable  in  several  particulars,  it  was  sent  back 
and  forth  several  times,  for  the  purpose  of  having  the  title 
corrected.  At  one  of  these  times  the  abstract  was  sent  to 
appellees  accompanied  with  the  opinion  of  appellants' 
attorney,  pointing  out  wherein  the  title  wad  defective  and 
unsatisfactory.  Appellees  submitted  the  abstract  to  several 
persons  in  Earlville  who  were  accustomed  to  examine 
abstracts  of  title,  and  they  pronounced/  the  title  defective 
and  unsatisfactory.  The  objections  that  had  been  pointed 
out  to  the  title  were  not  removed,  and  for  that  reason 
appellees  rescinded  the  contract  with  Lewis,  and  demanded 
of  appellants  repayment  of  the  $500  advanced  by  them 
and  for  which  the  suit  was  brought. 

We  are  of  the  opinion  the  evidence  in  the  record  fully 
sustains   the  verdict  and  the  liability  of  the  appellants. 
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Even  though  the  title  to  the  land  may  have  been  legally 
good,  yet  we  think  appellants9  agreement  with  appellees, 
sufficiently  proved  by  the  evidence,  and  which  was  verbal 
and  separate  from  the  Lewis  contract,  was  th$t  they  would 
hold  all  the  money  paid  until  the  abstract  was  examined  in 
Earlville  and  found  to  be  satisfactory.  This  they  did  not 
do,  and  refused  or  neglected  to  correct  the  title  or  refund 
the  money.  It  is  admitted  the  title  shown  by  the  abstract 
is  not  free  from  objection.  Appellants,  having  promised  to 
furnish  an  abstract  showing  title  free  from  objection,  were 
liable  for  all  the  money  appellees  were  induced  to  pay  by 
reason  of  such  promise.  We  have  no  doubt  from  the  evi- 
dence iii  the  case  appellees  relied  and  acted  upon  the 
promise  of  appellants  in  this  respect,  and  were  induced 
thereby  to  pay  the  money  that  was  paid. 

The  rulings  of  the  court  on  the  admission  of  evidenoe 
and  the  instructions  to  the  jury  are  in  harmony  with  our 
own  views,  and  in  those  respects  there  was  no  harmful 
error. 

Finding  no  error  in  the  record  and  proceedings  of  the 
County  Court,  its  judgment  will  be  affirmed. 


Rudolph  Kline  v.  The  Mayor  and  City  Council  of  Streator.1 

1.  Cities  and  Villages — Appropriations  of  Funds  for  Building 
Bridges  after  the  Time  Limited  by  Law  Has  Eaepired.— If  a  proposition' 
to  build  a  bridge  and  issue  bonds  for  the  same  is  sanctioned  by  a  major- 
ity of  the  legal  voters  of  the  city,  either  by  petition  signed  by  them  or 
at  an  election  duly  called,  it  is  immaterial  whether  the  subject  was 
included  in  the  annual  appropriation  bill  or  not  Further  appropriations 
at  any  other  time  than  during  the  first  quarter  of  the  fiscal  year  are 
authorized  by  law. 

2.  Same— Appropriation  BUI  May  Be  Amended.-- A  city  council  may 
at  any  time  during  the  first  quarter  of  the  fiscal  year  amend  an  appro- 
priation bill  passed  by  it,  and  in  such  amendment  include  an  item  for 
the  building  of  a  bridge  not  previously  included. 

8.  Same— Force  of  Besolution.—K  resolution  adopted  by  a  city  coun- 
cil by  the  same  vote  which  is  necessary  for  the  adoption  of  an  ordinance 
has  the  same  force  and  effect  as  if  in  the  form  of  an  ordinance. 
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Bill  for  an  Injunction.— Trial  in  the  Circuit  Court  <>f  La  Salle 
County;  the  Hon.  Charles  Blanchard,  Judge,  presiding.  Hearing 
and  bill  dismissed  for  want  of  equity.  Appeal  by  complainant.  Heard 
in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  Septem- 
ber 26, 1898. 

Henry  Fetzbb  and  McDougall  &  Chapman,  attorneys 
for  appellant. 

P.  J.  Luoet  and  Brewer  &  Strawn,  attorneys  for 
appellees. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Appellant,  as  a  taxpayer  of  the  city  of  Streator,  for  him- 
self and  other  taxpayers,  filed  his  bill  in  equity  against 
appellees  to  restrain  them  from  issuing  $25,000  of  the  bonds 
of  the  city  of  Streator  to  construot  a  bridge  over  Vermilion 
river,  and  from  constructing  such  bridge.  Upon  the  hear- 
ing the  court  denied  the  prayer  of  the  bill  and  dismissed  the 
same  for  want  of  equity,  from  which  decree  this  appeal  is 
prosecuted. 

Various  questions  are  made  and  argued  by  counsel  for 
appellant  in  their*  argument  by  which  they  seek  to  reverse 
the  decree,  but  we  think  it  would  subserve  no  good  purpose 
to  extend  the  length  of  this  opinion  in  the  discussion  of  all 
of  them. 

It  appears  from  the  record  that  on  May  14,  1897,  during 
the  first  quarter  of  the  fiscal  year  of  the  city  of  Streator, 
the  annual  appropriation  bill  was  passed,  which  made  no 
reference  to  the  bridge  in  question.  After  this,  June  8, 
1897,  a  petition  purporting  to  be  by  1421  legal  voters  of  the 
city  was  presented  to  the  council,  asking  for  the  construc- 
tion of  a  bridge  across  Vermilion  river  at  Main  street  within 
the  city  of  Streator,  and  that  the  city  borrow  $25,000  for 
such  purpose ;  by  resolution  of  the  city  council  a  special 
election  was  held  July  10,  1897,  at  which  the  proposition 
for  issuing  the  bonds  mentioned  was  submitted,  and  upon  a 
canvass  of  the  vote  it  was  declared  to  have  resulted  in  846 
votes  for  and  831  votes  against  the  proposition ;  total  num- 
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ber  of  votes  cast  at  the  election  1684;  necessary  to  carry 
the  proposition,  843;  and  the  proposition  was  therefore  Car- 
ried by  a  majority  of  three  votes.  It  is  contended  (1)  that 
inasmuch  as  the  bridge  was  not  included  in  the  annual  appro- 
priation bill  it  was  unlawful  to  construct  it ;  (2)  that  the 
petition  to  the  council  does  not  contain  the  requisite  num- 
ber of  legal  voters ;  (3)  that  the  election  was  void  for  the 
reason  the  city  council  did  not,  at  the  time  the  resolution 
was  passed,  or  at  any  time,  fix  the  places  of  holding  the  elec- 
tion ;  (4)  that  to  properly  exercise  the  authority  to  build 
the  bridge,  an  ordinance,  and  -not  a  resolution,  should  have 
been  passed  by  the  oity  council;  and  lastly,  the  contract 
with  the  LaFayette  Bridge  Company  for  the  construction 
of  tjhe  bridge  was  executed  by  a  committee  without  author- 
ity from  the  city  council. 

If  the  proposition  to  build  thcbridge  and  issue  the  bonds 
in  question  was  sanctioned  by  a  majority  of  the  legal  voters 
of  the  city,  either  by  petition- signed  by  them,  or  at  a  gen- 
eral or  special  election  duly  called  therefor,  then  it  was 
wholly  immaterial  whether  the  subject  was  included  in  the 
annual  appropriation  bill  of  the  first  quarter  or  not  (Rev. 
St.,  Chap.  24,  Art.  7,  Sec.  2.)  A  further  appropriation  at 
any  other  time  than  during  the  first  quarter,  within  the 
fiscal  year,  is  clearly  authorized  as  above  provided. 

Moreover,  it  was  held  in  King  v.  City  of  Chicago,  111  111. 
66,  that  the  council  is  given  until  the  last  moment  of  the 
period  named  to  pass  the  appropriation  bill,  and  this  being 
true  it  is  difficult  to  state  any  good  reason  why  the  council, 
at  any  time  within  such  period,  could  not  amend  an 
appropriation  bill  passed  by  it.  In  the  case  presented, 
the  appropriation  bill  was  amended  within  the  period  named 
by  the  statute  in  which  it  could  be  passed,  and  such  amend- 
ment included  the  item  for  the  bridge  here  in  controversy. 
We  are  inclined  to  the  opinion  this  action  of  the  city  council 
was  within  the  power  conferred  upon  it  by  law. 

In  the  view  we  have  of  the  case,  it  will  be  unnecessary  to 
determine  whether  the  petition  presented  to  the  oity  council 
was  signed  by  a  majority  of  the  legal  voters  of  the  city,  as 
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we  think  the  result  of  the  special  election  gave  to  the  action 
of  the  council,  in  respect  to  the  bridge,  all  the  sanction  the 
law  demanded.*  It  is  a  misapprehension  of  counsel  for 
appellant,  wherein  they,  insist  the  places  of  holding  the 
election  upon  the  proposition  were  not  fixed  and  ordered  by 
the  city  council  -  It  appears  from  the  record,  the  places  of 
holding  the  election  were  fixed  by  the  connoil  in  the  differ- 
ent wards  of  the  city,  which,  in  our  opinion,  was  reasonably 
definite,  and  could  not  have  misled  any  voter  desiring  to 
vote  at  the  election.  It  is  difficult  to  perceive  how  any 
voter  codld  be  prejudiced  in  any  of  his  rights  for  the  want 
of  a  more  specific  knowledge  of  the  places  of  election.  It 
is  beyond  our  comprehension  of  the  ordinary  intelligence 
of  men  to  imagine  they  could  not  easily  find  the  polling 
places  in  the  wards  in  which  they  resided,  if  possessed  of  a 
real  inclination  to  do  so;  neither  is  it  denied  the  proper 
notice  of  the  time  of  holding  such  election  was  given;  and 
when  examined,  it  appears  from  such  notice  the  buildings, 
numbers  and  streets  in  which  such  election  was  to  be  held 
in  the  several  wards  of  the  city,  were  plainly  stated;  there 
is  nothing  in  the  record  to  dispute  the  places  so  specified  in 
the  notice  were  not  the  usual  polling  places  in  the  wards, 
and  it  must  be  inferred,  the  council,  by  its  order,  intended 
the  election  to  be  held  in  such  places,  and  that  it  was  so 
understood  and  acted  upon  by  the  voters. 

We  are  therefore  of  the  opinion  the  election  was  properly 
held,  and  unless  void,  which,  from  what  we  have  said,  it  is 
not,  it  can  not  be  contested  in  this  proceeding,  and  is,  there- 
fore, entitled  to  all  the  force  and  effect  attributed  to  it  by 
the  statute,  and  is  valid  and  binding  against  appellant  and 
all  others. 

There  is  little  force  and  less  merit  in  the  point  that  the 
exercise  of  the  power  to  build  the  bridge  or  borrow  money 
should  have  been  in  the  form  of  an  ordinance  instead  of  a 
mere  resolution  of  the  city  council.  In  respect  to  the 
effectiveness  of  either  form  of  enactment  by  the  council,  its 
force  does  not  so  much  depend  upon  the  form  as  upon  the 
1  ultimate  purpose  to  be  attained.    Here  no  reason  is  appar- 
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eat  why  the  resolution  adopted  by  the  council  has  not  the 
same  force  and.  effect  it  would  have  if  in  the  form  of  an 
ordinance.  The  only  difference  is  in  form,  merely.  The 
vote  by  which  it  was  adapted  was  the  same  as  required  by 
law  for  the  passage  of  an  ordinance.  The  ayes  and  nays 
were  taken,  and  it  was  passed  by  a  vote  of  twelve  ayes  to 
one  nay.  The  resolution,  therefore,  has  the  same  force  and 
effect  as  if  in  form  of  an  ordinance. 

The  remaining  point,  that  the  committee  who  signed  the 
contract  with*  the  LaFayette  Bridge  Company  were  without 
authority  from  the  city  council,  is  answered  by  an  inspec- 
tion of  the  record,  which  shows  such  authority  had  been 
conferred  upon  it. 

Finding  no  error  in  the  record  and  proceeding  of  the  Cir- 
cuit Court,  its  decree  will  be  affirmed. 


Mary  Haas  v.  Lizzie  Xetz. 

1.  Appellate  Court  Practice. — When  the  sustaining  of  a  demur- 
rer to  a  plea  is  assigned  for  error  both  the  plea  and  the  demurrer  should 
be  abstracted,  in  order  tbat  the  court  may  consider  the  alleged  error. 

2.  Damages— Physical  hyuries  Caused  by  Mental  Disturbances.— 
There  can  be  no  recovery  for  such  physical  injuries  as  may  be  caused ' 
solely  by  mere  mental  disturbances,  where  there  is  no  injury  to  the  per- 
son from  without. 

8.  Rec6very— For  Words  Not  Defamatory.— Where  a  person  can 
not  reasonably  anticipate  that  words  spoken  by  him  and  the  tone  of 
voice  used  will  cause  a  recurrence  of  an  hysterical  malady  of  whose 
existence  he  was  not  aware,  such  words  not  being  defamatory,  no 
recovery  can  be  had. 

Trespass  on  the  Case,  for  an  assault,  etc.  Trial  in  the  Circuit  Court 
of  Woodford  County;  the  Hon.  George  W.  Paiton,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant  Heard  in 
this  court  at  the  May  term,  1808.  Reversed.  Opinion  filed  September 
26,  1898. 

Thomas  Kennedy  and  R.  M.  Barnes,  attorneys  for  appel- 
lant; Arthur  Keithly,  of  counsel. 
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The  appellee's  injuries  in  this  case  do  not  fall  within  the 
rule  as  to  proximate  damages.  They  are  too  remote;  not 
such  as  the  defendant  could  have  foreseen,  as  the  ordinary, 
natural,  or  likely  result  of  loud  *  talking.  Loud  talking 
does  not  as  a  rule  throw  even  sick  women  into  hysterical 
spells.  There  is  no  proof  that  it  does.  There  is  no  proof 
that  Mrs.  Haas  knew  that  her  conduct  would  bring  about 
any  such  results.  There  is  nx>  proof  that  such  conduct  ordi- 
narily causes  the  damages  complained  of,  hence  there  can 
be  no  recovery  in  this  case.  Haile,  Cur.,  etc.,  v.  Tex.  Pac. 
R.  R.  Co.,  60  Fed.  Rep.  557;  Phillips  v.  Dickerson,  85  111. 
1 1;  Ewing  et  al.  v.  Pittsburg,  0.  C.  &  St  L.  R/R.  Co.,  147 
Pa.  St  40;  Mitchell  r.  Rochester  Ry.  Co.,  151  K  T.  107, 
45  K  E.  Rep.  354;  Renner  v.  Canfield,  86  Minn.  90;  West- 
ern Union  Tel.  Co.  v.  Hal  torn,  71  111.  App.  63;  Spade  v. 
Lynn  &  B.  R.  Co.  (Mass.),  47  N.  E.  Rep.  88;  White  v.  Sander 
(Mass.),  47  N.  E.  Rep.  90. 

James  A.  Rielt,  attorney  for  appellee. 

The  true  principle  is  that  where  an  act  is  malum  in  *e,  or 
willful,  the  person  guilty  of  it  is  liable  for  all  the  con- 
sequences, however  remote,  because  the  act  is  quasi  crimi- 
nal in  its  character,  and  the  law  conclusively  presumes  that 
all  the  consequences  were  foreseen  and  intended.  16  Am. 
and  Eng.  Enc.  Law,  434;  Weick  v.  Lander,  75  111.  93. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

This  was  an  action  on  the  case  brought  by  Mrs.  Lizzie 
Metz  against  Mrs.  Mary  Haas.  The  declaration  contained 
three  counts.  The  first  was  for  slander,  and  the  third  for 
assault,  and  no  evidence  was  introduced  to  support  either. 
The  case  was  tried  on  the  second  count  as  twice  amended.  It 
charges  that  plaintiff  was  sick  and  weak  and  confined  to  her 
bed,  and  that  defendant  willfully  talked  in  a  loud  voice  and 
in  an  angry  manner  with  divers  persons  in  her  hearing,  and 
thereby  disturbed  her  peace  and  rest  and  caused  her  sick- 
ness to  be  greatly  aggravated,  without  plaintiffs  fault,  and 
caused  plaintiff  to  be  in  such  a  condition  of  body  and  mind 
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that  she  suffered  great  pain  and  distress  and  was  unable  to 
control  any  muscle  in  her  body  for  the  space  of  thirty  rain- 
utes,  and  became  reduced  in  her  nervous  system,  and  about 
once  each  month  since  that  time  has  lost  control  of  the  mus- 
cles of  her  body  for  thirty  minutes  each  time,  during  which 
time  her  muscles  remained  inmovable  and  she  suffered  great 
pain  an4  agony  of  mind  and  body,  and  was  hindered  in  her 
housework,  and  became  liable  to  pay  thirty  dollars  in  try- 
ing to  be  cured;  and  that  said  maladies  became  permanent 
and  incurable  without  her  fault,  whereby  she  sustained 
damages.  There  was  a  plea  of  not  guilty,  a  jury  trial  and 
a  verdict  for  one  hundred  dollars  damages.  Defendant 
moved  for  a  new  trial,  which  was  denied,  and  plaintiff  had 
judgment  on  the  verdict.  From  that  judgment  defendant 
prosecutes  this  appeal. 

Plaintiff's  husband  was  a  tenant  occupying  a  farm  of 
defendant.  Defendant  owned  the  fruit  on  the  farm,  and 
at  the  time  of  the  injury  complained  of  there  were  seventy 
peach  trees  on  the  farm,  heavily  laden  with  fruit.  On  the 
third  day  after  the  birth  of  plaintiff's  third  child  defendant 
came  to  plaintiff's  house  and  canned  peaches  for  plaintiff. 
On  the  second  day  thereafter  defendant  came  again  in  the 
morning  and  stayed  all  day,  with  other  women,  some  of  whom 
were  relatives  of  one  or  the  other  party  and  some  were  not. 
t  During  that  day  they  gathered  from  defendant's  orchard, 
and  peeled  and  put  up  fifty-five  cans  of  peaches,  and  left  them 
for  plaintiff.  About  ten  o'clock  in  the  forenoon  some  ques- 
tion arose  whether  green  or  ripe  peaches  should  be  canned, 
and  whether  they  should  be  picked  from  the  trees  or  the 
trees  shaken  and  the  peaches  taken  from  the  ground.  A 
deaf  man,  a  brother  of  plaintiff's  husband,  was  in  the 
orchard  picking  up  peaches  not  far  from  the  house.  The 
discussion  began  between  defendant  and  the  deaf  man,  and 
it  was  necessary  to  talk  somewhat  loudly  to  make  him  hear. 
Then  defendant  went  into  the  house  and  said  she  was  going 
to  ask  plaintiff.  According  to  the  testimony  for  plaintiff, 
defendant  seemed  angry  and  talked  in  a  very  loud  voice,  as 
loud  as  she  could,  and  almost  screamed.    Plaintiff  testified : 
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'*  She  was  talking  about  the  peaches  being  good  enough, 
and  Mrs.  Miller  said  no,  they  wasn't,  and  theu  she  says,  '  I 
am  going  in  to  see  Lizzie,'  and  my  sister  says, '  Don't  you  go 
in  there,  don't  you  go  in  there,'  but  she  came  right  into  my 
room.  She  just  came  up  to  my  bed  and  scared  me  so  badt 
and  asked  me  if  them  peaches  weren't  good  enough  for  us, 
and  I  told  her  they  were  all  right,  because  they  were 
peaches  from  the  trees,  and  then  she  says,  '  Didn't  I  tell  you 
they  were  ail  right  I  the  peaches  are  just  what  they  wanted;' 
and  then  she  started  to  holler  and  went  out  of  the  room 
and  then  I  began  to  cry.  I  commenced  to  cry,  and  I  got 
cold  and  pains  come  over  me  and  in  about  ten  minutes  these 
spells  come  over  me,  I  just  got  to  shaking  and  my  heart 
pained  me,  and  .affected  my  nerves  in  breathing  so  that  I 
got  shaky  and  pains  come  around  my  heart."  Plaintiff's 
sister  testified :  "  She  come  to  the  summer  kitchen  and  she 
show  me  the  peaches  and  says, '  They  are  good  enough  for 
you.  Them  peaches  are  good  enough  for  j~ou  when  you 
are  getting  them  for  nothing;'  and  she  say,  *  They  are  good 
enough  for  you;'  and  then  she  say, '  I  am  going  to  show  them 
to  Lizzie;'  and  I  say  to  her, '  Mrs.  Haas,  stay  out  of  Lizzie's 
room !,  stay  out  of  Lizzie's  room  I '  But  she  went  right  into 
Lizzie's  room,  and  I  w$nt  into  the  room  after  her  and  she 
saying,  *  These  peaches  are  good  enough  for  you,'  and  my 
sister  was  crying  and  going  on.  And  she  told  me  we  can 
can  other  peaches  and  them  now  on  the  ground  and  that 
you  better  let  go  to-day.  And  my  sister  was  crying  all  the 
time;  and  I  says, 4  Mrs.  Haas,  you  better  go  out.'  Then  she 
go  out  and' I  hear  her  in  the  summer  kitchen  going  on,  and 
soon  she  go  out  to  the  peach  trees,  and  my  sister  was 
crying." 

In  the  spell  which  followed,  plaintiff  was  tended  and 
helped  chiefly  by  the  defendant,  who^  in  the  absence  of  any 
water  then  hot,  administered  brandy  and  water,  and  helped 
to  raise  her  up,  etc.  Plaintiff's  witnesses  testify  she  had 
six  of  these  spells  that  day,  and  that  since  then  she  has  one 
about  every  thirty  days.  She  had  one  in  the  presence  of 
the  jury  at  the  trial.    The  only  physician  called  upon  the 

Tot.  LXXVIII  4 
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stand,  a  man  who  had  formerly  treated  plaintiff  for  this 
disorder,  testified  that  this  was  "  a  spell  of  hysteria;"  that 
these  spells  were  largely  in  the  control  of  the  will  and  were 
often  resorted  to  by  people  of  CQrtain  temperaments  to 
obtain  sympathy  and  pet  their  own  way.  He  testified  it 
was  a  mental  disturbance,  a  nervous  disease,  a  form  of  insan- 
ity. Before  plaintiff  was  married  she  bad  had  these  spells 
and  had  been  treated  for  them  by  several  physicians.  She 
testified  she  had  not  had  them  for  several  years  prior  to  the 
day  in  question.  At  that  time  she  was  weak,  she  had  not 
slept  well  for  several  nights,  had  been  kept  awake  by  chil- 
dren in  the  house,  and  had  been  frightened  a  few  days  before 
by  her  oldest  boy  being  run  over.  After  the  day  above 
referred  to  she  did  not  have  another  of  these  spells  till  the 
baby  fell  out  of  bed,  and  the  plaintiff  was  frightened 
thereby,  and  one  of  these  spells  followed.  There  was  no 
evidence  that /defendant  knew  plaintiff  had  ever  had  such 
spells. 

The  evidence  introduced  by  defendant  tended  to  show 
she  was  not  angry  and  did  not  speak  in  a  loud  or  angry 
tone.  Defendant  was  there  to  do  a  kindness  to  plaintiff. 
While  plaintiff's  evidence  tended  to  show  defendant  wished 
to  have  inferior  fruit  put  up  for  plaintiff,  defendant's  evi- 
dence was  to  the  contrary  and  tended  to  show  that  the  con- 
troversy arose  from  the  man  picking  up  fruit  defendant 
thought  too  green  for  canning.  She  stayed  about  the  place 
all  day  and  none  of  plaintiff's  relatives  and  friends  said 
anything  implying  they  thought  she  was  the  cause  of 
plaintiff's  hysteria.  About  six  months  later,  and  after 
plaintiff  and  her  husband  had  left  that  farm,  defendant 
sued  plaintiff's  husband  for  rent,  and  while  that  case  was 
on  trial  this  suit  was  brought,  thus  getting  service  in 
Woodford  county  upon  defendant,  who  lives  in  Tazewell 
county. 

Defendant  filed  a  plea  in  abatement,  on  the  ground  she 
was  served  in  a  county  other  than  that  of  her  residence 
while  attending  the  trial  of  a  case  against  her  there,  and 
that  she  was  privileged  from  service  of  summons  in  that 
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county  while  so  attending  that  trial.  A  demurrer  was  sus- 
tained to  the  plea,  and  this  is  assigned  for  error.  The  plea 
and  the  demurrer  are  not  abstracted,  and  we  therefore  do 
not  consider  the  alleged  error  further  than  to  say  the 
action  of  the  court  seems  to  have  been  in  harmony  with 
Cassem  v.  Galvin,  53  III.  App.  419,  and  158  III  30. 

It  is  very  questionable  whether  the  preponderance  of  the 
evidence  is  not  with  the  defendant  upon  the  material  facts. 
We  do  not,  however,  determine  that  question,  as  we  have 
reached  the  conclusion  that,  assuming  plaintiff  has  proved 
all  her  evidence  tends  to  establish,  still  she  has  no  cause  of 
action.  No  personal  violence  or  injury  of  any  kind  was 
inflicted  upon  plaintiff.  She  was  not  touched  by  defend- 
ant. The  only  act  or  omission  charged  against  defendant 
in  the  second  count  as  finally  amended  was  that  she  "  will- 
fully talked  in  a  loud  voice  and  in  an  angry  manner  with 
divers  persons  in  the  hearing  of  the  plaintiff."  Defendant 
had  no  knowledge  that  plaintiff  was  liable  to  hysteria.  The 
second  count  does  not  charge  she  had  such  knowledge. 
The  hysterical  spell  plaintiff  had  was  not  such  a  conse- 
quence as  in  the  ordinary  course  of  things  would  follow 
from  asking  a -sick  woman,  or  others  in  her  hearing,  in  a 
loud  and  angry  tone  of  voice,  whether  certain  peaches 
shown  her  were  not  good  enough  for  her,  or  telling  her 
they  were  good  enough  for  her.  "  The  injury  in  question 
not  being  one  which  the  defendant  could  reasonably  be 
expected  to  anticipate  as  likely  to  ensue  from  her  conduct, 
we  can  not  regard  it  as  the  natural  consequence  thereof 
for  which  defendant  is  legally  responsible."  Phillips  v. 
Dickerson,  85  III.  11.  Mental  anguish,  not  connected  with 
any  bodily  injury,  but  caused  by  some  mental  conception 
not  arising  from  physical  injury,  does  not  authorize  a 
recovery  of  damages.  I.  &  St  L.  R.  R.  Co.  v.  Stables,  62 
HI.  313.  Jn  Ewing  v.  P.  0.  &  St.  L.  Ry.  Co.,  147  Pa.  St 
40,  the  court  said :  "  It  is  plain  from  the  plaintiff's  state- 
ment of  her  case  that  her  only  injury  proceeded  from 
fright,  alarm,  fear,  and  nervous  excitement  and  distress. 
There  was    no  allegation  she  had   received  any  bodily. 


s. 


52  Appellate  Coubts  op  Illinois. 

— — »— — — ^—     ^^—  ■  — ^^— — »—  — — ^— — ^— ^» 

Vou  78.]  Haas  v.  Mete. 

injury.  If  mere  fright,  unaccompanied  with  bodily  injury, 
is  a  cause  of  action,  the  scope  of  what  is.  known  as  accident 
cases  will  be  very  greatly  enlarged;  for  in  every  case  of  a 
collision  on  a  railroad,,  the  passengers,  although  they  may 
have  sustained  no  bodily  harm,  will  have  a.  cause  of  action 
against  the  company  for  the  fright  to  which  they  have  been 
subjected.  This,  is  a  step  beyond  any  decision  of  any  legal 
tribunal  of  which  we  have  any  knowledge..  *  *  *  We 
know  of  no  well  considered  case  in  which  it,  has  been  held 
that,  mere  fright*  when  unaccompanied  by  some  injury  to 
the  person,  has  been  held  actionable*  On  the.  contrary,  the 
authorities  so  far  as  thev  exist  are  the  other  way."  In 
Mitchell  v.  Rochester  Railway  Company,  151  N.  Y.  107, 
plaintiff  was  so  frightened  and  excited  that  she  became 
unconscious  and  suffered  a  consequent  illness.  The  proof 
showed  the  mental  shock  she  received  was  sufficient  to  pro- 
duce that  result.  The  headnote  to  the  case  is  as  follows : 
"  No  recovery  can  be  had  for  injuries  sustained  by  fright 
occasioned  by  the  negligence  of  another,  where  there  is  no 
'  immediate  personal  injury."  Johnson  v..  Wells,  Fargo  & 
Co.,  6  Nev.  224,  hold*  there  can  be?  no  recovery  for  pain 
of  mind  aside  and  distinct  from  bodily  suffering,,  but  only 
for  mental  suffering  indivisibly  connected  with  bodily  pain 
arising  from  some  personal  injury  received.  The  headnote 
to  Haile's  Curator  v.  T.  &  P.  Ey.  Co.,  60  Fed.  R.  557,  is  as 
follows :  "  Where  a  passenger  on  a  railroad  train  receives 
no  bodily  injury  from  an  accident  caused  by  the  company's 
negligence,  but,  is  made  insane  by  the  excitement,  hardship 
^nd  suffering  resulting  therefrom,  the  company  is  not 
liable  in  damages  therefor,,  since  insanity  is  not  a  probable 
or  ordinary  result  of  exposure  to  a  railroad  accident."  In  the 
opinion  the  court  there  said :  "  If  the  disease  was  not  likely 
to  result  from  the  accident  and  was  not  one  which  the  defend- 
ant could  reasonably  have  foreseen,  in  the  light  of  the  attend- 
ing circumstances,  then  the  accident  was  not  the  proximate 
cause.  *  *  *  The  defendant  bad  no  reason  to  antici- 
pate that  the  result  of  an  accident  on  its  road  would  so 
operate  on  Haile's  mind  as  to  produce  disease— the  disease 
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of  insanity — any  more  than  that  the  exposure  and  hardship 
he  suffered  would  produce  grippe,  pneumonia  or  any  other 
disease."  In  Spade  v.  L.  &  B.  R.  R.  Co.,  168  Mass.  285,  the 
court  stated  the  question  there  presented  to  be,  "  whether, 
in  an  action  to  recover  damages  for  an  injury  sustained 
through  the  negligence  of  another,  there  can  be  a  recovery 
for  bodily  injury  caused  by  mere  fright  and  mental  dis- 
turbance." The  conclusion  reached  was  as  follows :  "  We 
remain  satisfied  with  the  rule  that  there  can  be  no  recovery. 
for  fright,  terror,*alarm,  anxiety  or  distress  of  mind,  if  these 
are  unaccompanied  by  some  physical  injury;  and  if  this 
rule  is  to  stand,  we  think  it  should  also  be  held  that  there 
can  be  no  recovery  for  such  physical  injuries  as  may  be 
caused  solely  by  such  mental  disturbance,  where  there  is  no 
injury  to  the  person  from  without.  The  logical  vindica- 
tion of  this  rule  is  that  it  is  unreasonable  to  hold  persons 
who  are  merely  negligent  bound  to  anticipate  and  guard 
against  fright  and  the  consequences  of  fright;  and  that  this 
would  open  a  wide  doorx  for  unjust  claims  which  could  not 
successfully  be  met."  White  v.  Sander,  168  Mass.  296. 
The  cases  above  cited  contain  an  e  a  nnation  of  many 
other  ancient  and  modern  cases  variously  stating  and  illus- 
trating the  general  principle. 

We  conclude  that  the  case  at  bar  comes  within  the  prin- 
ciples above  laid  down;  that  defendant  could  not  reason- 
ably anticipate  that  the  words  she  spoke  and  the  tone  of 
voice  she  used  would  cause  the  recurrence  of  an  hyster- 
ical malady  of  whose  very  existence  she  was  not  aware; 
and  that  it  is  against  public  policy  to  permit  the  recovery 
of  damages  for  the  results  produced  upon  plaintiff  by  ask- 
ing her  a  question  in  a  loud  and  angry  tone  of  voice.  The 
judgment  of  the  court  below  will  therefore  be  reversed.  ]' 

Finding  op  Facts  to  be  Made  a  Part  of  the  Judgment. 

We  find  as  a  fact  that  appellant  was  not  guilty  of  any 
willful  or  negligent  act,  the  probable  consequences  of  which 
would  be  to  produce  the  injury  complained  of  by  appellee. 
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John  M.  Hamilton  t.  John  P.  Stafford. 

1.  Appellate  Court  Practice— Points  Not  to  be  Raised  for  the  First 
Time  in  the  Appellate  Court — Upon  an  appeal  from  the  decision  of  the 
trial  court  denying  a  motion  to  set  aside  an  order  of  dismissal,  grounds 
not  presented  to  the  trial  court  can  not  be  raised  in  the  Appellate  Court. 

2.  Courts — Not  Bound  by  Verbal  Agreements  of  Attorneys.— Indefi- 
nite verbal  agreements  of  attorneys  permitting  cases  to  remain  upon  the 
docket  do  not  bind  the  court. 

8.  Practice—  When  a  Party  Can  Not  Complain  of  the  Denial  of  a 
Motion  to  Set  Aside  Order  Dismissing  His  Appeal.— A.  party  can  not  be 
said  to  have  been  harmed  by  the  refusal  of  the  court  to  set  aside  an  order 
dismissing  his  appeal  unless  it  appears  that  he  has  a  meritorious  defense 
to  the  action. 

Forcible  Detainer.— Trial  in  the  Circuit  Court  of  DuPage  County,  on 
appeal  from  a  justice  of  the  peace;  the  Hon.  Charles  A.  Bishop,  Judge, 
presiding.  Order  dismissing  appeal  entered  on  calL  Appeal  by  plaintiff. 
Heard  in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed 
September  26,  1898.     • 

Statement. 

Appellant  was  sued  by  appellee  in  an  action  of  forcible 
detainer  before  a  justice  of  the  peace.  A  judgment  was 
there  rendered  against  him  on  May  25, 1897,  and  he  appealed 
therefrom  to  the  Circuit  Court.  His  appeal  bond  was  filed 
with  the  justice  of  the  peace  May  27,  and  the  transcript 
was  filed  in  the  Circuit  Court  June  10, 1897.  On  November 
3,  1897,  at  the  October  term  of  the  Circuit  Court,  the  appeal 
was  dismissed  on  call.  Thereafter  at  said  term  appellant 
moved  to  set  aside  the  order  of  dismissal.  That  motion  was 
heard  and  denied.  Thereupon  appellant  appealed  to  this 
court.  The  sole  considerations  (so  far  as  appears  by  the 
record)  which  appellant  presented  to  the  court  below  to 
induce  that  court  to  set  aside  the  order  of  dismissal  were, 
first,  that  appellee's  attorney  had  agreed  to  notify  him  of 
proceedings  in  the  case  and  failed  to  do  so;  and  second,  that 
appellant  had  a  meritorious  defense.  In  this  court  these 
points  were  barely  noticed  on  the  last  page  of  appellant's 
original  brief,  but  the  original  contest  here  was  based  upon 
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the  position  there  was  no  complaint  in  the  record  and  there- 
fore there  was  no  jurisdiction  in  the  court  below.  Appellee 
then  suggested  a  diminution  of  the  record  and  by  leave  of 
this  court  filed  an  additional  record  containing  a  complaint 
and  other  papers  which  the  court  below  had  given  leave  to 
file  nunc  pro  tune.  Appellant  then  suggested  a  diminution 
of  the  record,  and  by  leave  of  this  court  filed  a  third  record 
which  contained  a  bill  of  exceptions  showing  what  proof 
was  before  said  court  when  it  granted  leave  to  file  said  papers 
nunc  pro  tune.  Upon  said  third  record  appellant  assigned 
additional  error  attacking  the  action  of  the  court  in  permit- 
ting said  papers  to  be  filed  nunc  pro  tunc. 

Walter  G.  Kraft,  attorney  for  appellant. 

J.  F.  Snyder,  attorney  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

We  can  not  agree  with  appellant  that  the  original  tran- 
script of  the  justice  failed  to  show  any  complaint  was  filed 

with  him.    The  original  transcript  recites,  u  April 

of  John  P.  Stafford,  setting  forth  that  said  John  P.  Stafford 
is  entitled  to  the  possession  of  certain  premises  therein 
described/'  etc.  The  judgment  rendered  by  the  justice 
found  defendant  "  guilty  of  a  forcible  detainer  of  the  prem- 
ises described  in  the  complaint,  to  wit,  lot  9  in  block  5,  in 
the  town  of  Warren ville,  DuPage  county,  Illinois."  This 
reference  sufficiently  shows  there  was  a  complaint  in  writ- 
ing. Upon  the  subsequent  hearing  before  the  court  it  was 
shown  without  contradiction  that  when  the  transcript  was 
filed  with  the  circuit  clerk  the  date  and  the  word  "  com- 
plaint "  occupied  the  blank  space  at  the  head  of  the  tran- 
script, and  that  they  had  afterward  been  erased. 

At  the  hearing  of  the  application  for  leave  to  file  the 
complaint  and  other  papers  nunc  pro  tunc  it  appeared  they 
had  been  for  an  indefinite  time  in  the  clerk's  office  and  in 
the  wrapper  containing  the  files,  but  without  file  marks 
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upon  them.  The  justice  testified  he  filed  them  with  the 
clerk  of  the  court  with  the  transcript.  Appellant's  attor- 
ney testified  that  at  a  certain*  date  be  did  not  find  said 
papers  in  said  wrapper,  and  at  a  certain  later  date  he  found 
them  therein  but  not  filed.  The  clerk  of  the  court  did  not 
know  when  said  papers  reached  his  office.  We  think  the 
court  committed  no  error  in  permitting  said  papers  to  be 
filed  as  of  the  date  when  the  transcript  was  filed.  The  tes- 
timony of  the  justice  shows  he  filed  them  with  the  transcript, 
and  their  failure  to  receive  the  file  mark  then  seems  to  have 
been  due  to  some  mistake  in  the  clerk's  office  for  which 
appellee  is  not  responsible.  We  are  further  of  opinion  appel- 
lant ought  not  to  be  permitted  to  present  here  reasons  for 
vacating  said  order  of  dismissal  which  he  did  not  present 
upon  the  hearing  of  his  motion  therefor  in  the  court  below. 
The  claim  that  appellant's  attorney  had  been  wronged  by 
appellee's  attorney  has  very  slight  support  in  the  evidence. 
Appellant's  attorney  relies  on  a  conversation  he  bad  with 
appellee's  attorney  on  May  20,  1897.  in  which  he  claims  the 
latter  told  him  he  would  at  any  time  bring  him  u  any  papers 
he  might  desire  that  might  be  filed  in  the  cases  and  notify 
him  as  to  the  proceedings  generally."  At  that  time  said 
attorneys  were  returning  from  a  hearing  of  another  case 
between  the  same  parties  before  a  judge  of  the  Circuit  Court 
of  Lake  County  at  Waukegan.  The  present  suit  was  then 
pending  before  the  justice  of  the  peace  in  DuPage  county. 
No  judgment  had  been  rendered.  Appellant  and  his  attor- 
ney did  not  appear  at  the  subsequent  trial  before  the  jus- 
tice, and  they  do  not  claim  appellee's  attorney  notified  thejra 
of  such  trial,  though  they  learned  of  the  judgment  and  per- 
fected an  appeal  from  it.  The  language  quoted  is  too  vague 
to  be  construed  to  mean  that  no  action  would  ever  after- 
ward be  taken  in  the  Circuit  Court  in  said  detainer  suit 
then  pending  before  the  justice  of  the  peace,  if  said  suit 
should  ever  reach  the  Circuit  Court,  without  first  serving 
notice  on  appellant's  attorney.  Several  conversations  with 
a  clerk  and  with  a  student  in  the  office  of  appellee's  attor- 
ney are  shown,  in  which  appellant's  attorney  told  the  stu- 
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dent  and  clerk,  respectively,  that  such  a  contract  had  been 
made,  and  received  the  reply  that  it  would  no  doubt  be 
observed.  The  case  was  on  the  docket  of  the  Circuit  Court 
nearly  five  months.  It  is  not  shown  that  appellant's  attor- 
ney ever  appeared  there  for  appellant  or  ever  did  anything 
toward  watching  the  case  or  preparing  for  trial.  The 
record  justifies  the  conclusion  that  the  case  was  reached  for 
trial  on  the  call,  of  the  docket.  Such  indefinite  verbal 
arrangements  as  are  here  set  up  did  not  bind  the  court  to 
permit  the  case  to  stay  on  the  docket. 

Appellant  has  not  been  harmed  unless  he  had  a  meritori- 
ous defense.  We  do  not  think  he  has  shown  that.  He  is  in 
possession  under  a  time  contract.  He  paid  $100  in  1892, 
and  was  to  pay  $400  in  January,  1897,  andywas  to  receive  a 
good  title.  Before  the  time  was  up  he  had  served  a  lengthy 
notice  that  the  title  was  not  good.  It  is  evident  he  did  not 
intend  to  pay  and  take  the  title  appellee  had.  The  defect 
set  up  is  that  a  deed  is  missing  from  the  records  in  the  chain 
of  title  from  the  government.  It  is  charged  that  appellee's 
title  of  record  begins  with  a  deed  to  John  R  Orant  in  1856. 
That  was  forty-one  years  before  this  last  payment  was  due. 
If  Grant  and  his  successors  in  title  have  been  in  possession 
ever  since,  the  title  is  good  against  the  world.  Indeed, 
appellant  testifies  that  appellee  is  abundantly  able  to  make 
a  good  title,  either  by  supplying  the  missing  deeds  of  con- 
veyance or  by  affidavits.  He  even  states  the  names  and 
places  of  residence  of  several  parties  by  whom  it  can  be  made 
good.  If  it  can  be  made  good  by  affidavits,  that  means  the 
title  is  good,  and  affidavits  can  be  obtained  to  preserve  the 
proof  of  it.  Appellant's  testimony  justifies  the  inference 
that  he  has  consulted  the  parties  he  names  and  ascertained 
the  title  is  good.  We  think  under  the  proof  here  presented 
appellant  was  bound  to  pay  the  money  or  surrender  posses- 
sion, and  therefore  he  has  not  been  harmed  by  the  dismissal 
of  his  appeal.    The  judgment  will  be  affirmed. 
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Chicago  &  N.  W.  By.  Co.  v.  Lorin  A.  Davis. 

1.  Continuances— On  Amendments  of  Pleadings.—  Where  the  decla- 
ration in  a  civil  suit  is  amended  and  the  defendant  moves  for  a  continu- 
ance, supporting  his  motion  by  affidavit  showing  surprise  and  the 
necessity  of  other  witnesses  to  meet  the  new  case  made  by  the  amend- 
ment, it  is  error  to  refuse  the  continuance. 

*  2.  Damages— Destruction  of  Old  Buildings.— Where  a  party  sues  for 
the  destruction  of  an  old  and  dilapidated  building  by  fire,  it  is  error  to 
allow  witnesses  to  make  and  testify  to  estimates  on  the  cost  of  new 
lumber,  including  the  cost  of  labor  and  construction  of  another  building. 

Trespass  on  the  Case,  for  damages  sustained  by  the  destruction  of  a 
building  by  fire.  Trial  in  the  Circuit  Court  of  Kane  County;  the  Hon. 
Charles  A.  Bishop,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the  May  term, 
1898.    Reversed  and  remanded.    Opinion  filed  September  26, 1898. 

Botsford,  WayKe  &  Botsford,  attorneys  for  appellant. 

J.  F.  Snyder  and  N\  J .  Aldrich,  attorneys  for  appellee; 
Theodore  Worohester,  of  counsel. 

Mr.  Justice  Crabtbee  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  appellee 
against  appellant,  to  recover  damages  for  the  destruction  by 
fire  of  an  ice  house,  partly  standing  on  land  of  appellee 
adjoining  appellant's  railway,  the  other  portion  being  upon 
the  railroad  right  of  way. 

The  building  was  erected  about  1872  or  1873,  by  J.  P. 
Smith  &  Co.,  who  had  a  lease  from  the  then  owner  of  the 
land,  one  D.  K.  Town,  and  also  from  appellant. 

J.  P.  Smith  &  Co.  used  the  building  more  or  less,  for 
storing  ice,  until  about  the  commencement  of  the  year  1890, 
when,  owing  to  its  dilapidated  condition,  but  little  use  was 
made  of  it  thereafter.  D.  K.  Town  conveyed  the  land  to 
Cornelia  W.  Brown,  and  on  January  27, 1891,  she  conveyed  to 
appellee.  In  the  deed  from  Mrs.  Brown  to  appellee,  follow- 
ing the  warranty  clause,  was  the  following :  "  Except  as  to 
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the  building  lately  occupied  by  J.  P.  Smith  &  Company  as 
an  ice  house;  excepting  and  reserving  the  right  of  way  for 
the  two  above  mentioned  railways." 

The  building  was  some  two  hundred  and  fifty  feet  in 
length,  fifty  to  sixty  feet  in  width  and  twenty-eight  feet 
high.  At  the  time  of  its  destruction  by  fire  it  had  become 
old  and  dilapidated,  so  that  on  the  railroad  end  it  was 
shoved  up  by  some  twenty  or  thirty  props  to  support  it  and 
keep  it  from  falling  upon  the  railroad  track.  Appellant 
served  a  written  notice  on  appellee  in  June,  1894,  to  remove 
the  building  from  its  right  of  way,  on  the  ground  that  it  was 
a  dangerous  menace  to  the  safe  operating  of  its  railway,  and 
to  the  employes  and  passengers  upon  its  trains  of  cars. 

The  original  declaration  contained  two  counts.  The 
negligence  charged  in  the  first  count  was  in  allowing  grass, 
weeds  and  combustible  matter  to  be  and  remain  on  the 
right  of  way,  to  which  fire  from  engines  operated  by  appel- 
lant was  communicated  and  the  building  thereby  destroyed. 
The  second  count  charged  that  appellant  was  negligent  in 
allowing  sparks  and  brands  of  fire  to  escape  from  its  engines 
and  be  thrown  upon  the  ice  house  of  which  appellee  alleged 
he  was  then  the  owner,  which  set  fire  to  and  consumed  the 
same.  Appellant  filed  the  general  issue  and  the  cause  went  to 
trial  before  a  jury.  After  all  the  evidence  was  in  ajid  final 
arguments  made,  the  court,  against  the  objection  of  appel- 
lant, allowed  material  amendments  to  the  declaration. 
Appellant  thereupon  moved  for  a  continuance,  supporting 
the  motion  by  affidavit  showing  surprise  and  the  necessity 
of  other  witnesses  and  proofs  to  meet  the  new  case  made 
bv  the  amended  declaration. 

As  the  declaration  and  proofs  stood  before  the  amend- 
ment, no  verdict  for  the  plaintiff  could  have  been  permitted 
to  stand,  and  we  think  under  the  circumstances,  in  the  exer- 
cise of  a  sound  discretion,  the  court  should  have  granted  the 
continuance.  The  motion  was  denied,  however,  and  the 
cause  went  to  the  jury,  who  returned  a  verdict  in  favor  of 
appellee  for  $500.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  entered  by  appellant  and  overruled  by  the 
court,  and  appellant  brings  the  case  to  this  court  by  appeal. 
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We  think  the  court  in  overruling  the  motion  for  a  con- 
tinuance committed  error. 

Complaint  is  made  as  to  the  admission  of  so-called  expert 
testimony  as  to  the  value  of  the  building  destroyed.  The 
plaintiff  did  not  claim  to  own  any  portion  of  the  building 
which  stood  on  the  railroad  right  of  way,  even  if  it  be  con- 
ceded he  owned  that  part  which  stood  on  his  own  land, 
which  is  disputed  by  appellant.  It  is  clear,  therefore,  he 
could  not  recover  for  the  loss  of  the  building  as  a  whole, 
and  he  only  insisted  upon  a  right  to  recover  for  the  value 
of  that  portion  he  claimed  to  own.  Yet  the  witnesses  were 
allowed  to  make  and  testify  to  their  estimates  on  the  cost 
of  new  lumber,  and  also  to  include  in  their  estimates  the 
cost  of  labor  in  construction.  This  was  error.  The  proofs 
show  the  building  was  old  and  dilapidated,  having  stood  for 
an  ice  house  for  some  twenty-two  years,  that  it  was  in  a 
tumbling  down  condition,  and  a  preponderance  of  the  com- 
petent evidence  is  that  it  was  worth  no  more  than  it  would 
cost  to  take  it  down.  Evidence  as  to  the  cost  of  new 
material,  and  the  cost  of  construction,  based  upon  the  esti- 
mates of  witnesses,  some  of  whom  did  not  know  the  build- 
ing, could  not  fail  to  be  highly  injurious  to  appellant  and 
was  certainly  calculated  to  mislead  the  jury  and  enhance  the 
damages.    We  think  it  was  error  to  admit  this  evidence. 

There  was  no  proof  as  to  the  relative  value  of  that  por- 
tion of  the  building  claimed  to  be  owned  by  appellee,  as 
compared  with  that  owned  by  J.  P.  Smith  &  Co.  All  the 
evidence  in  the  record  as  to  value  was  confined  to  the  build- 
ing as  a  whole,  and  hence  there  was  no  definite  evidence 
.upon  which  the  jury  could  estimate  the  value  of  the  portion 
owned  by  appellee. 

If  the  record  were  otherwise  free  from  error  we  would  not 
reverse  on  account  of  any  fault  which  is  found  with  the 
instructions,  but  for  the  reasons  given  the  judgment  will 
be  reversed  and  the  cause  remanded. 
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John  West  et  al.  t.  Elizabeth  E.  Marquart  et  al. 

1.  Decrees — Must  be  Supported  by  the  Evidence. — A  decree  unsup- 
ported by  the  evidence  will  be  reversed. 

Bill  of  Foreclosure.— Trial  in  the  Circuit  Court  of  Jo  <Daviess 
County;  the  Hon.  James  Shaw,  Judge,  presiding.  Hearing  and  bill  dis- 
missed for  want  of  equity.  Appeal  by  complainants.  Heard  in  this 
court  at  the  May  term,  1896.  '  Reversed  and  remanded.  Opinion  tiled 
September  26,  1898. 

D.  &  T.  J.  and  J.  M.  Sheean,  attorneys  for  appellants. 
William  Spensley,  attorney  for  appellees. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

In  its  inception  this  was  a  bill  in  equity  filed  by  the  appel- 
lees to  foreclose  a  mortgage  given  March  28, 1 893,  to  Malachi 
Maynard  to  secure  $3,000,  evidenced  by  three  promissory 
notes  of  $1,000  each,  payable  in  three,  four  and  five  years 
after  date  with  seven  per  cent  interest;  notes  and  mortgage 
executed  by  Robert  Irvine  and  wife.  Maynard  borrowed 
$1,900  of  Elizabeth  Marquart,  and  pledged  the  notes  and  mort- 
gage to  her  to  secure  the  same.  Afterward  Maynard  made 
an  assignment  of  all  his  property.  The  appellants  and  other* 
were  made  parties  defendant  to  the  bill  of  foreclosure, 
tinder  the  claim  and  ayerment  that  they  had  some  interest 
in  the  mortgaged  premises;  but  whatever  it  might  be,  it 
was  subject  to  the  claim  of  appellees.  Appellants  answered 
the  bill,  and  also  filed  a  cross-bill,  which  set  forth  that  June 
7, 1877,  Robert  Irvine  was  indebted  to  John  West  and  M.  S. 
Andress  in  the  sum  of  $3,000,  for  which  he  gave  his  promis- 
sory notes  of  that  date,  three  for  $1 ,000  each,  due  in  one,  two 
and  three  years;  and  to  secure  the  same,  he  and  his  wife  exe- 
cuted a  trust  deed  to  Samuel  Irvine, as  trustee,  upon  the  prem- 
ises described  in  the  original  bill,  which  was  duly  recorded; 
that  the  $3,000  and  interest  from  June  7,  1882,  is  unpaid; 
that  Irvine  has  repeatedly  promised  in  writing  to  pay  the 
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same.  Appellees  answered  the  cross-bill,  denying  the 
validity  of  the  note  and  mortgage  by  Irvine  to  secure  West 
and  Andress,  on  the  ground,  as  alleged,  the  consideration 
of  the  note  was  for  gambling  contracts,  or  option  deals  in 
grain,  and  claiming  for  that  reason  the  same  was  void. 
Also  the  statute  of  limitations  was  interposed  as  a  bar.  On 
the  hearing  the  court  decreed  as  prayed  in  the  original  bill, 
found  the  mortgage  described  in  the  cross-bill  to  be  void 
and  dismissed  the  latter  for  the  want  of  equity.  To  reverse 
this  decree  the  appellants  prosecute  this  appeal,  the  prin- 
cipal error  insisted  on  being  that  the  decree  is  unsupported 
by  the  evidence. 

It  appears  from  the  evidence  that  at  the  time  the  mort- 
gage to  Maynard  was  executed,  he  had  actual  notice 
in  addition  to  the  record  of  the  mortgage  to  West  and 
Andress;  and  although  disputed  by  him,  Irvine  testified  he 
told  Maynard  it  was  a  just  claim  and  would  not  be  con- 
tested. He  also  testified  the  money  due  to  West  and 
Andress  represented  a  just  claim;  and  that  he  had  within 
ten  years  promised  in  writing  to  pay  the  same;  that  the 
consideration  of  the  notes  secured  by  the  West  and  Andress 
mortgage  was  $1,000  in  cash  received  from  them,  and  the 
balance  to  cjose  an  open  account,  which  consisted  of 
advances  they  had  made  on  grain  for  him,  money  he  had 
drawn  and  losses  upon  deals  made  for  him,  and  for  grain 
shipped;  no  charge  in  the  accounts  for  " puts  and  calls," 
and  no  deal  in  which  there  was  not  the  privilege  to  deliver 
the  grain.  He  is  corroborated  in  these  statements  by  West. 
There  is  no  evidence  to  prove  that  any  part  of  the  amount 
secured  by  the  notes  and  mortgage  was  for  gambling 
transactions.  It  might  be* imagined  or  suspected,  but  it 
was  not  proved.  Irvine  does  not  plead  the  statute  of  lim- 
itations, and  if  appellees  haye  the  right  to  do  so  such  plea 
is  overcome  by  the  evidence,  in  view  of  the  undisputed  tes- 
timony that  Irvine  had  agreed  several  times,  in  writing, 
within  ten  years,  to  pay  the  notes.  We  are  of  the  opinion 
the  decree  of  the  Circuit  Court  is  unsupported  by  the  evi- 
dence in  the  case,  and  it  will  be  reversed  and  the  cause 
remanded. 
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Julia  Bourdereaux  t.  William  Walker. 

1.  Landlord  and  Tenant— Surrender— Intention  of  the  Parties.— 
In  order  to  effectuate,  a  Talid  surrender  of  a  lease  by  the  lessee,  there 
must  be  an  acceptance  by  the  lessor  and  an  intention  of  both  parties 
that  it  should  have  the  effect  of  doing  away  with  the  existing  contract. 

• 

Covenant.— Trial  in  the  Circuit  Court  of  Peoria  County;  the  Hon. 
Thomas  M.  Shaw*  Judge,  presiding.  Verdict  and  judgment  for  defend- 
ant. Appeal  by  plaintiff.  Heard  in  this  court  at  the  May  term,  1898. 
Reversed  and  remanded.    Opinion  filed  September  26, 1898. 

Hammond  &  Wybth,  attorneys  for  appellant. 

Where  a  lessee  vacates  or  abandons  premises,  it  is  the  duty 
of  the  lessor  to  -take  possession  and  re-rent  the  premises, 
and  to  diminish,  as  far  as  possible,  the  resulting  damages  on 
the  failure  of  the  tenant.  And  this  is  true,  whether  or  not 
the  lease  itself  contains  any  clause  empowering  the  lessor 
so  to  take  possession  in  the  event  of  the  lessee's  deserting 
the  premises  and  defaulting  in  rent.  Humiston,  etc.,  Co.  v. 
Wheeler,  70  111.  App.  349;  Joslin  v.  McLean,  99  Mich.  480; 
Breuckmann  v.  Twibill,  89  Pa.  St.  58;  Pier  v.  Carr,  69  Pa. 
St.  326. 

Payment  by  others  than  lessee  is  payment  only. 

There  was  a  mere  oral  direction  to  pay  rent.  Such 
direction  and  the  payment  of  any  number  of  installments, 
short  of  all,  is  only  a  defense  as  payment  to  extent  made. 
An  assignment  is  to  be  distinguished  from  a  surrender,  and 
the  original  lessee  is  not  released  from  his  covenant.  Bliss 
v.  Gardner,  2  111.  App.  422;  Sexton  v.  Chicago  Storage  Co., 
129  111.  318;  Barnes  v.  Northern  Trust  Co.,  169  Hi.  112. 

A  surrender  can  not  be  made  by  one  party  alone.  Stobie 
v.  Dills,  62  111.  432. 

Where  a  lease  under  seal  is  in  force  and  lessee  allows 
another  party  to  go  in  and  take  possession  of  the  premises,  a 
statement  by  the  latter  to  the  lessor  that  he  would  pay  for 
the  time  there,  is  not  a  binding  agreement  and  in  no  way 
varies  or  does  away  with  the  lease.  Leavitt  v.  Stern,  55  111. 
App.  416;  Alsohul'er  v.  Schiff,  164  111.  298. 
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If  no  express  agreement,  surrender  will  arise  only  on 
matters  in  the  nature  of  estoppel.  Barnes  v.  Northern 
Trust  Co.,  169  111.  112. 

Surrender  of  lease  under  seal,  by  acts  of  parties  or  any- 
thing short  of  a  writing  upder  seal,  rests  on  estoppel 
Dills  v.  Stobie,  81  111.  202. 

A  parol  agreement  to  surrender  a  sealed  lease  must  be 
executed  to  be  binding.    Alschuler  v.  Schiff,  164  111.  298. 

Arthur  Keithley,  attorney  for  appellee. 

Where,  before  the  expiration  of  the  term,  the  landlord, 
with  the  consent  of  the  lessee,  makes  a '  new  lease  to  a  new 
person,  who  enters  into  possession  and  pays  rent  to  the 
landlord,  this  will  terminate  the  first  lease,  and  from  that 
time  will  bar  a  recovery  of  rent  from  the  first  lessee. 
Stobie  v.  Dills,  62  111.  432. 

An  agreement  to  release  the  original  lessee  and  accept 
another  tenant  in  his  stead  need  not  necessarily  be 
express,  but  may  be  inferred  from  the  conduct  of  the  par- 
ties.    Fry  v.  Patridge,  73  111.  61. 

Although  premises  may  have  been  originally  leased  to 
one  party,  yet  if  another  occupies  half  of  them,  and  the 
lessor  makes  out  and  collects  one-half  of  the  rent  of  such 
other  for  a  number  of  times,  this  will  be  a  recognition  of  a 
separate  tenancy.  The  question  of  a  release  of  the  original 
tenant  and  acceptance  of  another  for  a  distinct  part  of  the 
premises  is  one  of  fact.     Fry  v.  Patridge,  73  111.  51. 

Where  it  is  mutually  agreed  between  parties  that  a  lease 
shall  be  surrendered,  and  a  new  one  is  thereupon  made  with 
another  party,  and  the  landlord  accepts  the  new  party  as 
his  tenant,  this  will  estop  the  landlord  from  afterward 
denying  the  surrender  of  the  first  lease,  notwithstanding  it 
was  in  writing  and  under  seal,  and  the  agreement  to  sur- 
render was  verbal.    Dills  v.  Stobie,  81  111.  202. 

Where,  by  oral  agreement  between  a  landlord,  his  lessee 
and  a  third  party,  a  new  term  is  created  in  such  party,  who 
enters  into  possession  and  pays  rent,  which  is  accepted, 
under  such  substituted  tenancy  this  will  constitute  a  surren- 
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der  of  the  lease  by  act  and  operation  of  law.    Wallace  v. 
Kennelly,  47  N.  J.  Law,  242. 

One  mode  of  creating  a  surrender,  and  perhaps  the  most 
common  one,  is  the  acceptance  by  the  landlord  of  a  third 
party  as  his  tenant.    Levering  v.  Langley,  8  Minn.  107. 

Mr.  Justice  Weight  delivered  the  opinion  of  the  court. 

This  was  an  action  of  covenant  by  appellant  against 
appellee  for  failure  to  pay  rent  and  surrender  the  premises 
in  as  good  condition  as  when  received,  in  compliance  with 
the  provisions  of  the  lease  made  by  appellee  and  his-son, 
dated  June  1,  1892,  for  the  term  of  five  years  from  date,  at 
a  rental  of  $3,000,  payable  in  monthly  installments  of  $50 
each.  The  son  having  died,  this  suit  was  brought  against 
appellee  to  recover  for  the  last  seven  months  of  the  term, 
and  for  $5.60  damages  to  the  premises.  It  was  admitted  on 
the  trial  the  rent  and  damages  above  mentioned  were 
unpaid.  A  trial  by  jury  resulted  in  a  verdict  and  judgment 
against  appellant  from  which  he  prosecutes  this  appeal,  and 
for  reversal  of  such  judgment  insists  the  verdict  is  against 
the  evidence  and  the  court  gave  improper  instructions  to  the 
jury. 

It  appears  from  the  evidence  that  after  the  execution  of 
the  lease  it  was  assigned  to  Lydia  Bradley  by  appellant  as 
further  security  upon  a  mortgage  held  by  the  former  upon 
the  leased  premises,  and  thereafter  it  remained  in  the  hands 
of  Mrs.  Bradley's  agent,  who  attended  to  the  collection  of 
the  rents,  and  appellee  was  directed  to  pay  the  rent  to  him. 
Appellee  and  son  regularly  thereafter  paid  the  rent  to  the 
agent  of  Mrs.  Bradley  until  November  28, 1893,  when  he 
retired  from  business,  being  succeeded  by  another  son  and 
William  Wookey,  who  occupied  the  premises  and  paid  rent 
to  Mrs.  Bradley's  agent  until  February  10,  1896,  when  they 
made  a  voluntary  assignment  for  the  benefit  of  creditors, 
after  which  the  assignee  remained  in  the  premises,  and  paid 
the  rent  to  the  same  agent  until  August  10,  1896.  At  the 
latter  date  the  property  was  sold  to  Augerson  &  Bohman 
by  Wookey,  or  the  assignee,  who,  by  the  consent  of  the  same 
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agent,  occupied  the  premises  and  paid  the  rent  for  two 
months,  after  which  the  premises  were  vacant,  although 
they  had  been  advertised  for  rent  by  the  agent  of  Mrs. 
Bradley. 

The  appellee  insists  that  after  he  quit,. the  acceptance  of 
other  tenants  and  the  receipt  of  rent  from  their  bands  by 
Mrs.  Bradley,  operated  as  a  surrender  of  the  former  lease. 
Upon  this  theory  of  the  defense,  at  the  request  of  the  appel- 
lee, the  court  gave  to  the  jury  the  following  instruction : 
*'  If  the  jury  believe  from  the  evidence  that  after  the 
defendants  went  into  possession  of  the  premises  described 
in  the  lease  in  suit,  the  plaintiff,  either  in  person  or  by 
her  agent,  made  a  new  lease  to  said  premises,  either  in  writ- 
ing or  verbally,  to  another  person,  and  that  thereupon  such 
other  person  went  into  possession  of  said  premises,  and  paid 
the  plaintiff  rent  therefor,  then  this  will  amount  to  a  sur- 
render by  the  defendant  and  an  acceptance  by  the  landlord 
of  said  premises,  and  in  such  case  your  verdict  should  be  for 
the  defendants,  provided  you  believe  from  the  evidence  that 
the  defendants  at  the  time  thereof  consented  to  and  acqui- 
esced in  such  acts  by  the  plaintiff."  This  instruction,  in  our 
opinion,  can  not  be  maintained.  If  the  jury  believed  the 
evidence  proved  the  facts  recited  in  the  instruction,  which 
they  probably  did,  we  do  not  think  such  facts  would  consti- 
tute a  surrender  by  the  appellee  and  an  acceptance  by  the 
appellant,  without  proof,  also,  of  an  intention  of  both  par- 
ties that  such  actions  should  have  the  effect  of  doing  away 
with  the  existing  contract.  It  is  true  such  intention  of  the 
parties  might  be  inferred  from  facts  and  circumstances 
proved  at  the  trial,  direct  evidence  not  being  indispensable, 
but  the  instruction  entirely  ignores  the  question.  Besides 
there  appears  to  be  no  evidence  that  Walker  himself  had 
any  intentions  concerning  the  subject  of  his  contract,  for  he 
gave  it  no  attention  whatever  and  was  appe^rently  uncon- 
cerned regarding  it. 

For  the  error  indicated  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 
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Philip  Schlachter  v.  George  Wachter. 

1.  Cattle — What  is  a  Running  at  Large. — When  cattle  escape  from 
an  agister's  field,  it  is  the  duty  of  the  agister  to  find  and  reclaim  them, 
and  if  guilty  of  negligence  in  failing  to  use  proper  vigilance  and  care 
over  them,  in  legal  effect,  he  suffers  them  to  run  at  large. 

3.  Poundmastkr— Right  to  Hold  Impounded  Cattle  for  Fees.— A 
poundmaster  may  legally  refuse  to  surrender  impounded  cattle  until  his 
fees  are  paid. 

3.  Construction  op  Statutes— Impounding  Animals  Running  at 
Large. — The  statute  (Hurd's  Statutes,  1896  801),  authorizing  a  house- 
holder of  the  county  to  take  up  estrays  upon  or  about  his  farm  or  resi- 
dence and  prescribing  the  method  of  procedure,  does  not  apply  to  pound 
masters  impounding  cattle,  under  the  act  in  relation  to  domestic  ani- 
mals running  at  large  (Hurd's  Statutes  1898,  147),  or  to  section  8  of 
article  4,  of  the  law  in  relation  to  township  organizations  (Hurd's 
Statutes,  1898,  1597). 

Replevin*-— Trial  in  the  Circuit  Court  of  La  Salle  County;  the  Hon. 
Charles  Blanchard,  Judge,  presiding;  finding  and  judgment  for 
plaintiff;  appeal  by  defendant  Heard  in  this  court  at  the  May  term, 
1898.    Affirmed.    Opinion  filed  September  26,  1898. 

Alonzo  W.  Allen,  attorney  for  appellant. 
Reeves  &  Boys,  attorneys  for  appellee. 

Mb.  Justice  Wright  delivered  the  opinion  of  the  court. 

Appellant  instituted  a  suit  in  replevin  before  a  justice  of 
the  peace,  against  appellee,  for  four  head  of  cattle,  and  the 
case  was  appealed  to  the  Circuit  Court,  where,  a  jury  being 
waived,  a  trial  by  the  court  resulted  in  a  finding  and  judg- 
ment that  appellee  had  a  special  property  and  a  right  to  the 
possession  of  the  cattle  until  $48.80  was  paid  to  him,  and 
that  such  payment  be  made  within  twenty  days  or  the 
cattle  returned  to  appellee,  from  which  judgment  appellant 
prosecutes  this  appeal. 

The  cause  was  tried  in  the  Circuit  Court  upon  an  agreed 
statement  of  facts  in  substance  showing  that  appellee  was 
poundmaster  of  the  town  of  Otter  Creek,  La  Salle  county; 
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that  appellee  while  residing  in  Streator,  conducted  the  busi- 
ness of  agister  on  pasture  lands  four  and  one-half  miles 
from  his  residence;  the  cattle  in  question  escaped  from  the 
pasture  and  after  straying  about  ten  days,  were  taken  up 
by  a  resident  of  the  town  and  delivered  to  the  appeltee  as 
poundmaster,  who  impounded  them  and  posted  notices  of 
such  fact;  that  on  the  day  and  after  such  cattle  escaped  from 
the  pasture  and  two  days  thereafter,  appellant  visited  the 
pasture  and  did  not  see  or  find  the  cattle  in  the  pasture,  and 
was  informed  a  month  after  their  escape  from  the  pasture 
that  they  were  in  the  possession  of  appellee  as  poundmaster; 
this  was  the  first  knowledge  he  had  of  their  escape;  appel- 
lant then  demanded  possession  of  the  cattle  and  was  refused 
unless  he  would  first  pay  the  costs  and  charges  for  impound- 
ing the  same,  amounting  to  $48.80,  according  to  the  sched- 
ule of  charges  duly  fixed  at  a  town  meeting;  appellant 
tendered  $10,  which  being  declined  he  brought  this  suit; 
appellee  did  not  know  who  owned  or  was  entitled  to  the 
possession  of  the  cattle  until  appellant  demanded  them, 
nor  did  the  person  who  took  them  up,  and  delivered  them  to 
appellee. 

It  is  here  insisted  by  appellant  that  the  finding  and  judg- 
ment of  the  court  ate  erroneous  for  the  reason,  as  counsel 
contend,  appellant  did  not  permit  or  suffer  the  cattle  to  run 
at  large,  as  such  term  is  defined  by  the  Supreme  Court, 
where  it  said,  "  before  a  party  can  be  subject  to  the  penal- 
ties imposed  by  the  law  for  cattle  running  at  large,  he  must 
permit  or  suffer  his  stock  to  run  at  large."  Kinder  v.  Gil- 
lespie, 63  111.  88. 

We  are  of  the  opinion  that  in  the  exercise  of  due  care  by 
the  appellant  he  would  have  known,  on  the  day  the  cattle 
escaped,  that  they  were  then  running  at  large,  and  it  would 
then  have  been  his  duty  to  find  and  reclaim  them.  In  this 
respect  he  was  grossly  negligent,  and  being  so  guilty  of 
negligence  in  failing  to  use  proper  vigilance  and  care  over 
the  cattle  confided  to  his  keeping,  he  thereby,  in  legal  effect, 
suffered  and  permitted  them  to  run  at  large.  The  pound- 
master  was  therefore   justified  in  his  action,  and  before 
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appellant  would  be  entitled  to  the  possession  of  the  prop- 
erty he  was  legally  bound  to  pay  the  fees  and  costs  of  the 
poundmaster. 

It  is  also  contended vby  counsel  for  appellant  that  because 
appellee  did  not  deliver  a  notice  to  the  town  clerk,  as 
required  by  the  statute  in  regard  to  estrays,  that  therefore 
he  is  a  wrongdoer,  and  for  that  reason  can  not  rightfully 
claim  the  fees  of  a  poundmaster.  We  are  of  the  opinion, 
however,  the  statute  referred  to  has  no  application  to  the  case 
presented;  that  the  statute  merely  authorizes  a  householder 
of  the  county  to  take  up  estrays  upon,  or  about  his  farm  or 
place  of  residence,  and  prescribes  the  method  of  procedure 
for  such  householder,  making  no  reference  to  a  poundmaster, 
who  is  a  public  officer,  and  as  we  think,  is  governed  by 
the  act  in  relation  to  domestic  animals  running  at  large, 
approved  June  21,  1895,  and  section  3  of  article  4  of  the 
law  in  relation  to  township  organization.  The  statute  of 
June  21,  1895,  after  prohibiting  cattle  and  other  animals 
specified  in  the  act,  from  running  at  large,  proceeds  by  sec- 
tion 4  of  the  act  to  declare,  "  That  it  shall  be  the  duty  of 
the  poundmaster  to  enforce  the  provisions  of  the  act  in  his 
district,  and  for  any  failure  so  to  do,  he  shall  be' liable  for  a 
fine  of  not  less  than  $3  nor  more  than  $20."  Under  the 
admitted  facts  herein,  it  is  difficult  to  imagine  how  appellee 
could  have  done  less  than  he  did  and  still  have  discharged 
his  duty. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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James  S.  Allen  and  Robert  W.  Rutherford  v«  Rouse, 

Hazard  &  Co. 

1.  Contracts — Void  for  Want  of  Mutuality.— Where  a  contract 
imposes  no  obligation  on  one  of  the  parties  it  is  void  for  want  of  mutu- 
ality. 

Assumpsit,  on  a  contract.  Trial  in  the  Cirojiit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,' presiding.    Finding  and 


70  Appellate  Courts  op  Illinois. 

Vol.  78.J  Allen  v.  Rouse,  Hazard  &  Co. 

judgment  for  plaintiff  for  nominal  damages.  Appeal  by  plaintiff. 
Heard  in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed 
September  26,  1898. 

» 

Statement. 

James  S.  Allen  and  Robert  W.  Rutherford  brought  this 
action  against  Rouse,  Hazard  &  Co.,  to  recover  their  travel- 
ing expenses  on  a  trip  from  Peoria  to  California  and  return, 
to  which  recovery  they  claimed  to  be  entitled  because  of  a 
breach  by  defendants  of  a  contract  between  them.  The 
declaration  consisted  of  a  single  count,  based  upon  a  written 
contract  and  an  alleged  later  oral  contract  between  the  par- 
ties, a  breach  of  which  was  alleged.  Defendants  pleaded 
non-assumpsit.  A  jury  was  waived,  and  upon  a  trial  'there 
was  finding  and  judgment  for  plaintiffs  for  one  cent  dam- 
ages, from  which  judgment  in  their  favor  plaintiffs  appeal. 

Rouse,  Hazard  &  Co.  were  manufacturers  of  bicycles 
named  Overland  and  Sylph.  The  contract  consisted  in  a 
lengthy  written  proposition  by  Rouse,  Hazard  &  Co.  to 
plaintiffs,  dated  January  6,  1897,  and  a  written  acceptance 
thereof  by  plaintiffs.  The  contract  provided  Rouse,  Hazard 
&  Co.  were  to  furnish  plaintiffs  with  samples  of  their  bicy- 
cles, with  printed,  matter  and  instructions,  with  a  view  to 
plaintiffs  visiting  persons  engaged  in  that  trade  in  Califor- 
nia, Arizona,  New  Mexico,  Utah  and  Colorado,  during  a  trip 
of  plaintiffs  to  those  States,  and  taking  orders  and  getting 
agents  for  Rouse,  Hazard  &  Co.  in  various  towns.  It  also 
provided  Rouse,  Hazard  &  Co.  were  to  be  at  no  expense 
whatever,  and  that  plaintiffs,  as  their  sole  compensation, 
were  to  be  paid  a  certain  commission  on  the  net  amount 
Rouse,  Hazard  &  Co.  might  receive  for  each  wheel  sold  by 
them  or  sold  during  that  season  by  agencies  established  by 
them.  The  contract  did  not  say  where  nor  how  soon  the 
samples  were  to  be  delivered  to  plaintiffs.  Plaintiffs  proved 
that  before  the  contract  was  prepared  and  also  after  it  was 
signed,  there  was  talk  between  the  parties  to  the  effect  that 
the  samples  were  to  be  shipped  to  plaintiffs  at  Phoenix, 
Arizona,  the  low-priced  Overlands  immediately  and  the  high 
priced  Overland  and  the  Sylph  within  seven  days.    Plaint- 
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iffs  started  on  their  journey  January  7th,  and  on  that  day  or 
a  few  days  later,  a  trunk  containing  two  bicycles  was 
checked  to  Phoenix,  by  the  route  they  were  to  take,  as  their 
baggage,  and  an  order  was  given  to  the  baggage  agent 
showing  another  trunk  was  to  be  checked  on  January  12th. 
Plaintiffs  went  to  Indianapolis,  Chattanooga.  Birmingham 
New  Orleans  and  San  Antonio,  making  a  stop  at  each  place 
ranging  from  hours  to  days,  and  reached  Phoenix  on  the 
morning  of  Jannary  16th,  and  found  there  awaiting  them  the 
two  bicycles  first  shipped,  but  not  the  high  priced  Overland 
nor  the  Sylph.  They  stayed  there  till  the  evening  of  Jan- 
nary 20th,  but  made  no  attempt  to  sell  any  bicycles  or  to  do 
any  business  under  the  contract.  On  the  19th  they  tele- 
graphed to  Bouse,  Hazard  <fc  Co.,  "  Been  here  four  days;  has 
Sylph  been  shipped  ?  Answer."  The  Sylph  had  not  in  fact 
been  shipped,  but  the  message,  as  received  by  Rouse,  Hazard 
&  Co.  over  the  telephone,  was  misunderstood  and  was  an- 
swered by  wire  that  day,  "Wheel  shipped  on  12th."  On 
the  20th  plaintiffs  decided  to  do  nothing  with  the  bicycle 
contract  and  thereupon  wired  Rouse,  Hazard  &  Co.,  "  No 
Sylph  here.  Hold.  Can  not  wait.  Will  ship  Overland 
back."  They  then  started  again  upon  their  journey,  visited 
Red  lands,  Los  Angeles,  Riverside,  San  Francisco,  Salt  Lake 
City  and  Denver,  staying  from  one  to  four  days  in  each  of 
those  places,  and  from  .Denver  returning  direct  to  Peoria. 
They  then  sued  Rouse,  Hazard  &  Co.  for  their  railroad  fare 
and  hotel  and  other  expenses  during  the  entire  trip,  claim- 
ing they  had  excursion  rates  on  the  railroad,  and  that  their 
expenses  were  less  than  a  regular  trip  directly  from  Peoria 
to  Phoenix  and  return  would  have  cost  at  the  ordinary 
rates. 

James  A.  Cameron,  attorney  for  appellants. 

Stevens,  Hobton  &  Abbott,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 
First.     Plaintiffs  testified  they  had  had  such  a  trip  in  view 
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in  December  previous,  but  had  abandoned  that  purpose,  and 
made  this  trip  solely  in  reliance  upon  their  contract  with 
Kouse,  Hazard  &  Co.  The  written  proposition,  signed  by 
House,  Hazard  &  Co.,  apd  accepted  by  plaintiffs,  begins  by 
stating  that  Rouse,  Hazard  &  Co.  are  advised  plaintiffs  con- 
template a  trip  west,  taking  in  California,  Arizona,  New 
Mexico,  Utah  and  Colorado.  We  think  the  recitals  of  the 
contract  better  proof  on  that  subject  than  the  views  plaint- 
iffs now  entertain  as  to  what  their  purpose  then  was,  and 
therefore  we  are  of  opinion  they  made  this  trip  for  their 
own  pleasure. 

Second.  We  are  of  opinion  the  written  contract  means 
that  the  sample  wheels  were  to  be  furnished  at  Peoria, 
where  the  contract  was  made,  and  where  the  parties  then 
were.  If  so,  the  prior  conversations  were  merged  in  the 
writing  and  the  later  conversations  were  without  considera- 
tion. If  this  view  is  correct,  no  contract  is  shown  binding 
Rouse,  Hazard  &  Co.  to  ship  the  bicycles  to  Phoenix,  nor  to 
deliver  them  at  any  particular  date. 

Third.  But  if  Rouse,  Hazard  &  Co.  were  under  obliga- 
tions to  make  the  later  shipment  of  bicycles  within  seven 
days  from  the  date  of  the  contract,  and  to  send  them  to 
Phoenix,  and  were  therefore  guilty  of  a  technical  breach 
thereof,  still  plaintiffs  did  not  take  the  course  entitling  them 
to  substantial  damages.  They  had  .part  of  the  samples  and 
had  their  printed  matter  and  instructions.  They  should 
have  either  gone  to  work  with  such  material  as  they  had 
and  accomplished  whatever  they  could,  or  they  should  have 
waited  the  arrival  of  the  other  samples.  They  did  neither. 
Although  they  received  the  telegram  sent  on  the  19th, 
advising  them  the  Sylph  had  been  shipped  on  the  12th, 
which  they  did  not  know  was  a  mistake  but  must  have  sup- 
posed to  be  true,  yet  they  immediately,  on  the  20th,  wired 
Rouse,  Hazard  &  Co.  abandoning  the  contract.  We  are  of 
opinion  that  terminated  their  right  'to  recover  more  than 
nominal  damages. 

Fourth.  They  could  not  recover  their  expenses  on  this 
trip  under  this  contract,  which  expressly   provided  that 
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Rouse,  Hazard  &  Co.  were  to  be  at  no  expense.  We  are  not 
called  upon  to  determine  whether  they  could  have  recovered 
for  their  time  and  expenses  at  Phoenix  while  waiting  for 
the  other  bicycles,  for  they  decided  not  to  wait.  They  lost 
whatever  commissions  they  might  have  made.  But  no  one 
cail  know  that  they  would  have  made  sales  of  any  machines 
or  would  have  earned  any  commissions,  nor  if  they  sold  any, 
how  many  machines  they  would  have  sold,  nor  what  com- 
missions they  would  have  been  entitled  to  on  account 
thereof,  nor  how  great  their  expenses  would  have  been  in 
making  such  sales.  We  see  no  basis  in  the  evidence  for  the 
allowance  of  more  than  nominal  damages. 

Fifth.  It  raav  well  be  doubted  whether  this  contract  was 
enforcible.  There  was  no  agreement  by  plaintiffs  that  they 
would  work  at  this  business  any  particular  length  of  time 
or  give  any  particular  amount  of  labor  or  trouble  to  it. 
There  was  nothing  which  Kouse,  Hazard  &  Co.  could  enforce 
against  them  except  to  return  the  sample  bicycles.  It  rested 
wholly  with  plaintiffs  to  do  as  much  or  as  little  as  they 
pleased  under  the  contract.  Where  a  contract  inJposes  no 
obligation  on  one  of  the  parties  it  is  void  for  want  of  mutu- 
ality.   Vogel  v.  Pekoe,  157  111.  339. 

We  are  of  opinion  plaintiffs  have  no  reason  to  complain 
of  the  judgment,  and  it  will  therefore  be  affirmed. 
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Illinois  Steel  Co.  v.  Henry  Bauman.    ' 

1.  Master  and  Servant — Risks  of  the  Employment. — The  rule  of 
law  that  the  servant  assumes  the  usual  and  ordinary  risks  of  his  em- 
ployment is  so  well  established  and  elementary  that  no  discussion  or 
citation  of  authorities  need  be  had. 

2.  Same—  What  Are  Not  Ordinary  Risks.—  Explosions  of  slag  when 
put  into  a  mould  in  a  smelting  furnace  are  not  one  of  the  ordinary  inci- 
dents of  the  work  of  a  moulder. 

8.  Fellow-Servants — Injuries  by,  etc—Where  one  servant  is  in- 
jured by  the  negligence  of  another  servant,  where  they  are  directly 
co  operating  with  each  other  in  a  particular  business  in  the  same  line  of 
employment,  or  their  duties  are  such  as  to  bring  them  into  habitual 
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association,  so  that  they  may  exercise  a  mutual  influence  upon  each 
other  promotive  of  proper  caution,  and  the  master  is  guilty  of  no  negli- 
gence in  employing  the  servant  causing  the  injury,  he  is  not  liable; 

4.  Sams—  Who  Are— Questions  of  Fact— Whether  two  servants  of  a 
common  master,  directly  co-operating  with  each  other  in  a  particular 
business  in  the  same  line  of  employment,  or  whether  their  duties  are 
such  as  to  bring  them  into  habitual  association,  so  that  they  exercise  a 
mutual  influence  upon  each  other  promotive  of  proper  caution,  are 
questions  of  fact  to  be  determined  by  the  evidence. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Will  County;  the  Hon.  John  Small,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  September  26, 
1898.    Mr.  Justice  Crabtree  dissenting. 

Garnsey  &  Knox  and  Wm.  Duff  Haynie,  attorneys  for 
appellant;  £.  H  Gaby,  of  counsel. 

John  W.  D'Arcy,  attorney  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant for  personal  injuries  sustained  by  him  while  in  the 
service  of  the  latter,  in  consequence  of  the  alleged  negli- 
gence of  appellant  fpr  a  failure  to  inform  appellee  of  the 
dangerous  work  in  which  he  was  engaged,  and  the  alleged 
negligence  of  another  servant  of  appellant.  The  trial  was 
by  jury,  and  resulted  in  a  verdict  and  judgment  against 
appellant  for  $7,000,  to  reverse  which  this  appeal  is  prose- 
cuted. The  principal  errors  assigned  and  argued  are  that 
the  court  refused  to  direct  a  verdict  for  appellant  at  its 
request;  that  the  verdict  is  against  the  weight  of  the  evi- 
dence, and  the  damages  are  excessive. 

It  is  insisted  by  counsel  for  appellant  that  (1)  the  injury 
to  appellee  was  the  result  of  the  usual  and  ordinary  risks 
incident  to  his  employment,  which  he  assumed  when  he 
entered  the  service  of  appellant,  and  (2)  that  his  injuries 
resulted  from  the  negligence  of  James  Bartley,  who,  it  is 
contended,  was  a  fellow-servant  of  appellee.  Both  of  these 
points  raise  questions  of  fact,  a  proper  decision  of  which, 
we  think,  will  dispose  of  the  case. 
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Appellant  has  extensive  works  at  Joliet,  where  it  manu- 
factures steel  from  iron  ore.  The  ore  is  first  melted  in  a 
converter,  in  which  the  process  of  turning  to  steel  takes 
place,  after  which  the  charge,  usually  about  ten  tons  of 
molten  metal,  is  turned  into  a  ladle,  and  from  it  the  metal 
is  drawn  from  the  bottom  into  iron  moulds,  thus  forming 
steel  billets  or  ingots;  and  these  moulds,  after  being  capped, 
are  placed  upon  small  cars  and  sent  to  the  billet  mill.  The 
part  of  the  work  in  which  James  Bartley  was  engaged  at 
the  time  of  the  accident  to  appellee  was  to  pour  the  metal 
from  the  ladle  into  the  moulds.  It  is  in  evidence,  without 
dispute,  that  in  the  melting  process,  the  slag  being  lighter 
than  the  pure  metal,  arises  to  the  top  of  the  ladle,  and  that 
one  charge  will  generally  fill  six  moulds  with  substantially 
pure  metal.  If  more  than  half  an  inch  of  slag  is  permitted 
to  enter  the  mould,  explosion  is  liable  to  oc6ur  when  it  is 
chilled  preparatory  to  uncapping.  At  the  time  of  the  acci- 
dent to  appellee  it  was  his  part  of  the  work  to  intercept  the 
moulds  on  the  way  from  the  converter  to  the  billet  mills, 
and  prepare  the  ingots  for  stripping.  This  was  done  by 
chilling  the  moulds  with  water  from  a  hose  and  removing 
the  caps.  On  May  6, 1895,  Bartley  and  appellee  were  work- 
ing in  their  respective  capacities  above  indicated.  In  filling . 
a  charge  from  the  ladle  to  the  moulds  there  was  not  enough 
metal  to  fill  the  last  mould,  and  a  foot  of  slag  was  run  to 
fill  the  top,  to  prevent,  as  Bartley  testified,  the  metal  from 
boiling  over.  The  mould  was  capped  in  this  Condition  and 
sent  upon  the  car  with  others  to  the  billet  mill;  and  being 
intercepted  by  appellee  at  the  usual  place  for  that  purpose, 
and  without  notice  to  him  of  the  dangerous  quantity  of 
slag  in  the  last  mould,  he  proceeded  to  chill  and  uncap  them. 
The  last  mould  exploded  with  great  violence,  inflicting 
serious  and  permanent  injuries  upon  appellee.  Molten  slag 
and  metal  was  showered  upon  him,  producing  deep  and 
lasting  burns.  It  appears  from  the  evidence  that  appellee 
had  been  employed  to  do  this  work  at  a  former  time,  and  it 
is  reasonable  to  suppose  was  cognizant  of  the  danger  of 
explosion  from  the  ordinary  quantity  of  slag  that  usually 
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entered  into  all  the  moulds,  and  knew  also,  as  was  the  fact, 
that  explosions  sometimes  occurred  from  such  causes.  The 
evidence  indicates  other  slight  explosions,  but  none  so  vio- 
lent or  destructive  as  the  one  in  which  appellee  received  his 
injuries.  We  believe  the  foregoing  is  a  fair  statement  of 
the  facts  necessary  to  an  understanding  of  the  points  to  be 
decided. 

The  rule  of  the  law  that  the  servant  assumes  the  usual 
and  ordinary  risks  of  his  employment  is  so  well  established 
and  elementary  that  no  discussion  or  citation  of  authorities 
need  be  entered  upon.  That  appellee  assumed  the  risk  of 
explosions  that  would  ordinarily  occur,  such  as  were  liable 
to  happen  from  the  unavoidable  escape  from  the  ladle 
to  the  moulds  of  small  quantities  of  slag,  can  not  well 
be  controverted.  This,  however,  is  not  the  question  here 
presented.  It  is  indisputable  from  the  evidence  of  Bartley, 
the  pourer,  that  the  quantity  of  slag  put  into  the  mould,  the 
explosion  of  which  injured  appellee,  was  not  one  of  the 
ordinary  incidents  of  the  work,  but  the  slag,  for  want  of 
metal,  was  intentionally  run  into  the  mould  to  fill  it.  •  This 
was  known  by  Bartley  to  be  dangerous.  Appellee  had  no 
actual  notice  of  the  extra  hazardous  condition  of  the  mould, 
and  as  has  been  seen,  he  only  assumed  the  ordinary  risks 
incident  to  his  employment;  nor  would  ordinary  care  on  his 
part  have  revealed  the  high  explosive  quality  of  the  mould. 
Unless,  therefore,  Bartley  was  a  fellow-servant  of  appellee, 
it  will  be  difficult  for  appellant  to  avoid  liability  for  the 
injuries  to  appellee.  The  rule  in  this  State  is  that  where 
one  servant  is  injured  by  the'  negligence  of  another  servant 
where  they  are  directly  co-operating  with  each  other  in  a 
particular  business  in  the  same  line  of  employment,  or  their 
duties  are  such  as  to  bring  them  into  habitual  association, 
so  that  they  may  exercise  a  mutual  influence  upon  each 
other  promotive  of  proper  caution,  and  the  master  is  guilty 
of  no  negligence  in  employing  the  servant  causing  the 
injury,  the  master  is  not  liable.  I.  C.  R.  R.  Co.  v.  Swisher, 
74  III.  App.  167  and  cases  cited. 

Whether  Bartley  and  appellee  were  directly  co-operating 
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with  each  other  in  a  particular  business  in  the  same  line  of 
employment,  or  whether  their  duties  were  such  as  to  bring 
them  into  habitual  association,  so  that  they  might  exercise 
a  mutual  influence  upon  each  other  promotive  of  proper 
caution,  are  questions  of  fact  to  be  determined  by  the  evi- 
dence. The  jury  and  the  trial  judge  have  determined  these 
questions  against  the  appellant;  and  while  this  determina- 
tion is  not  conclusive  in  this  court,  still  under  a  long  line  of 
decisions,  the  verdict,  together  with  the  approval  of  the  trial 
court,  is  entitled  to  great  weight,  and  such  finding  will  not 
be  disturbed  unless  it  appears  to  be  against  the  clear  weight 
of  the  evidence.  We  have  examined  the  evidence  and  feel 
satisfied  the  verdict  is  right  as  regards  these  questions. 

Hartley  was  employed  by  appellant  to  assist  in  the  process 
of  manufacturing  steel,  and  when  he  had  delivered  the  prod- 
uct in  the  moulds  in  the  form  of  billets  or  ingots,  the  line 
of  his  employment  ended  and  his  duties  ceased.  He  was 
paid  for  his  service  on  the  basis  of  tonnage,  and  not  of  time 
employed.  It  does  not  appear  that  Bartley  had  any  rela- 
tion to  or  association  with  any  other  person  or  employe 
after  he  had  poured  the  metal  into  the  moulds;  certainly 
none  with  appellee,  who  was  not  within  sight,  with  one  or 
two  walls  of  masonry  between  them.  Appellee  was  em- 
ployed to  assist  in  the  delivery  of  the  finished  steel  product 
stripped  for  use  at  the  billet  mill.  It  is  thus  plain,  it  seems 
to  us,  that  Bartley  and  appellee  were  not  directly  co-operat- 
ing with  each  other  in  a  particular  business,  nor  in  the  same 
line  of  employment,  nor  were  their  duties  such  as  to  bring 
them  into  habitual  association,  nor  did  they  exercise  a  mu- 
tual influence  upon  each  other  promotive  of  proper  caution, 
and  were  not  therefore  fellow-servants  within  the  legal 
definition  of  that  term. 

We  think  the  court  did  not  err  in  refusing  the  instruction 
to  the  jury  to  find  the  issues  for  the  appellant  nor  is  the 
verdict  against  the  weight  of  the  evidence.  In  view  of  the 
serious  and  permanent  injuries  to  appellee  we  do  not 
believe  the  damages  are  excessive. 

It  has  also  been  assigned  for  error  that  the  instruction 
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given  by  the  court,  at  the  request  of  appellee,  as  to  fellow- 
servants,  is  erroneous  and  misleading.  This  assignment  of 
error  has  not  been  referred  to,  nor  argued  in  the  brief  of 
counsel  for  appellant,  and  must  therefore  be  considered  as 
abandoned. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Ckabtbee,  J.,  dissenting.  t 
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i80s  sie,  Alba  M.  Jones  et  al.  t.  Tunis  Young  et  al. 

1.  Mechanic's  Lien— Application  of  the  Law  of  1896  to  Contracts 
Previously  Entered  Into. — The  mechanic's  lien  law  of  1895,  (Hurd's 
Statutes,  1898,  1034,)  does  not  apply  to  nor  affect  contracts  entered  into 
before  the  law  went  into  effect  (June  26,  1895). 

2.  Same— Act  of  1895  Does  Not  Impair  the  Obligation  of  Contracts. 
—The  act  to  revise  the  law  in  relation  to  mechanic's  liens,  approved 
and  in  force  June  26, 1895,  does  not  impair  the  obligations  of  or  apply 
to  contracts  entered  into  before  the  act  went  into  effect. 

Bill  of  Interpleader. — Appeal  from  the  Circuit  Court  of  Iroquois 
County;  the  Hon.  John  Small,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1898.  Reversed  and  remanded.  Opinion  filed  Septem- 
ber 26,  1898. 

• 

F.  L.  Hooper,  W.  F.  Pierson  and  A.  Goodyear,  attorneys 
for  appellants. 

Wilbkr,  Eld  ridge  &  Alden,  Isaac  Miller  Hamilton, 
Peyson  &  Kessler,  attorneys  for  appellees. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  a  bill  of  interpleader,  filed  by  B.  F.  Price, 
county  clerk  of  Iroquois  county,  praying  the  direction  of 
the  court  in  the  matter  of  issuing  orders  upon  the  county 
treasurer  for  $2,200  due  E.  P.  Lane  for  building  a  bridge, 
under  a  contract  entered  into  by  said  Lane  with  the  county 
of  Iroquois  and  the  commissioners  of  highways  of  the  town 
of  Stockland.  The  bridge  in  question  was  known  as  the 
Sugar  Creek  Chapel  Bridge,  and  the  contract  for  the  erec- 
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tion  of  the  same  was  dated  February  26, 1895,  and  provided 
that  the  county  and  the  commissioners  of  highways  should 
each  pay  the  sum  of  (2,200  for  the  construction  of  the 
bridge,  the  entire  contract  price  being  $4,400. 

Work  on  the  bridge  was  commenced  by  Lane  about  May 
1,  1895. 

On  March  11,  1895,  Lane  gave  an  order  to  Young  & 
Hamilton  for  the  sum  of  $1,100,  drawn  upon  the  fund  to 
become  due  him  from  the  county  of  Iroquois  upon  the  con- 
tract, and  he  also  gave  a  similar  order  for  a  like  amount  to 
the  Columbian  Exposition  Salvage  Company.  These  orders 
were  presented  to  the  county  clerk  who  made  an  indorse- 
ment thereon  as  follows:  "  Will  issue  order  as  above  indi- 
cated."   "  B.  F.  Price,  County  Clerk." 

If  paid,  the  sum  of  these  orders  would  exhaust  the  entire 
amount  which  would  become  due  to  Lane  from  the  county 
for  building  the  bridge. 

Subsequently  to  July  1,  1895,  appellants  furnished  labor 
and  materials  which  went  into  the  construction  of  the 
bridge,  and  filed  with  the  county  clerk  proper  notices  under 
the  provisions  of  section  24  of  the  lien  law  of  1895,  to 
obtain  a  lien  upon  the  funds  to  become  due  the  contractor 
for  the  erection  of  the  bridge.  Appellees  insisted  that  the 
money  due  should  be  paid  to  them  upon  the  orders  above 
mentioned,  while  appellants  contended  for  a  lien  thereon 
under  the  statute.  The  clerk  being  in  the  position  of  a 
mere  stakeholder,  and  standing  indifferently  between  the 
parties,  filed  this  bill  to  compel  the  contestants  to  settle 
their  rights  between  themselves.  The  court  upon  a  hearing 
of  that  questien,  found  the  bill  of  interpleader  properly 
filed,  and  decreed  that  appellants  and  appellees  should  inter- 
plead, answer  the  bill  and  thereafter  litigate  the  questions 
at  issue  between  themselves.  Answers  were  accordingly 
filed,  evidence  wa&  taken  and  the  cause  heard  by  the  court, 
which  entered  a  decree  against  appellants,  the  claimants  for 
a  lien  under  the  statute.  As  we  understand  it,  the  ground 
of  the  court's  decision  was,  that  the  lien  law  of  1895  did  not 
apply  to,  nor  affect,  contracts  entered  into  before  the  law 
went  into  effect.     We  think  the  determination  of  this  ques- 
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tion  must  depend  on  the  further  question  as  to  whether  or 
not  the  application  of  the  lien  law  of  1S95  to  the  case  at 
bar,  would  in  any  way  impair  the  obligation  of  the  con- 
tract. If  it  would,  then  certainly  it  ought  not  to  be  applied. 
But  we  hold  that  it  does  not.  The  law  imposed  no  new 
burden  upon  the  county  or  the  contractor.  We  see  no 
reason  for  departing  from  what  we  said  on  this  question  in 
Smith  v.  Bell,  70  111.  App.  490-495,  when  that  case  was 
before  us  involving  the  same  point.  We  are  disposed  to 
follow  our  holding  in  that  case  and  need  not  again  repeat 
what  we  then  said. 

The  cases  of  Andrews  v.  Atwood,  167  111.  24&,  and  Culver 
v.  Atwood,  170  111.  432,  are  clearly  distinguishable  from  the 
case  at  bar  and  do  not  control  it. 

We  are  of  the  opinion  the  decree  of  the  court  was  errone- 
ous, upon  the  evidence,  and  it  must  therefore  be  reversed 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent? with  the  views  herein  expressed.  Decree  reversed 
and  cause  remanded. 


Illinois  Central  Railroad  Co.  v.  Dike  Andrews. 

« 

1.  Variance— Pleading  and  Proofs.— A  plaintiff  can  not  declare 
upon  one  cause  of  action,  and  establish  another  by  his  proofs. 

2.  Master  and  Servant— Test  of  the  Master's  Responsibility.  —The 
test  of  the  master's  responsibility  for  the  act  of  his  servant  is  whether 
such  act  was  done  in  the  prosecution  of  the  business  which  the  servant 
was  employed  by  the  master  to  do. 

Trespass  on  the  Case,  to  recover  damages  sustained  by  being  shot 
by  an  employe.  Trial  in  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  John  Small,  Judge,  presiding.  Verdict  and  judgment  for  plaint- 
iff. Appeal  by  defendant.  Heard  in  this  court  at  the  May  term,  1898. 
Reversed  and  remanded.    Opinion  filed  September  26,  1898. 

Statement. 

Dike  Andrews  brought  this  action  against  the  Illinois 
Central  Railroad  Company,  to  recover  damages  which  he 
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sustained  from  befng  shot  by  Timothy  Cronin,  an  employe 
of  said  company.  The  declaration  contained  five  counts. 
The  first  charged  that  Cronin,  a  servant  in  the  employ  of 
defendant,  while  performing  the  work  of  defendant  and  in 
the  due  course  of  said  Cronin's  employment  by  defendant, 
negligently  discharged  a  revolver  toward  plaintiff  and 
wounded  him.  The  second  charged  that  Cronin  shot  plaint- 
iff while  Cronin,  a  servant  in  the  employ  of  defendant,  was 
performing  the  duties  incident  to  his  said  employment  and 
engaged  in  the  work  for  which  he  was  employed.  The  third 
charged  that  Cronin,  a  servant  of  defendant  acting  in  the 
course  of  his  employment  by  defendant  and  acting  for 
defendant  as  its  agent,  servant  and  employe,  shot  plaintiff. 
The  fourth  charged  that  the  defendant,  through  Cronin, 
then  and  there  the  agent,  servant  and  employe  of  defendant, 
and  acting  under  its  control  and  supervision,  shot  plaintiff. 
The  fifth  charged  that  defendant,  by  unknown  servants  in 
its  service  and  under  its  control  and  acting  in  the  course  of 
their  employment  and  as  defendant's  representatives,  shot 
plaintiff.  Each  count  but  the  fifth  charged  that  plaintiff 
was  lawfully  on  the  right  of  way  of  defendant  when  he  was 
shot.  Defendant  pleaded  not  guilty,  and  filed  two  special 
pleas  to  the  effect  that  plaintiff  first  assaulted  Cronin,  and 
that  what  Cronin  did  was  in  necessary  self-defense.  There 
was  a  trial  and  a  verdict  for  plaintiff  for  $1,000.  A  motion 
by  defendant  for  a  new  trial  was  overruled  and  judgment 
Tendered  on  the  verdict.  Defendant  seeks  a  reversal  of  the 
judgment. 

The  proof  shows  that  in  the  early  morning  of  March  80, 
1897,  plaintiff  and  three  companions  arrived  in  Kankakee 
from  Indianapolis,  on  the  railroad  called  by  the  witnesses 
"  The  Big  Four,"  having  rode  upon  said  train  "  between  the 
storm  doors,"  without  paying  their  fare.  At  Kankakee 
depot  they  got  off  and  walked  ahead  of  the  train.  When  it 
started  they  got  upon  one  end  of  the  baggage  car  and  rode 
till  the  train  stopped  at  the  Illinois  Central  tracks.  A 
trainman  then  put  them  off,  and  they  passed  around  to  the 
other  side,  intending  to  get  on  again  as  the  train  started 
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and  continue  their  ride  without  paying  their  fares.    They 
had  no  money  wijbh  which  they  could  pay  fares. 

Shortly  north  of  the  point  where  this  train  reached  the 
Illinois  Central  tracks,  were  the  junction  yards  of  the  latter 
road.  Cronin  was  night  watchman  in  those  yards.  It  was 
his  duty  to  take  a  record  of  the  seals  of  all  freight  cars  com- 
ing into  these  yards  during  the  night,  from  the  Illinois  Cen- 
tral, the  Kankakee  and  Seneca,  the  "  Three  I "  and  "  The 
Big  Four"  railroads;  card  all  freight  cars  received  in  said 
yards  from  connecting  lines,  keep  all  suspicious  characters 
out  of  the  yards,  and  keep  the  yards  clear  of  all  people  who 
had  no  business  there.  Therfe  was  a  conflict  of  evidence  as 
to  whether  the  junction  yards  and  Cronin's  jurisdiction 
extended  so  far  south  as  the  place  where  "  The  Big  Four  " 
train  stood  and  the  shooting  occurred.  It  was  about  5 :30 
a.  m.,  and  Cronin  had  his  dinner  basket  in  his  hand,  as  if  he 
had  ceased  his  night's  work  and  was  going  home.  When 
Cronin  saw  these  men  attempting  or  preparing  to  get  on 
this  "  Big  Four  "  train  again  as  it  started,  he  got  into  an 
altercation  with  them.  According  to  evidence  produced  by 
plaintiff,  Cronin  assaulted  them  and  shot  plaintiff  without 
any  of  them  having  made  any  resistance  or  used  any  vio- 
lence. According  to  evidence  produced  by  defendant,  Cronin 
pulled  one  of  the  men  off  the  train  after  he  jumped  on,  and 
they  (including  plaintiff)  struck  Cronin  several  times  in  the 
face  and  back,  and  kicked  him  in  the  back,  and  plaintiff  was 
in  the  act  of  picking  up  a  stone,  with  which  to  hit  Cronin, 
when  the  latter  drew  his  revolver  from  his  pocket  and  fired, 
hitting  plaintiff. 

William  R.  Hunter,  attorney  for  appellant. 

A  master  is  not  liable  for  willful  trespasses  of  servant, 
unless  committed  in  furtherance  of  master's  business.  Tuller 
v.  Voght,  13  111.  285. 

If  he  acts  from  motives  of  malice  or  wantonness  the 
principal  would  not  be  liable.  That  would  be  an  abandon* 
ment  of  the  agency.    Johnson  v.  Barber,  5  Gilm.  425. 

The  mere  fact  that  a  tortious  act  is  committed  by  a 
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servant  while  he  is  actually  engaged  in  the  performance  of 
the  service  he  has  been  engaged  to  render,  can  not  make 
the  master  liable.  Something  more  is  needed.  It  must 
pertain  to  the  particular  duties  of  that  employment.  Keith 
▼.  Lynch,  19  111.  App.  574;  2  Borer  on  Railroads,  Sec.  1191. 

Even  if  the  servant  is  engaged  in  the  performance  of  his 
duty  to  his  master,  yet  if  he  personally,  and  wholly  for  a 
purpose  of  his  own,  steps  aside  and  does  an  act  not  connected 
-with  the  business  of  such  master  and  not  intended  by  him 
to  further  the  objects  of  his  employment,  the  master  is  not 
liable  for  any  injury  thereby  occasioned.  C,  B.  &  Q.  v. 
Epperson,  26  111.  App.  72. 

To  make  the  master  liable,  the  act  must  be  within  the 
scope  of  the  servant's  employment.  To  hold  the  master 
liable  for  a  trespass  committed  by  his  servant  three  condi- 
tions must  concur:  (1.)  The  act  must  be  within  the  scope 
of  his  employment.  (2.)  It  must  be  in  good  faith.  (3.)  It 
must  be  in  furtherance  of  the  employer's  business.  The 
act  might  be  in  the  line  of  his  employment  and  while  he 
was  employed,  but  not  in  the  furtherance  of  the  object  for 
which  he  was  employed.  Arasmith  v.  Temple,  11  111.  App. 
39;  Chicago  Street  Railway  Co.  v.  Mogk,  44  111.  App.  17, 

The  master  will  be  responsible,  where  the  servant  acts 
within  the  general  scope  of  his  employment,  for  acts  done 
while  engaged  in  the  master's  business  with  a  view  to  the 
furtherance  of  that  business.  North  Chicago  Street  Rail- 
way v.  Gastka,  128  111.  613;  C,  M.  &  St.  P.  Ry.  Co.  v.  West, 
125  111.  321. 

Where  the  wrong  acts  consist  in  the  manner  of  dis- 
charging a  rightful  duty  the  master  is  liable,  but  he 
is  not  liable  for  a  wrong  committed  apart  from  and  uncon- 
nected with  any  services  or  duties  of  the  servant.  2  Rorer 
on  Railroads,  Sec.  1192. 

Where  the  assault  is  made  in  such  a  way  as  to  induce  in 
the  defendant  a  well  grounded  and  reasonable  belief  that 
he  is  in  actual  danger  of  losing  his  life  or  suffering  great 
bodily  harm,  he  would  be  justified  in  defending  himself, 
although   the  danger  was  not  real,   but    only  apparent* 
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Steinmeyer  v.  People,  95  III.  383;  Campbell  v.  People,  16 
111.  17. 

The  law  of  self-defense  justifies  an  act  done  in  the  honest 
and  reasonable' belief  of  great  danger.  It  is  sufficient  if  the 
danger  which  the  defendant  seeks  to  avert  is  apparently 
imminent,  and  the  same  rule  of  immunity  extends  to  civil 
as  to  criminal  cases;  and  if  the  party  who  actually  causes 
the  injury  is  free  from  civil  and  criminal  liability  therefor, 
his  employer  is  also  entitled  to  like  immunity.  New  Orleans 
&  N.  Ry.  Co.  v.  Jope,  142  U.  S.  18. 

If  the  act  done  by  the  servant  be  within  the  scope  of  his 
employment  and  done  in  good v  faith  to  further  the  objects 
of  his  employment,  the  master  would  be  liable,  even  though 
the  servant  employed  means  contrary  to  the  express  orders 
of  the  master.  But  in  all  cases  the  act  must  be  done  in 
good  faith  in  furtherance  of  the  object  for  which  he  was 
employed.  Philadelphia  &  Reading  R.  R.  Co.  v.  Derby,  14 
Howard,  468.      ' 

Where  a  willful  and  felonious  assault  is  made  upon  a 
passenger  by  a  servant  of  the  company  not  in  charge  of  the 
car  conveying  such  person,  no  recovery  can  be  had  of  the 
company.  Evansville  R.  R.  Co.  v.  Baum,  26  Ind.  70;  Pa. 
Co.  v.  Toomey,  91  Pa.  St.  256. 

If  a  conductor  or  brakeman  in  the  employ  of  a  railroad 
company  willfully  and  maliciously  assault  a  stranger — a  per- 
son to  whom  the  railroad  company  owes  no  obligation  what- 
ever— a  master  in  such  case  would  not  be  liable  for  the  act 
of  the  servant.    C.  &  E.  I.  R.  R.  Co.  v.  Flexman,  103  111.  546. 

Where  a  servant  is  directed  to  drive  cattle  out  of  the  field 
and  he  drives  them  elsewhere  than  simply  out  of  the  field, 
and  one  of  them  dies,  the  master  is  not  liable.  Where  the 
master  gives  general  directions  to  his  servant,  trusting 
to  the  discretion  of  the  latter,  he  may  become  liable  for  his 
action;  but  when  the  directions  are  specific  and  the  servant 
transcends  the  directions,  the  master  does  not  become  liable. 
Oxford  v.  Peter,  28  111.  434. 

The  tortious  act  must  be  actually  within  the  scope  of  the 
servant's  employment,  and  done  in  good  faith  in  the  interest 
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and  for  the  benefit  of  the  master.    Illinois  Central  R.  R. 
Co.  v.  Ross,  31 I1L  App.  170. 

Paddock  &  Cooper  and  O.  Y.  Royal,  attorneys  for 
appellee. 

The  "  scope  of  employment "  as  nsed  by  authorities  does 
not  mean  within  certain  territorial  limits  but  means  the 
general  purpose  of  the  employment,  and  the  general  pur- 
pose of  Cronin's  employment  was  to  remove  the  trespassers 
from  the  appellant's  property,  and  if  in  pursuance  of  that 
purpose  he  used  unnecessary  force  and  violence,  appellant 
was  liable,  even  through  such  act  of  servant  was  willful  and 
malicious.  Chicago  C.  R.  Co.  v.  McMabon,  103  111.  485;  I. 
C.  R.  R.  v.  Read,  37  111.  485;  St.  L.,  A.  &  C.  v.  Dalby,  19 
111.  353;  ,C,  B.  &  Q.  v.  Parks,  18  111.  460. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Under  the  pleadings  it  was  essential  plaintiff  should  prove 
not  only  that  Cronin  was  a  servant  of  defendant,  but  also 
that  he  was  acting  in  the  line  of  his  duty  to  defendant  and 
within  the  scope  of  his  employment  by  defendant.  C,  R.  I. 
&  P.  Ry.  Co.  v.  Brackman,  —  111.  App.  —  opinion  filed  this 
day. 

We  find  no  evidence  in  this  record  to  establish  this 
necessary  part  of  plaintiff's  case.  Cronin  was  not  attempt- 
ing to  prevent  plaintiff  and  his  companions  from  getting  on 
a  train  of  the  Illinois  Central  Railroad  Company.  He  was 
t  assisting  the  trainmen  of  the  "  Big  Four  "  railroad  in  keep- 
ing the  men  from  stealing  a  ride  on  a  "  Big  Four  "  passenger 
train.  There  is  no  proof  to  shotf  why  said  train  was  on  or 
at  the  Illinois  Central  tracks,  nor  that  the  Illinois  Central 
Railroad  Company  had  any  duty  to  perform  with  reference 
to  said  passenger  train.  If  the  Illinois  Central  Railroad 
Company  had  no  duty  to  perform  concerning  said  "  Big 
Four  "  train  Cronin  could  not  have  been  acting  in  the  course 
of  his  employment  by  the  Illinois  Central  Railroad  Com- 
pany in  what  he  did.    So  far  as  this  record  shows  Cronin 
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was  voluntarily  assisting  the  trainmen  of  another  railroad, 
and  not  performing  any  duty  he  owed  his  own  company 
or  which  his  own  company  owed  the  "  Big  Four  "  company. 
In  this  necessary  particular,  therefore,  the  proof  does  not 
support  the  declaration,  and  it  does  not  show  that  the  Illi- 
nois Central  Railroad  Company  is  responsible  for  what 
Cronin  did. 

The  judgment  must  therefore  be  reversed  and  the  cause 
remanded  for  a  new  trial. 


Alexander  Rankin  v.  Jacob  Wever. 

1.  Reversible  Error—  Questions  of  Fact.— In  this  case  the  court 
finds  no  reversible  error  and  affirms  the  judgment  of  the  court  below. 

Assumpsit  on  a  Special  Contract.— Trial  in  the  Circuit  Court  of 
Henderson  County;  the  Hon.  John  A.  Gray,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court 
at  the  May  term,  1898.    Affirmed.    Opinion  filed  September  26,  1898. 

K.  F.  Robinson  and  Grisr  &  Stewart,  attorneys  for  appel- 
lant. 

E.  L.  Moffett  and  W.  F.  Graham,  attorneys  for  appellee. 

Me.  Ju8ttoe  Wright  delivered  the  opinion  of  the  court. 

The  parties  hereto  entered  into  a  special  contract  by  which 
appellee  undertook  to  sink  a  well  for  appellant  upon  the 
latter' s  farm  for  the  price  of  $1.25  for  each  foot  of  depth  in 
soil,  and  $1.50  for  each  foot  of  depth  in  rock,  and  unless 
water  was  reached  he  was  to  receive  nothing.  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  against  appellant 
for  $193.50,  from  which  he  appeals,  and  assigns  for  error 
that  the  verdict  is  against  the  evidence,  and  that  the  court 
gave  improper  and  refused  proper  instructions  to  the  jury. 

Thewell  was  put  down  213  feet,  when  water  was  obtained, 
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which  arose  in  the  well  two-thirds  of  its  height  from  the 
bottom.  After  the  well  was  cased  a  pump  was  placed 
within  it,  and  for  a  time  it  worked  well;  but  owing  to  gas- 
eous and  oily  substances  in  the  water  the  valves  of  the  pump 
became  clogged  to  such  an  extent  as  to  interfere  with  the 
operation  of  the  pump,  which  from  time  to  time  necessitated 
cleaning  the  valves.  Appellee  several  times  did  this  cleaning, 
and  on  two  occasions  of  this  kind  appellant  paid  him  money- 
one  time  $50  and  another  $25 — and  at  such  times  gave  ex- 
pression of  satisfaction  with  the  well  and  the  work  of  appel- 
lee, and  promised  to  pay,  or  send  the  balance  of  the  price 
to  appellee.  One  of  the  issues  of  fact  in  the  trial  court  was 
whether  appellant  had  accepted  the  well  and  agreed  to  pay 
for  it  From  the  evidence  in  the  case  there  is  no  doubt  the  * 
well  contained  and  produced  an  abundant  supply  of  water, 
tbe  onty  objection  to  it  being  the  mixture  of  an  oily  or 
gammy  substance  with  the  water.  The  contract  did  not 
expressly  guarantee  the  quality  of  the  water,  but  the  quan- 
tity only,  and  there  is  no  implied  warranty  in  that  respect 
to  be  inferred.  It  is  not  reasonable  to  suppose  that  either 
party  to  the  contract  had  in  mind  or  anticipated  this  pecul- 
iar condition  of  tbe  water  at  the  time  the  contract  was  N 
made.  On  the  whole  evidence  we  think  the  jury  was  war- 
ranted in  finding  that  appellee  had  substantially  complied 
with  his  contract,  and  that  appellant  had  accepted  the  well 
and  agreed  to  pay  for  it. 

.  While  the  instructions  of  the  court  are  not  wholly  free 
from  criticism  they  contain  no  serious  or  harmful  errors,  and 
in  view  of  the  whole  series  the  law  was  fairly  given  to  the 
jury.  And  if  we  are  correct  in  our  conclusions  already 
expressed,  it  follows  that  the  refused  instructions,  of  which 
complaint  is  made,  were  not  proper  to  have  been  given  to 
the  jury. 

Finding  no  reversible  error  in  the  proceedings  of  the  Cir- 
cuit Court}  its  judgment  will  be  affirmed. 
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Ramsey  &  Co.  t.  Barber  &  Colman. 

1.  Payment— .Remittance  by  Mail  and  Acceptance.— Where  a  debtor 
sends  by  mail  to  his  creditor  a  statement  of  the  account  between  them 
and  remits  the  balance  which  he  claims  to  be  due,  with  a  request  tor 
a  receipt  in  full,  the  creditor  can  not  apply  it  in  part  payment  of  the 
amount  which  he  claims  to  be  due  without  the  consent  of  the  debtor, 
and  if  he  retains  the  remittance  it  will  be  a  satisfaction  of  the  claim.    • 


Assumpsit,  for  merchandise  manufactured,  etc.  Trial  in  the  Cir- 
cuit Court  of  Winnebago  County;  the  Hon.  Charles  E.  Fuller,  Judge, 
presiding.  Verdict  and  judgment  for  defendant.  Appeal  by  plaintiff. 
Heard  in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed 
September  26,  lb08. 

Statement. 

THis  is  a  suit  by  Kumsey  &  Co.,  limited,  a  New  York 
corporation,  against  Barber  &  Colman,  of  Rockford,  Illi- 
nois, to  recover  $240  for  150  pump  shells  and  150  plungers, 
manufactured  by  Rumsey  &  Co.,  and  shipped  to  Barber  & 
Colman  pursuant  to  correspondence  between  them.  A 
trial  was  had  upon  issues  joined,  and  there  was  a  verdict 
and  judgment  against  plaintiff,  from  which  it  appeals. 

Barber  &  Colman  were  inventors,  manufacturers  and  • 
sellers  of  u  The  Barber  &  Colman  check  pump,"  for  use  in 
creameries,  but  hired  others  to  make  the  various  parts  of 
which  the  pump  was  composed.  On  January  5,  1897,  they 
began  correspondence  with  Rumsey  &  Co.,  with  a  view  to 
a  contract  for  the  manufacture  of  the  parts  for  150  such 
pumps — 100  on  one  kind  of  base  and  fifty  on  another. 
Specifications  and  drawings  were  sent  to  Rumsey  &  Co.. 
The  latter  made  a  proposition,  and  under  date  of  January 
21st  Barber  &  Colman  accepted  it,  and  Rumsey  &  Co.  made 
the  parts  and  shipped  them  to  Barber  &  Colman.  On  Feb- 
ruary 22d  Barber  &  Colman  wrote  Rumsey  &  Co.  the  parts 
had  been  received  but  did  not  comply  with  the  specificar 
tions.  They  pointed  out  the  defects  of  the  various  parts  in 
detail,  but  objected  specially  to  the  shells  and  plungers. 
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The  letter  then  s&id :  u  We  are  in  great  haste  for  these 
goods  as  our  stock  on  hand  is  very  low  and  the  spring 
trade  will  open  shortly.  Jn  view  of  this  fact,  and  in  order 
to  make  your  loss  as  small  as  possible,  we  are  willing  to 
accept  the  goods  provided  yon  will  ship  ns  from  Seneca 
Falls,  not  later  than  March  8th,  at  least  twenty-five  pump 
shells  which  shall  fulfill  all  the  requirements  6f  the  draw- 
ings and  specifications,  remedy  all  the  difficulties  men- 
tioned above,  which  we  can  use  on  the  bases  we  have  here, 
which  will  join  to  the  stirrup  we  have,  with  the  gasket  we 
have,  *  *  *  provided  also  that  you  ship  at  the  same 
time  at  least  twenty-five  plungers  which  shall  fulfill  all  the 
requirements  of  the  drawings  and  specifications  and  remedy 
all  the  difficulties  mentioned  above;  and  provided  also  that 
you- ship  us  not  later  than  three  weeks  thereafter  enough 
shells  and  plungers  of  the  same  description  to  complete  the 
150;  you  to  bear  all  freight  charges.  If  you  accept  this 
proposition,  notify  us  by  wire  and  proceed  at  once  with  the 
work.  If  we  do  not  have  your  acceptance  by  Thursday, 
the  25th,  we  will  feel  compelled  to  place  our  order  else- 
where, and'  will  hold  these  goods  subject  to  your  order 
upon  refunding  freight  and  drayage.  We  regret  these 
errors  have  occurred  and  trust  you  will  be  able  to  correct 
them."  In  reply  Rumsey  &  Co.  on  February  24th  wired, 
u  What  will  it  cost  you  to  make  changes  and  use  pumps 
shipped  you  ? "  Barber  &  Coiman  replied  by  wire,  "  Impos- 
sible, as  stated  in  letter,  to  use  shells  or  plun'gers."  Rum- 
sey  &  Co.  then  wired  on  same  day,  "  Will  ship  twenty-five 
shells  and  plungers  March  8th,  balance  within  three  weeks 
later."  Under  said  date  of  February  24th,  Rumsey  &  Co. 
also  wrote  Barber  &  Coiman  a  letter  concluding  thus: 
"We  understand  from  your  letter  you  will  keep  goods  sent 
if  we  will  make  and  ship  to  you  twenty-five  more  shells 
and  plungers  on  or  before  March  8th,  and  125  within  three 
weeks  from  that  time,  and  on  this  understanding  we  will 
wire  you  we  will  make  these  shipments  and  will  push  goods 
forward."  On  February  26th  Barber  &  Coiman  wrote  a 
letter  in  reply,  which,  after  referring  to  defects  not  now 
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important,  closed  as  follows :  "As  you  know  by  our  letter 
of  the  22d,  there  are  other  particulars  in  which  pumps  do 
not  fulfill  requirements  of  specifications;  and  we  can  not 
accept  goods  till  these  errors  are  corrected."  On  February 
27th  Bumsey  &  Go.  sent  by  express  one  shell  and  one 
plunger,  and  wrote  saying,  "  Examine  carefully  and  wire 
us  on  receipt  whether  these  are  right,  as  we  do  not  care  to 
make  another  lot  without  knowing  they  are  correct." 
Other  letters  and  telegrams  followed,  not  material  to  a 
decision  of  this  controversy. 

Bumsey  &  Co.  sent  the  150  new  shells  and  plungers,  and 
Barber  &  Colman  used  them  in  setting  up  the  150  pumps, 
and  did  not  use  any  of  the  first  150  shells  and  plungers,  £mt 
before  this  suit  was  brought,  tendered  them  to  the  attorneys 
of  Bumsey  &  Co.,  who  refused  to  receive  them.  Barber  & 
Colman  made  remittances  which  covered  the  contract  price 
for  the  parts  for  the  150  pumps,  but  refused  to  pay  for  said 
first  150  shells  and  plungers,  and  this  suit  is  brought  to 
recover  therefor.  The  oral  proof  showed,  without  contra- 
diction, that  said  shells  and  plungers  first  shipped  were  not 
fit  for  the  purpose  intended,  and  could  not  be  used. 

Monahan  &  Tickor,  attorneys  for  appellant. 

Morrison  &  Miller,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Appellant  claims  the  meaning  of  the  language  quoted  in 
the  foregoing  statement,  from  the  letter  of  February  22d,  is 
that  if  Bumsey  &  Co.  would  ship  150  more  shells  and 
plungers,  Barber  &  Colman  would  keep  and  pay  for  all  the 
parts  first  shipped  for  the  150  pumps,  including  the  shells 
and  plungers,  and  would  also  pay  for  the  second  shipment 
of  150  shells  and  plungers.  If  that  was  the  meaning  of  the 
letter,  Barber  &  Colman  had  no  need  to  complain  of  what 
they  had  received,  but  would  simply  have  ordered  150  more 
shells  and  plungers,  made  strictly  in  compliance  with  the 
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plans  and  specifications.  After  stating  the  defects  of  the 
various  parts,  the  letter  says,  "  Iq.  order  to  make  your  loss 
as  small  as  possible,  we  are  willing  to  accept  the  goods,  pro- 
vided," etc.  To  what  loss  of  Bumsey  &  Co.  did  Barber  & 
Colman  refer  t  If  appellant's  interpretation  of  the  letter 
is  correct,  Bumsey  &  Co.  was  to  be  paid  for  all  the  shells 
and  plungers  it  sent,  whether  they  could  be  used  or  not,  and 
was  to  lose  nothing.  We  think  it  clear  the  letter  means, 
"  In  order  to  make  your  loss  as  small  as  possible,  we  will 
waive  all  lesser  defects  we  have  pointed  out,  if  you  will 
send  us  new  shells  and  plungers,  corresponding  to  the  plans 
and  specifications,  to  take  the  place  of  those  shells  and 
plungers  you  have  sent,  which  do  not  comply  therewith,  and 
which  we  will  not  accept."  Before  Bumsey  &  Co.  aocepted 
the  order  it  wired  Barber  &  Colman  to  know  what  it  would 
cost  to  make  changes  and  use  the  pumps  already  shipped, 
and  was  told  in  reply,  '*  Impossible,  as  stated  in  letter,  to 
use  shells  or  plungers."  Language  could  hardly  make  it 
plainer,  that  Barber  &  Colman  would  not,  and  claimed  they 
could  not,  use  the  shells  and  plungers  already  received.  It 
is  not  reasonable  to  suppose  Barber  &  Colman  intended 
to  pay  for  the  150  shells  and  plungers  which  they  could 
not  tpe,  or  that  Bumsey  &  Co.  expected  them  to  do  so.  With 
full  knowledge  of  the  meaning  of  the  letter  as  explained 
by  the  telegram,  Bumsey  &  Co.  wired  an  acceptance  of  the 
proposition,  and  the  contract  was  complete;  and  it  was 
clearly  a  contract  to  supply  the  place  of  the  150  shells 
and  plungers  first  shipped  with  150  other  shells  and 
plungers,  which  should  comply  with  the  specifications  and 
obviate  the  objections  pointed  out,  and  which  Barber  & 
Colman  could  use.  It  was  not  in  the  power  of  Bumsey  & 
Co.,  by  then  writing  a  letter  which  would  reach  Barber  & 
Colman  two  days  later,  to  change  the  contract,  import  a 
different  meaning  into  their  telegram  of  acceptance,  and 
make  Barker  &  Colman  pay  for  the  shells  and  plung- 
ers they  had  refused  to  use.  It  is  not  clear  such  was  the 
meaning  Bumsey  &  Co.  intended  to  convey  b}?  their  letter 
of  February  24th.    Barber  &  Colman,  however,  did  not  let 
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its  ambiguous  language  pass  unnoticed,  but  in  their  reply 
of  February  26th,  stated  that  they  could  not  accept  the  goods 
till  the  errors  were  corrected.  The  letter  Rumsey  &  Co.  wrote 
on  February  27th,  implies  they  were  not  to  be  paid  for  the 
first  lot  of  shells  and  plungers,  and  they  wished  the  samples 
sent  approved  that  they  might  not "  make  another  lot  with- 
out knowing  they  are  correct."  We  are  satisfied  the  judg- 
ment below  is  based  upon  a  correct  interpretation  of  the 
correspondence. 

It  is  argued  a  dissatified  party  can  not  repudiate  an  unde- 
sirable part  of  a  contract  while  retaining  that  favorable  to 
himself,  but  must  repudiate  all,  if  any;  and  that  Barber  & 
Colman  were  obliged  to  accept  or  repudiate  the  entire  first 
shipment  of  the  parts  for  the  150  pumps;  and  having  used  a 
part  of  said  shipment,  are  bound  to  pay  for  the  whole.  The 
rule  referred  to  is  not  applicable  to  the  facts.  Barber  & 
Colman,  by  their  letter  of  February  22d,  gave  Rumsey  & 
Co.  the  option  to  replace  the  most  defective  parts  with 
others  free  from  defects,  or  they  would  repudiate  the  entire 
contract  and  hold  the  goods  subject  to  the  order  of  Rumsey 
&  Co.  Rumsey  &  Co.  accepted  the  former  alternative  and 
made  a  contract  to  replace  the  defective  parts,  and  did  so; 
and  received  the  contract  price.  , 

Under  date  of  June  7,  1897,  Barber  &  Colman  wrote 
Rumsey  &  Co.:  "  We  shall  refuse  draft  as  we  do  not  owe 
you  $200.  We  enclose  statement  and  $45.42  to  balance 
account,  also  freight  vouchers.  Kindly  receipt  in  full." 
Rumsey  &  Co.  retained  the  sum  so  remitted.  No  consent 
of  Barber  &  Colman  is  shown  for  its  application  as  part 
payment  only.  Under  the  authority  of  Ostrander  v.  Scott, 
lfel  111.  339,  Mexican  Amole  Soap  Company  v.  Clarke,  72 
111.  App.  655,  and  Off  v.  Inderrieden  Company,  74  111.  App. 
105,  the  retention  of  this  remittance  under  the  circum- 
stances stated  was  a  satisfaction  of  the  claim. 

We  find  no  reversible  error  in  the  rulings  of  the  court 
upon  the  evidence  and  instructions.  The  judgment  will  be 
affirmed. 
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1.  Evtdkscv— Telephone  Messages.— The  testimony  of  persons  present 
as  to  what  they  hear  a  party  say  through  the  telephone  in  ordering 
merchandise  is  admissible. 

Assumpsit,  for  merchandise  sold  and  delivered.  Trial  in  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Leslie  D.  Putebbauoh,  Judge,  presid- 
ing. Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  this  court  at  the  Kay  term,  1898.  Reversed  and  remanded. 
Opinion  filed  September  26,  1898. 

Chiperfield,  Ghaut  &  Chiperfield,  attorneys  for  appel- 
lant. 

Irwin  &  Slemmons,  attorneys  for  appellee. 

Ms.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Appellee  furnished  a  tent  for  a  campaign  meeting  held 
at  Canton,  Illinois.  He  was  paid  twenty  dollars  and  sued 
appellant  for  thirty  dollars,  the  remainder  of  the  alleged 
agreed  price  for  its  use  and  for  appellee's  services  in  bring- 
ing it,  putting  it  up  and  taking  it  away.  He  recovered  a 
verdict  and  a  judgment  for  thirty  dollars,  and  this  is  an 
appeal  therefrom. 

Appellee  testified  he  made  the  contract  therefor  with 
appellant  over  the  telephone,  and  that  appellant  agreed  to 
pay  him  fifty  dollars  for  the  use  of  the  tent  and  his  services. 
Appellant  testified  he  gave  the  order  for  the  tent  and  agreed 
upon  the  price  therefor  over  the  telephone,  but  that  he 
understood  that  appellee  was  absent  and  that  he  was  mak- 
ing a  contract  with  some  representative  of  appellee,  acting 
for  appellee.  Appellant  further  testified  that  in  ordering 
the  tent  he  was  not  acting  for  himself,  but  for  a  committee 
of  three  other  persons  who  were  then  present  in  the  room 
with  him,  and  that  in  making  this  contract  with  the  person 
to  whom  he  was  talking  over  the  telephone,  whether  appel- 
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lee  or  his  representative,  he  told  that  person  that  he  was 
talking  for  a  committee  who  were  there  present  with  him, 
and  that  he  was  ordering  it  for  them.  Appellant  then 
offered  to  prove  by  the  three  men  that  they  were  present 
when  he  ordered  the  tent  over  the  telephone,  and  that  they 
heard  him  make  these  statements  over  the  telephone  in 
making  the  contract  for  the  tent.  Objection  was  made  to 
the  competency  of  the  testimony,  and  that  objection  was 
sustained,  and  appellant  excepted.  This  question  was  set- 
tled in  favor  of  the  admissibility  of  such  testimony  in 
Miles  v.  Andrews,  40  111.  App.  155,  and  153  111.  262.  'Fol- 
lowing that  case  we  must  hold  it  was  error  to  reject  the 
testimony  of  the  members  of  the  committee  as  to  what  they 
heard  appellant  say  through  the  telephone  in  ordering  the 
tent. 

Appellee  testified  appellant  paid  him  twenty  dollars  at 
the  close  of  the  meeting,  and  promised  to  send  appellee  the 
balance  as  soon  as  he  could  get  the  money,  in  a  few  days. 
Appellant  testified  that  appellee  was  sent  to  the  committee 
to  get  his  pay,  and  an  order  was  drawn  on  a  member  of 
the  committee  for  it,  but  that  that  man  could  not  be  found; 
that  it  was  late  Saturday  night,  and  appellee  was  anxious 
to  get  home  that  night  and  had  no  money  with  him,  and 
that  appellant  advanced  him  the  twenty  dollars  for  the 
committee.  In  this  he  is  supported  by  the  receipt  appellee 
gave  therefor,  the  body  of  which  is  as  follows :  "  Received 
of  C.  E.  Snively,  for  Canton  Township  Republican  Com- 
mittee, twenty  dollars,  to  apply  on  rental  of  tent."  In  this 
conflict  of  evidence  as  to  what  was  said  and  done  after  the 
meeting,  it  was  material  to  know  whether  appellant 
revealed  to  appellee  that  he  was  ordering  the  tent  merely 
as  a  spokesman  for  the  committee,  or  whether  he  gave  the 
order  without  disclosing  any  one  else  than  himself  as  the 
responsible  party.  The  exclusion  of  the  offered  testimony 
as  to  what  was  said  in  ordering  the  tent  therefore  requires 
that  the  judgment  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed  and  remanded. 
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County  of  La  Salle  v.  Etnathan  P.  Hatheway. 

1 .  Counties— Liability  for  Surgical  Aid  Rendered  to  Poor  Persons.— 
A  surgeon  who  renders  surgical  aid  to  a  person  not  coming  within  the 
definition  of  a  pauper,  may  recover  for  such  services  from  the  county, 
provided  he  can  show  an  employment  by  the  overseer  of  the  poor,  or  a 
ratification  of  his  services  after  they  are  rendered,  by  such  overseer. 

2.  County  Boakds— Power  to  Adopt  Rules,—  The  county  board  has 
the  power  to  adopt  reasonable  rules  and  regulations;  and  when  adopted 
\hey  must  be  complied  with,  or  the  county  will  not  be  liable;  but  in  the 
absence  of  such  rules,  the  power  of  the  overseer  of  the  poor,  or  the 
supervisor  of  the  town,  to  bind  the  county,  is  unrestricted,  except  that 
he  can  not  stipulate  for  unreasonable  amounts. 

3.  Overseers  of  the  Foor— Authority  Not  Lost  by  Removal  of  Sick 
Person. — The  necessity  of  removing  the  patient  to  a  hospital,  in  another 
town,  does  not  deprive  the  overseer  of  the  poor  of  his  authority  in  the 


4.  Admissions— By  Tender.— Where  a  county  makes  a  tender  to  a 
person  presenting  a  claim  it  is  an  admission  of  its  liability  to  the  extent 
of  the  tender. 

Assumpsit,  for  surgeon's  services.  Trial  in  the  Circuit  Court  of  La 
Salle  County;  the  Hon.  Samuel  C.  Stouoh,  Judge,  presiding.  Verdict 
and  judgment-  -for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  September  26, 
1896. 

Clarence  Griggs,  attorney  for  appellant. 
Uutters,  Care  &  Glkim,  attorneys  for  appellee. 

Mb.  Justice  "Weight  delivered  the  opinion  of  the  court. 

On  September  18,  1896,  Nels  Jacobson,  an  unmarried  ' 
man,  twenty-six  years  of  age,  and  a  resident  of  the  town  of 
Rutland,  La  Salle  county,  was  seriously  injured  by  acci- 
dent in  said  town,  and  then  needed  surgical  and  medical 
aid.  Jacobson  did  not  come  within  the  legal  definition 
of  a  pauper,  but  did  not  have  money  or  property  to  pay 
his  board,  nursing  and  medical  aid.  Appellee,  who  is  a 
physician  and  surgeon,  was  called  to  Thompson's  farm,  in 
the  town  of  Rutland,  to  give  the  injured  man  such  aid  as 
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might  be  necessary;  it  w&s  deemed  advisable  to  remove  him 
to  a  hospital;  and  he  was  accordingly  taken  to  Ryburn 
Hospital,  Ottawa,  where,  upon  consultation  with  other 
surgeons,  it  was  decided  amputation  of  the  leg  was  neces- 
sary to  save  the  man's  life.  Supervisor  Douglas,  of  the 
town  of  Eutland,  where  the  patient  resided,  was  tele- 
phoned, but  he  could  not  then  be  found,  and  the  amputation 
was  made  without  his  authority.  Soon  after,  appellee  had 
a  telephone  from  Douglas,  who  told  Dr.  Hatheway  to  go 
ahead  and  take  care  of  the  case,  and  give  the  patient  the 
attention  he  needed,  and  he  would  see  that  the  county  paid 
the  bill,  and  this  the  appellee  did.  A  bill  was  presented  to 
the  board  of  supervisors  of  the  county  for  the  services 
rendered  by  the  appellee;  $125  was  allowed,  which  appellee 
refused  to  accept,  and  commenced  this  action  to  recover 
$415,  the  amount  of  his  claim.  A  trial  by  jury  resulted  in 
a  verdict  against  appellant  for  $320,  and  a  remittitur  of  $70 
having  been  entered,  the  court  overruled  appellant's  motion 
for  a  new  trial,  and  gave  judgment  against  it  for  $250, 
from  which  it  appeals  to  this  court,  insisting  that  the  court 
erred  in  refusing  to  admit  proper  evidence  on  the  trial;  that 
it  gave  improper  and  refused  proper  instructions  to  the 
jury;  that  the  verdict  is  against  the  evidence,  the  damages 
excessive,  and  that  a  new  trial  should  have  been  awarded 
on  the  ground  of  newly-discovered  evidence.  • 

The  section  of  the  statute  creating  the  liability  of  the 
county  in  cases  like  the  one  presented,  if  such  liability 
exists,  is  as  follows :  "  Sec.  24.  When  any  non-resident, 
or  any  person  not  coming  within  the  definition  of  a  pauper, 
of  any  county  or  town,  shall  fall  sick,  not  having  money  or 
property  to  pay  his  board,  nursing  and  medical  aid,  the 
overseer  of  the  poor  of  the  town  or  precinct  in  which  he 
may  be,  shall  give  or  cause  to  be  given  to  him  such  assist- 
ance as  they  may  deem  necessary  and  proper,  or  cause  him 
to  be  conveyed  to  his  home,  subject  to  such  rules  and  regu- 
lations as  the  county  board  may  prescribe;  and  if  he  shall 
dife,  cause  him  to  be  decently  buried."    Rev.  Stat.  p.  1183. 

It  is  first  insisted  the  court  erred  in  refusing  to  permit 
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appellant  to  prove  on  the  trial  the  relative  expense  of 
keeping  a  single  person  in  the  county  house  and  in  town; 
and  in  support  of  this  instance  refers  to  rule  second  of  the 
board,  which  is  as  follows :  "  Second.  That  all  single 
persons  deemed  worthy  of  aid  shall  receive  the  same  only 
by  being  sent  to  the  county  house;  provided,  that  they  can 
not  be  kept  at  a  less  expense  in  their  respective  towns." 
Upon  an  examination  of  the  rules  adopted  by  the  board,  as 
they  appear  in  evidence,  we  think  they  have  no  application 
to  a  case  arising  under  the  section  of  the  statute  we  have 
quoted,  but  apply  only  to  such  persons  as  are  defined 
paupers.  We  are  aided  to  this  conclusion  from  the  first 
clause  of  rule  first,  which  we  think  also  qualifies  rule  second, 
and  which  is,  "  that  no  resident  shall  be  relieved  unless  on 
the  recommendation  of  three  responsible  persons."  It 
would  hardly  be  practicable  or  reasonable  to  require  such  a 
preliminary  in  an  emergency  case  like  the  one  presented. 
So  in  respect  to  the  section  of  the  statute  under  consider- 
ation, no  rules  were  extant,  and  the  evidence  offered  was 
properly  rejected.  Under  the  terms  of  the  statute  the 
board  has  the  power  to  adopt  reasonable  rules  and  regula- 
tions; and  when  adopted  they  must  be  complied  with  or  the 
county  will  not  be  liable;  but  in  the  absence  of  such  rules, 
as  in  this  case,  the  power  of  the  overseer  of  the  poor,  the 
supervisor  of  the  town,  to  bind  the  county,  is  unrestricted, 
except  that  he  can  not  stipulate  for  unreasonable  amounts. 
See  DeWitt  County  v.  Wright,  91  III.  530,  and  County  of 
Perry  v.  City  of  Du  Quoin,  99  111.  479.  Here  the  super- 
visor, Douglas,  who  was  the  overseer  of  the  poor  in  the 
town  where  Jacobson  resided  and  was  injured,  was  sought 
by  appellee,  but  at  the  time  was  not  found;  he,  however, 
afterward  gave  full  authority  to  appellee,  and  as  we  think, 
ratified  that  which  had  been  previously  performed;  and  we 
have  no  doubt  thereby  created  a  clear  liability  against  the 
county  under  the  terms  of  the  statute,  to  pay  a  reasonable 
sum.  We  do  not  think  the  necessity  of  removing  the 
patient  to  the  hospital  in  another  town  deprived  Douglas 
of  his  authority  over  the  case.    Moreover,  appellant  having 
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tendered  to  appellee  $125,  thereby  admitted  its  liability,  and 
we  can  not  say  the  instructions  complained  of  are  erroneous. 

The  court  might  properly  have  given  a  peremptory 
instruction  to  find  the  issues  for  the  plaintiff,  leaving  the 
question  of  damages  alone  for  their  consideration.  In  such 
case  no  error  of  instructions  could  have  harmed  the  appel- 
lant, unless  it  related  to  the  subject  of  damages,  and  we  find 
no  harmful  instructions  in  that  respect.  The  instructions 
refused  were  not  proper  to  have  been  given,  and  in  view  of 
the  approval  of  the  trial  judge  of  $250,  we  are  not  inclined 
to  think  the  amount  of  damages  for  which  judgment  was 
rendered,  is  excessive.  Neither  'do  we  believe  the  newly- 
discovered  evidence  was  of  a  conclusive  character;  besides 
it  would  seem  to  follow  from  what  we  have  already  said, 
respecting  the  tender  that  was  made,  it  is  doubtful  if  the 
evidence  would  be  admissible.  If  the  proposed  evidence 
was  considered,  and  given  its  full  probative  force,  it  would 
only  prove  that  since  the  treatment  given  to  the  injured 
man  he  has  received  $500  in  settlement  for  the  negligence 
of  the  person  causing  his  injuries;  and  this  would  not  prove 
or  tend  to  prove  that  at  the  time  appellee  tendered  the  aid 
for  which  recovery  was  had,  Jacobson  was  not  such  a  per- 
son as  described  by  section  2i  of  the  statute  above  quoted. 

The  evidence  concerning  the  alleged  agreement  of  the 
appellee  to  accept  $125,  in  full  of  his  claim,  was  conflicting; 
and  the  jury  might  have  found  either  way  npon  that  point 
and  such  verdict  be  sustained;  and  we  do  not  therefore  feel 
warranted  in  disturbing  it  for  such  reason. 

Finding  no  reversible  error  in  the  record  of  the  Circuit 
Court  its  judgment  will  be  affirmed. 


S.  P.  Kooser  v.  H.  M.  Housh, 

1.    Instructions— Should  Not  be  Misleading.^Where  the  evidence  Is 
conflicting  the  instructions  should  be  accurate  and  not  misleading. 

Assumpsit,  for  work  and  services.    Trial  in  the  Circuit  Court  of 
Knox  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  John 
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A.  Gray,  Judge,  presiding.  Verdict  and  judgment  for  defendant 
Error  by  plaintiff.  Heard  in  this  court  at  the  May  term,  1808.  Reversed 
and  remanded.    Opinion  filed  September  26,  1898. 

J.  A.  McKbkzib  and  A.  M.  Brown,  attorneys  for  plaint* 
iff  in  error. 

M.  J.  Dodohbrtt,  attorney  for  defendant  in  error. 

Me.  Justice  Crabtrbr  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  brought  suit  before  a  justice  of  the 
peace,  to  recover  a  balance  of  wages  alleged  to  be  dq#  him 
for  the  services  of  his  minor  son,  who  had  been  in  the 
employment  of  defendant  in  error.  On  the  trial  before  the 
justice  plaintiff  in  error  recovered  a  judgment,  but  on 
appeal  to  the  Circuit  Court  there  was  a  trial  de  novoy 
resulting  in  a  verdict  and  judgment  in  favor  of  defendant 
in  error. 

There  is  no  dispute  that  plaintiff  in  error's  son,  Albert 
Kooser,  was  a  minor,  and  that  he  worked  for  defendant  in 
error  during  a  portion  of  the  years  1895  and  1896.  On  the 
first  hiring,  which  was  for  $15  per  month  and  board,  it 
clearly  appears  that  plaintiff  in  error  notified  defendant  in 
error  that  he  would  claim  his  son's  wages  and  that  they 
were  to  be  paid  to  him.  However,  he  gave  certain  orders  for 
several  sums  to  be  paid  to  the  son,  and  defendant  in  error 
claims  that  in  July,  1895,  plaintiff  in  error  authorized  him 
thereafter  to  pay  the  wages  to  the  son,  and  that  this  order 
was  never  revoked,  and  he  insists  that  in  pursuance  of  this 
alleged  authority  he  paid  the  son  in  full  for  all  the  work  he 
did,  and  in  fact  overpaid  him.  Plaintiff  in  error  brought 
one  suit  before  a  justice  of  the  peace  which  he  dismissed; 
he  then  brought  a  suit  in  attachment  in  the  name  of  the 
minor  son,  which  was  also  dismissed;  subsequently  he 
brought  this  suit  in  attachment  for  $135,  the  amount  he 
claimed  was  due  for  the  son's  wages.  Plaintiff  in  error 
denies  ever  having  given  defendant  in  error  any  general 
authority  to  pay  the  wages  to  the  son,  and  aside  from  this 
question  there  is  a  sharp  conflict  in  the  evidence  as  to 
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whether  defendant  in  error  paid  the  son  in  full  for  his  work 
as  he  claims  to  have  done. ,  Under  this  condition  of  the  evi- 
dence it  was  important  that  the  jury  should  have  been 
accurately  instructed.  We  think  the  thirteenth  instruction 
given  for  defendant  in  error  was  clearly  erroneous  And  mis- 
leading.   It  is  as  follows : 

"  13.  The  court  instructs  you  that  even  though  you  may 
believe  from  the  evidence  that  S.  P.  Kooser  had  a  right  to 
the  wages  of  his  son,  nevertheless  if  he  gave  his  son  the 
right  to  collect  them,  then  and  in  that  case  the  father  can 
not  recover  in  this  case  if  he  ordered  or  told  Housh  to  pay 
the  son,  Albert  Kooser,  whether  Housh  paid  all  that  was 
due  him  or  not." 

If  the  instruction  was  given  on  the  theory  that  the  son 
had  been  manumitted  by  the  father,  it  was  erroneous, 
because  there  was  no  sufficient  evidence  upon  which  to  base 
it.  If  it  was  given  upon  the  theory  that  plaintiff  in  error 
had  constituted  the  son  his  agent  to  receive  the  money,  then 
such  agency  was  revocable,  and  if  anything  still  remained 
due  for  wages,  plaintiff  in  error  would  be  entitled  to 
recover  it. 

But  by  this  instruction  the  jury  Were  practically  told 
that  if  plaintiff  in  error  had  ever  given  his  son  author- 
ity to  collect  his  wages,  then  plaintiff  in  error  could  not 
recover,  whether  anything  were  due  or  not.  The  evidence 
failing  to  show  manumission  by  the  father,  he  would  still 
be  entitled  to  recover  for  any  wages  still  owing  «by  defend- 
ant in  error,  notwithstanding  the  latter  might  have  been 
authorized  to  pay  them  to  the  son.  The  instruction  referred 
to  entirely  ignored  this  view  of  the  case,  and  no  doubt  mis- 
led the  jury  into  supposing  it  made  no  difference  whether 
anything  was  due  or  not,  because  plaintiff  in  error  could 
not  recover  in  any  event  if  he  bad  authorized  defendant  in 
error  to  pay  the  wages  to  the  minor  son. 

For  the  error  in  giving  this  instruction  the  judgment 
must  be  reversed  and  the  cause  remanded. 
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James  Sholl,  Henrj  Sholl  and  Samuel  Y.  Sholl  v.  Jacob 

Straesser. 

1.  Trespass— For  Taking  Coal—Burden  of  Proof  ,-*-In  an  action  of 
trespass  for  taking  coal,  the  burden  of  proof  is  upon  the  plaintiff,  not 
only  to  show  that  the  ooal  was  taken  from  his  Land,  but  before  defendants 
can  be  made  responsible,  he  must  show  that  they  took  the  coal,  or  in 
some  way  aided,  assisted  or  directed  the  taking,  or  that  they  had  charge 
or  control  of  the  underground  work  of  the  mine,  and  were  therefore 
bound  to  know  at  their  peril  whose  coal  was  being  taken. 

Trespass,  for  taking  coal  Trial  in  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Finding  and 
judgment  for  plaintiff.-  Appeal  by  defendants.  Heard  in  this  court  at 
the  May  term,  1896.  Reversed  and  remanded.  Opinion  filed  Septem- 
ber 26, 1898. 

Jack  &  Tichenob,  attorneys  for  appellants. 

Foster  &  Cablock,  attorneys  for  appellee. 

Mr.  Justice  Weight  delivered  the  opinion  of  the  court 
Action  of  trespass  by  appellee  against  appellants  for 
removing  coal  under  the  lands  of  the  former.  A  jury  was 
waived  and  a  trial  by  the  court  resulted  in  a  finding  and 
judgment  against  appellants  for  $1,750,  to  reverse  which 
they  prosecute  this  appeal. 

The  principal  error  assigned  and  argued  is,  that  the  find- 
ing and  jucjgment  are  against  the  evidence  of  the  case.  It 
appears  that  Adam  Sholl,  the  father  of  appellants,  during 
the  time  of  the  alleged  trespasses,  was  the  owner  of  a  coal 
mine  adjoining  the  lands  of  appellee;  he  was  old  and  infirm 
and  gave  little  or  no  attention  to  the  work  personally,  and 
died  before  this  suit  was  begun.  In  the  femploy  of  Adam 
Sholl  were  the  appellants,  who  each  worked  upon  a  salary; 
one  was  bookkeeper  and  office  man  in  the  city;  the  other 
two  looked  after  surface  work  in  the  field  and  around  the 
shaft  and  slope.  The  pit  boss,  Thome,  had  direct  charge  of 
all  underground  mining  operations.    It  does  not  appear 
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from  the  evidence  that  any  of  the  persons  connected  with 
the  work  in  the  mine,  nor  the  appellants,  knew  the  line  of 
appellee's  premises  had  been  crossed,  the  pit  boss  himself 
testifying  he  knew  nothing  of  it,  although  in  fact  a  large 
quantity  of  coal  was  taken  from  appellee's  lands.  There  is 
no  evidence  tending  to  show  that  appellants,  or  any  of 
them,  knew  coal  was  being  taken  from  appellee's  premises; 
there  is  no  sufficient  evidence  to  show  their  duties  required 
them  to  know  anything  concerning  the  underground  opera- 
tions; nor  to  give  any  order  or  directions  relating  thereto; 
or  that  they  in  fact  ever  gave  directions  with  reference  to 
such  matters.  This  work  was  wholly  in  charge  of  the  pit 
boss,  who  was  directly  responsible  to  the  proprietor,  Adam 
Sholl,  from  whom  he  received  orders  and  directions,  if  any 
were  given. 

The  burden  of  proof  was  upon  the  appellee,  not  only  to 
show  that  the  coal  was  taken  from  his  land,  but  before 
appellants  could  be  made  responsible,  that  they  in  some 
way  aided,  assisted  or  directed  the  removal  thereof,  or  that 
they  had  charge  or  control  of  the  underground  work,  and 
therefore  were  bound  to  know  at  their  peril  the  coal  of 
appellee  was.  being  taken.  This  we  think  he  failed  to  do, 
and  the  evidence  falls  short  of  proving  the  liability  of 
appellants  for  the  alleged  trespasses,  and  for  this  reason  we 
think  the  finding  and  judgment  is  against  the  evidence,  and 
the  latter  will  be  reversed  and  the  cause  remanded  for  a 
new  triaL 


William  H.  Sunderland  t.  Pioneer  Fire  Proof  Construc- 
tion Co. 

1.  Instructions— Must  be  Confined  to  the  Issues.— Where  some  counts 
of  a  declaration  charge  mere  negligence  and  others  charge  the  acts 
complained  of  to  have  been  wantonly  and  willfully  done  it  is  error  to  in- 
struct the  jury  that  they  can  not  find  the  defendant  guilty  unless  the 
plaintiff  shows  by  the  greater  weight  of  the  evidence  that  the  act  com* 
plained  of  was  willfully  or  wantonly  done,  without  stating  to  what 
counts  such  instructions  are  applicable. 
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Trespass  #n  the  Case,  for  personal  injuries.  Trial  in  the  Cirouit  Court 
of  La  Salle  County;  the  Hon.  Samuel  C.  Stouoh,  Judge,  presiding. 
Verdict  and  judgment  for  defendant.  Appeal  by  plaintiff.  Heard  in 
this  court  at  the  May  term,  1898.  Reversed  and  remanded.  ^  Opinion 
filed  September  26,  1898. 

_  * 

Statement. 

Appellee  has  a  factory  in  the  city  of  Ottawa,  has  clay  pits 
east  of  the  city,  and  uses  clay  therefrom  in  its  factory.  To 
transport  said  material  it  has  a  private'  tramway  operated 
by  electricity  and  leading  from  the  pits  to  the  factory. 
This  tramway  goes  along  Main  street  in  said  city  a  part  of 
said  distance,  and  crosses  the  Fox  river  upon  a  bridge  on 
said  street  within  the  city.  On  May  25,  1896,  a  train  of 
appellee  was  going  west,  composed  of  a  motor  car  and  two 
cars  attached  loaded  with  clay,  and  this  train  came  upon 
the  east  end  of  the  bridge.  At  the  same  time  appellant  was 
coming  from  the  west,  driving  a  horse  and  buggy,  and  hav- 
ing another  man  with  him.  He  drove  upon  the  west  end 
of  the  bridge.  His  horse  became  frightened  by  the  motor 
and  train  and  by  a  peculiar  hissing  noise  emitted  by  the 
motor.  Apjiellant  went  to  his  horse's  head  and  attempted 
to  hold  and  quiet  him.  He  claimed  he  signaled  and  shouted 
to  the  motorman  to  stop;  that  the  latter  disregarded  his 
signals  and  calls  and  came  on,  and  when  just  opposite  him 
turned  on  more  electricity  and  increased  the  hissing  sound 
and  still  further  frightened  his  horse. 

The  horse  broke  from  him  and  threw  him  down,  and  the 
buggy  passed  over  him.  His  collar  bone,  leg  and  elbow 
joint  were  broken.  He  claimed  the  motorman  was  negli- 
gent, and  that  appellee  was  responsible,  and  siied  for  dam- 
ages. Appellee  disputed  many  of  the  alleged  facts  set  up 
by  appellant;  denied  any  such  signals  were  seen  or  heard; 
claimed  that  the  motorman  was  careful;  and  that  the  horse 
was  unruly  and  known  to  appellant  to  be  so;  that  appellant 
could  have  seen  the  cars  before  going  upon  the  bridge,  and 
could  have  turned  aside  and  avoided  the  accident;  and  that 
appellant  was  guilty  of  negligence  which  caused  or  con- 
tributed to  his  injury.    The  evidence  upon  these  subjects 
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was  conflicting.  There  was  a  jury  trial  upon  issues  joined, 
and  verdict  and  judgment  for  appellee.  This  is  an  appeal 
therefrom. 

Butters,  Caee  &  Gleim,  attorneys  for  appellant. 

Samuel  Bicholson,  attorney  for  appellee.  i 

,  Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court.  # 

There  were  seven  counts  in  the  declaration.  It  is  claimed 
that  as  to  all  but  the  second  there  was  a  variance  between 
the  declaration  and  the  proofs,  because  said  counts  charged 
plaintiff  was  driving  his  horse,  while  the  proof  showed 
that  before  the  injury  plaintiff  had  Mopped,  got  out  of  his 
buggy  and  taken  his  horse  by  the  head.  We  do  not  need 
to  determine  this  contention,  for  the  second  count  certainly 
stated  the  situation  and  the  case  as  the  proofs  tended  to 
establish  them.  It  charged  mere  negligence,  ami  there 
was  proof  tending  to  support  it.  In  this  state  of  the  plead- 
ings and  proofs  the  court  erred  in  giving  at  the  request  of 
appellee  the  sixth  instruction  which  told  the  jury  they 
could  not  find  the  appellee  guilty  unless  appellant  had 
shown  by  the  greater  weight  of  the  evidence  that  the  act 
complained  of  was  willfully  or  wantonly  done.  This  error 
was  not  cured  or  waived  by  the  act  of  appellant  in  asking 
instructions  that  if  the  jury  believed  the  injury  was  caused 
by  the  willful  and  wanton  act  of  the  motorman  they  should 
find  for  plaintiff.  Appellant  had  two  counts,  the  fifth  and 
seventh,  which  charged  that  the  injury  was  caused  by  will- 
.  f  ul  and  wanton  acts  of  the  motorman.  Said  instructions 
asked  by  appellant  were  properly  applicable  to  said  fifth 
and  seventh  counts.  If  the  sixth  instruction  given  at 
request  of  appellee  had  been  that  appellant  could  not  recover 
under  the  fifth  and  seventh  counts  unless  he  proved  by  the 
greater  weight  of  evidence  that  the  act  complained  of  was 
willfully  or  wantonly  done,  it  would  have  been  correct; 
but  as  asked  and  given  it  required  that  character  of  proof 
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in  order  to  a  recovery  under  any  of  the  other  five  counts, 
which  charged  mere  negligence. 

Appellee  was  permitted  to  prove  over  appellant's  objec- 
tion that  the  motorman  had  on  other  occasions  been  care- 
ful and  had  on  other  occasions  assisted  those  driving  other 
horses  when  meeting  them  under  like  circumstances.  The 
true  issue  was  whether  the  motorman  was  negligent  on  the 
occasion  when  appellant  was  hurt.  This  evidence  should 
not  have  been  admitted.  A  number  of  leading  and  suggest- 
ive questions  were  improperly  permitted  to  be  put  by 
appellee  to  its  witnesses  on  direct  examination,  notwith- 
standing objections  interposed.  The  judgment  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 


Jacob  Martin,  The  Mississippi  Yalley  Stove  Co.,  J.  W. 

Broadhead.,  President,  A.L.  Tan  Osdel,  Secretary, 

and  J.  W.  Broadhead,  Alice  Broadhead,  Edmund 

Jackson,  A.  L,  Tan  Osdel,  H.  C.  Heller, 

Elisha  Lockheart,  and  Jacob  Martin, 

Directors  of  the  said  Company,  v. 

The  Ohio  Stove  Company. 

1.  Corporations— Foreign,  How  Governed  When  Acting  in  this 
State. — Foreign  corporations,  when  acting  in  this.  State,  are  subject  to 
the  same  restrictions  and  duties  as  domestic  corporations. 

2b  Same — Can  Not  Become  Stockholders.— A  corporation  can  not  be- 
come a  stockholder  in  another  corporation,  especially  when  the  object 
to  be  attained  is  the  control  of  the  latter. 

3.  Same— Can  Not  Become  an  Incorporator. — In  the  absence  of 
express  statutory  authority  a  corporation  can  not  become  an  incorpora- 
tor by  subscribing  for  shares  of  a  new  corporation;  neither  can  it  do  so 
indirectly,  through  persons  acting  as  its  agents  or  tools. 

Bill  for  Relief.— Tri^l  in  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  John  C.  Garver,  Judge,  presiding.  Hearing  and  decree  for 
defendant;  error  by  complainant  Heard  in  this  court  at  the  May  term, 
1698.    Reversed  and  remanded.    Opinion  filed  September  26,  1898. 

C.  C.  Mo  Ma  hon,  attorney  for  plaintiff  in  error. 
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H.  0.  Wakd,  attorney  for  defendant  in  error. 

Mb.  Justice  Wright  delivered  the  opinion  of  the  cburt. 

Jacob  Martin,  the  plaintiff  in  error,  and  fonr  other  per- 
sons, who  together  constituted  the  board  of  directors  of  the 
defendant  in  error,  the  Ohio  Stove  Company,  a  corporation 
organized  under  the  laws  of  the  State  of  Ohio,  and  doing' 
business  at  Tiffin,  in  that  State,  entered  into  a  written  con- 
tract, apparently  in  their  individual  capacity,  with  several 
citizens  of  Fulton,  Illinois,  by  which  the  former  agreed  to 
organize  a  corporation  under  the  laws  of  Illinois,  with  its 
principal  office  at  the  latter  place,  to  be  named  the  Ohio 
Stove  Company,  or  some  other  suitable  name,  with  a  cap- 
ital stock  of  $90,000,  to  erect  a  manufacturing  plant  upon 
the  land  to  be  procured  by  the  Fulton  citizens,  for  the  pur- 
pose of  manufacturing  stoves  and  other  metal  products, 
and  as  an  inducement  thereto,  in  addition  to  the  site,  the 
citizens  agreed  to  pay  a  bonus  of  $30,000  and  subscribe  for 
200  shares  of  $100  each  of  the  stock  of  the  new  corporation. 
The  corporation  was  duly  organized  by  the  name  of  the 
Mississippi  Valley  Stove  Company,  and  the  site  and  bonus 
acceptably  produced  or  secured.  Martin  and  his  four 
associates  each  subscribed  J 40  shares  of  the  capital  stock, 
and  Charles  0.  McMahon  subscribed  for  the  citizens  the 
remaining  200  shares,  which  latter,  by  a  subsequent  con- 
tract, was  released,  and  the  capital  stock  of  the  company 
reduced  to  $70,000.  Martin  and  his  four  associates,  in 
addition  to  being  the  directors,  were  the  sole  stockholders 
of  the  Ohio  corporation,  each  owning  $5,000  of  its  total 
capital  stock  of  $25,000.  The  present  bill  was  filed  by  the 
Ohio  Stove  Company,  by  which  it  claims  the  contract  so 
entered  into  with  the  citizens  of  Fulton,  by  the  persons  con- 
stituting its  board  of  directors,  was  in  fact  its  contract,  and 
was  so  intended  at  the  time  it  was  made,  and  that  it  was 
entitled  to  the  stock  certificates.  It  is  averred  in  the  bill 
that  no  payments  on  account  of  stock  were  made  other  than 
the  contribution  of  the  citizens,  and  machinery  and  money 
supplied  by  the  Ohio  Stove  Company;  that  the  Illinois  cor- 
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poration  wag  by  the  Ohio  corporation  sold  to  J.  W.  Broad- 
head  and  others,  and  in  order  to  complete  a  legal  transfer 
it  was  necessary  to  have  certificates  of  the  shares  of  stock 
issued  to  the  subscribers  thereto,  such  certificates  then  to 
be  assigned  to  the  purchasers;  that  Martin,  claiming  to  own 
individually  the  140  shares  subscribed  by  him,  refused  to 
transfer  his  certificate,  and  for  that  reason  it  was  not 
issued,  whereupon  he  filed  a  petition  for  a  mandamus  to 
compel  such  issue.  The  bill  prays  the  certificates  to  be 
decreed  to  issue  to  the  Ohio  company  and  for  a  perpetual 
injunction  against  the  proceedings  for  mandamus.  All 
defendants  were  defaulted  except  Martin,  who  answered, 
denying  the  material  averments  of  the  bill,  and  claiming 
the  stock  as  his  own.  On  the  hearing  the  chancellor  decreed 
in  accordance  with  the  prayer  of  the  bill,  to  reverse  which 
this  writ  of  error  is  prosecuted* 

It  is  insisted  in  support  of  the  deoree  that  the  investment 
made  in  the  Illinois  corporation  was  wholly  of  the  actual 
or  procured  means  of  the  Ohio  corporation;  and  that  the 
value  of  the  140  shares  of  stock  is  a  part  of  its  assets  and 
required  by  it  to  discbarge  its  debts,  and  if  anything 
should  remain  after  such  debts  are  satisfied,  then  and  only 
then  could  Martin,  who  is  said  to  be  insolvent  and  a  debtor 
to  the  corporation,  have  any  legal  or  equitable  claim  thereto. 
Conceding  all  this  to  be  true  we  do  not  perceive  how  it  can 
avail  to  support  the  present  proceeding,  which  is  not  a  bill 
to  settle  the  affairs  of  the  Ohio  corporation  and  close  its 
business,  nor  a  creditor's  bill  against  plaintiff  in  error.  If 
it  be  true  that  the  property  of  the  Ohio  corporation  wholly 
created  the  Illinois  corporation,  plaintiff  in  error,  as  a  share- 
holder in  the  former,  was  entitled  to  a  one-fifth  share  of  any 
dividends  it  might  declare;  and  we  can  not  presume  it  was 
the  intention  of  the  directors  of  that  company,  and  if  it  was, 
the  law  would  not  permit  them  to  do  more  than  invest 
in  another  corporation  that  which  it  might  pay  to  its  indi- 
vidual shareholders  as  dividends,  or  a  refunding  of  their 
pro  rata  shares  of  a  reduction  of  stock,  if  such  was  made, 
and  then  only  in  their  names  and  for  their  benefit.    If  such 
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action  of  the  corporation,  by  the  unanimous  consent  of  the 
shareholders,  should  injuriously  affect  creditors,  no  doubt  it 
might  be  successfully  assailed  by  such  creditors  in  an  appro- 
priate form;  but  it  is  difficult  to  find  any  principle  upon 
which  to  ground  the  right  of  the  corporation  to  do  so, 
unless  moved  thereto  by  a  non-consenting  stockholder. 
Moreover,  foreign  corporations  when  acting  in  this  State, 
are  subject  to  the  same  restrictions  and  duties  as  domestic 
corporations.  Bishop  v.  American  Preservers'  Co.,  157  111. 
313.  A  corporation  can  not  become  a  stockholder  in 
another  corporation,  especially  when  the  object  to  be 
attained  is  the  control  of  the  latter.  In  the  absence  of 
express  statutory  authority  it  can  not  become  an  incorpo- 
rator by  subscribing  for  shares  of  a  new  corporation,  and  it 
can  not  do  this  indirectly  through  persons  acting  as  its 
agents  or  tools.  People  ex  rel.  v.  Chicago  Gas  Trust  Co., 
130  111.  268,  and  cases  cited. 

Here  the  contracts  executed  by  the  persons  composing 
the  board  of  directors  of  the  Ohio  corporation  purport  to 
be  their  individual  undertaking,  and  do  not  profess  to  be 
for  the  Ohio  Stove  Company.  If  the  contracts  were  exe- 
cuted as  they  appear,  and  were  so  intended,  it  will  not  be 
contended  there  is  equity  in  the  present  bilL  If  the  trans- 
action was  as  claimed  by  the  Ohio  Stove  Company  in  the 
bill  filed  by  it,  and  as  found  by  the  decree,  then  it  intended 
to  own  and  control  the  new  corporation,  which  by  the  law 
above  referred  to  it  is  prohibited  from  doing.  Had  the 
facts  as  now  claimed  by  defendant  in  error  appeared  to  the 
Secretary  of  State  in  the  report  of  the  commissioners 
appointed  by  him,  it  would  have  been  the  duty  of  that 
officer  to  have  refused  the  certificate  of  incorporation.  To 
permit  the  corporation  by  its  directors  to  make  the  sub- 
scriptions in  the  individual  names  of  the  latter,  thereby 
giving  a  semblance  of  compliance  with  the  statute  sufficient 
to  secure  the  issuance  of  a  certificate  of  incorporation,  as 
was  done  in  this  case,  and  then  by  proceedings  like  the 
present,  instituted  by  a  person  in  pari  delicto,  compel  the 
stockholders  to  transfer  their  shares  to  the  corporation 
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itself,  would  be  to  permit  a  person  to  ta}te  advantage  of 
his  own  wrong  to  perpetuate  a  fraud  upon  the  law,  and 
to  use  a  court  of  equity  to  aid  in  evading  the  law  and  set- 
ting it  at  naught.  We  can  not  believe  courts  of  equity  can 
be  rightfully  sought  for  such  purposes,  and  the  decree  of 
the  Circuit  Court  will  be  reversed  and  the  cause  remanded 
with  directions  to  dissolve  the  injunction  and  dismiss  the 
bill  for  want  of  equity.    Reversed  and  remanded. 


George  Hertel  v.  People  of  State  of  Illinois. 

1.  Intohcatino  Liquors— Cuter  i«,  When  it  Intoxicates.— The  fact 
that  cider  intoxicates  the  persons  to  whom  it  is  sold  is  conclusive  proof 
that  it  is  intoxicating  liquor  of  the  kind  against  which  Chapter  48,  R.  S., 
entitled  "Dram  Shops,"  is  aimed. 

2.  Cider—  When  Within  the  Meaning  of  the  Dram  Shop  Act.— The 
mere  fact  that  cider  is  the  product  of  fruit  grown  upon  a  farm  furnishes 
no  immunity  to  the  producer  from  the  penalties  of  the  statute  (Ch.  48, 
R.  8M  Dram  Shops,)  for  unauthorized  sales. 

Indictment,  for  selling  intoxicating  liquors  without  a  license.  Trial 
in  the  Circuit  Court  of  Lake  County;  the  Hon.  Charles  H.  Donnelly, 
Judge,  presiding.  Verdict  of  guilty.  Error  by  defendant  Heard  in 
this  court  at  the  May  term,  1898.  Affirmed,  Opinion  filed  Septem- 
ber 96.  1896. 

Ttjbkook  &  Galloway,  attorneys  for  plaintiff  in  error. 
C.  T.  Hbydeokeb,  state's  attorney,  for  defendant  in  error. 

Mb.  Justice  Wbight  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  for  selling  intoxicating 
liquors  without  a  license  to  keep  a  dram  shop,  and  upon 
the  trial  was  convicted  on  the  first  count  of  the  indictment; 
a  fine  of  $20  and  the  costs  having  been  imposed  by  the  court, 
he  prosecutes  this  writ  of  error  to  reverse  the  same. 

The  onlv  evidence  heard  at  the  trial,  and  from  which 
such  conviction  followed,  was  the  stipulation  of  the  parties, 


110  Appellate  Courts  op  Illinois, 

Vol.  78.]  Hartel  v.  The  People. 

"that  the  defendant  manufactured  from  the  apples  grown 
on  his  place  a  liquor  called  cider;  and  that  such  cider  was 
afterward  sold  by  him  in  quantities  less  than  one  gallon,  on 
his  premises,  to  various  persons,  as  charged  in  said  indict- 
ment; and  at  the  time  of  such  sale  he  had  no  license  to  keep  a 
dram  shop;  and  that  such  sales  were  made  within  the  county 
of  Lake,  Illinois;  and  that  the  parties  to  whom  such  sales 
were  made  would  testify,  if  present  iu  court,  that  they 
became  intoxicated  by  reason  of  drinking  the  cider  so  sold." 
It  is  contended  by  the  counsel  for  plaintiff  in  error,  in  their 
argument,  by  which  they  seek  to  reverse  the  judgment  of 
the  trial  court,  that  cider  is  not  such  a  liquor  as  contem- 
plated by  the  statute,  the  sale  of  which  is  prohibited  without 
a  license  to  keep  a  dram  shop.  The  statute  provides :  "  Who- 
ever, not  having  a  license  to  keep  a  dram  shop,  shall  sell  any 
intoxicating  liquors  in  less  quantity  than  one  gallon,  shall  be 
fined  not  less  than  twenty  dollars  nor  more  than  one  hundred 
dollars,  or  imprisoned  in  the  county  jail  not  less  than  ten 
nor  more  than  thirty  days,  or  both,  in  the  discretion  of  the 
court."  It  has  been  held  that  under  an  indictment  it  is  not 
enough  for  the  people  to  prove  that  the  liquor  sold  was 
beer;  the  proof  must  be  either  that  the  beer  was  intoxicating 
or  that  it  was  lager  beer.  Hansburg  v.  People,  120  111.  21. 
So  we  have  no  doubt  it  would  be  insufficient  to  prove  merely 
that  the  liquor  sold  was  cider;  but  when  it  is  admitted,  as  was 
done  in  this  case,  that  the  liquor  so  sold  intoxicated  the 
persons  who  drank  it,  the  proof  becomes  conclusive  that  it 
was  intoxicating  liquor,  the  kind  of  liquor  against  which 
the  title  of  the  dram  shop  act  is  aimed. 

It  can  not  be  maintained,  as  argued  by  counsel,  the  mere 
fact  that  the  oider  was  the  product  of  fruit  grown  upon  the 
farm  of  plaintiff  in  error,  furnishes  immunity  from  the 
penalties  of  the  statute,  any  more  than  would  the  sale  of 
brandy  made  from  the  same  fruit,  or  distilled  spirits  from 
the  grain  products  of  the  farm.  The  judgment  of  the  Cir- 
cuit Court  will  therefore  be  affirmed. 
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Ebin  J.  Ward,  Mayor,  etc.,  v.  I.  J,  Cook, 

1.  Maotamus—  The  Right  to  it  Must  be  Clear.— Before  a  person 
claiming  to  be  an  officer  is  entitled  to  the  writ  of  mandamus  he  must 
show  a  clear  right  to  it,  and  will  be  required  to  prove  that  he  was,  either 
dejure  or  de  facto,  the  officer  he  claims  to  be. 

2.  Same— A  City  Marshal,  When  Entitled.— A  city  marshal,  before 
he  is  entitled  to  a  mandamus  and  the  emoluments  of  his  office,  must  pro- 
duce in  evidence  an  ordinance  passed  by  a  two-thirds  vote  of  the  city 
council  providing  for  his  election  or  appointment  as  required  by  Sec, 
2  of  Art.  6,  Chap.  24,  R  S.  (Hurd's  Statutes  1897,  p.  274). 

8.  City  Marshal— Office  Must  be  Created  by  Ordinance. — Under 
Sec.  2  of  Art  6,  Chap.  24,  R.  S.  (Hurd's  Statutes  1897,  p.  274),  there  can 
be  no  such  office  as  city  marshal  in  cities  incorporated  under  the  general 
law  until  the  passage  of  an  ordinance  providing  for  his  election  or 
appointment. 

4.  Crnsa— Powers  of  the  City  Council  in  Faying  Salaries.— A  city 
council  exceeds  its  powers  by  appropriating  money  to  pay  the  salary  of 
an  officer  having  no  legal  existence,  and  the  mayor  can  not  be  required 
to  sign  treasury,  warrants  for  services  performed  by  an  acting  officer 
where  the  office  does  not  exist. 

Mandamus,  to  compel  a  mayor  to  sign  warrants  for  a  marshal's 
salary.  Trial  in  the  Circuit  Court  of  La  Salle  County;  the  Hon.  Charles 
Blaxchard,  Judge,  presiding.  Finding  and  judgment  for  relator. 
Appeal  by  respondent  Heard  in  this  court  at  the  May  term,  1898. 
Reversed.    Opinion  filed  September  26, 1898. 

McDougall  &  Chapman,  attorneys  for  appellant. 

A  petition  for  mandamus  must  show  on  its  face  a  clear 
right  to  the  relief  demanded,  and  it  must  distinctly  set  forth 
ail  the  material  facts  on  which  the  relator  relies,  so  that  the 
same  may  be  admitted  or  traversed.  Moses  on  Mandamus, 
19 ;  Meachem  on  Public  Offices  and  Officers,  Section  331 ; 
Canal  Trustees  v.  The  People,  12  111.  248 ;  The  People  ex  rel. 
Glann,  70  111.  232 ;  Springfield  &  111.  S.  E.  Ey.  Co.  v.  County 
Clerk,  74  III.  27;  The  People  v.  Davis  et  al.,  93  111.  133; 
Lavalle  v.  Soucy,  96  111.  467 ;  The  People  ex  rel.  v.  Village 
of  Crotty,  9a  111.  180 ;  Amos  et  al.  v.  Burrus,  11  111.  App. 
383 ;  Hoxey  v.  County  Commissioners,  25  Maine,  333. 

A  writ  will  not  be  issued  to  enforce  a  doubtful  right  ilor 
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where  the  legal  right  is  not  clear  and  certain.    Meachem 
on  Public  Offices  and  Officers,  Sec.  331. 

The  party  applying  for  the  writ  most  show  by  his  applica- 
tion that  all  the  conditions  exist  which  are  necessary  to 
create  the  duty.  Meachem  on  Public  Offices  and  Officers, 
Sec.  331. 

An  office  which  has  no  legal  existence  at  the  time  of  the 
transaction  upon  which  a  question  arises  can  not  confer 
upon  a  person  claiming  to  act  by  virtue  thereof  the  char- 
acter of  an  officer  de  facto.  Throop  on  Public  Officers,  Sec- 
tion 639. 

In  order  to  maintain  an  action  against  a  municipal  corpo- 
ration to  recover  salary,  the  plaintiff  must  be  an  officer  de 
jure.  One  who  is  an  officer  de  facto  only  can  not  recover. 
Throop  on  Public  Officers,  Sec.  510 ;  lb.  Sec.  517 ;  Wayne 
County  v.  fienoit,  20  Mich.  176 ;  Meachem  on  Public  Offices 
and  Officers,  Sec.  331. 

In  an  action  brought  to  recover  the  salary  and  emolu- 
ments of  a  public  office,  the  title  of  the  plaintiff  to  the  office 
is  put  in  issue.  .  Throop  on  Public  Offices  and  Officers,  Sea 
517,  518;  Matthews  v.  Supervisors,  53  Miss.  715;  Kimball 
v.  Alcorn,  45  Miss.  151;  Dolan  v.  Mayor,  68  N.  T.  274; 
People  v.  Potter,  63  Cal.  127. 

A  de  facto  officer  can  not  maintain  an  action  to  recover 
the  salary  of  the  office.  Meehan  v.  Hudson,  46  N.  J. 
L.  276;  Matthews  v.  Supervisors,  53  Miss.  715;  Chris- 
tian v.  Gibbs,  53  Miss.  314;  Commonwealth  v.  Slifer,  25 
Pa.  St.  23;  Riddle  v.  Bedford,  7  S.  &  R.  386;'  Mayfield 
v.  Moore,  53  111.  428;  McCue  v.  Wapello  County,  66  Iowa, 
698;  People  v.  Potter,  63  Cal.  127;  Meagher  v.  Story 
County,  5  Nev.  244;  Kimball  v.  Alcorn,  45  Miss.  151. 

A  person  who  sues  to  recover  from  a  municipality  the 
salary  or  other  emoluments  attached  to  an  office  which  he 
claims  to  hold,  must,  if  his  right  to  the  salary  is  put  in 
issue,  show  not  only  that  he  acted  as  such  officer,  but  also 
that  he  did  so  as  an  officer  de  jure.  Throop  on  Public 
Officers,  Sec.  661. 

When  a  person  sets  up  title  to  property  by  virtue  of  an 
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office  and  comes  into  court  to  recover  it,  he  must  show  an 
unquestionable  title.    People  v.  Nostrand,  46  N.  Y.  383. 

When  an  officer  seeks  to  recover  fees  or  emoluments,  he 
must  show  his  right  to  the  possession  of  the  office.  McCue' 
v.  County  of  Wapello,  56  Iowa,  698. 

It  is  therefore  a  rule  of  law  that  when  an  officer  seeks  to 
recover  the  emoluments  of  an  office,  he  must  show  his 
right  to  the  possession  of  the  office.  Actual  incumbency 
merely,  gives  no  right  of  recovery.  People  v.  Potter,  63 
Cai.  127. 

The  right  of  the  party  claiming  the  writ  of  mandamus 
must  be  clear  and  certain,  absolute  and  positive,  perfect 
and  complete,  and  every  material  fact  necessary  to  show 
the  plain  duty  of  the  respondent  to  act  in  the  premises  must 
be  set  forth  by  the  party  seeking  to  compel  the  perform- 
ance of  the  act.  High  on  Extraordinary  Legal  Remedies, 
Sec.  9-550;  People  v.  Salmon,  46  111.  415;  County  of  St. 
Clair  v.  People,  85  111.  396;  Supervisors  v.  People,  110  111. 
577;  Hall  v.  People,  57  111.  316;  People  v.  City  of  Elgin, 
66  111.  507. 

Section  12  of  Article  3,  Chapter  24,  of  Revised  Statutes 
of  Illinois,  entitled  Cities,  provides,  in  referring  to  city  coun- 
cils, "  It  shall  keep  a  journal  of  its  own  proceedings." 

P.  MoArthub  and  Samuel  P.  Hall,  attorneys  for  appellee, 
contended  that  a  common  law  writ  of  mandamus  could 
only  be  obtained  where  there  was  no  adequate  remedy  at 
law,  and  where  without  it  there  would  be  a  failure  of  jus- 
tice. But  by  the  force  of  the  statute  of  this  State  a  pro- 
ceeding for  a  writ  of  mandamus  shall  not  be  dismissed  nor 
the  writ  denied  because  a  petitioner  may  have  another  spe- 
cific remedy,  where  such  writ  will  afford  a  proper  and  suffi- 
cient remedy.  Where  the  statute  provides  a  means  for  com- 
pelling an  officer  to  perform  his  duty,  it  does  not  interfere 
with  the  common  law  right  already  given,  but  creates  an 
additional  remedy.  2d  Vol.  Shinn's  Pleading  &  Practice,  p.. 
1295;  Brokaw  v.  Comm'rs  of  Highways,  etc.,  130  111.  48a; 
The  Ohio  &  Miss.  R.  R.  Co.  v.  The  People  ex  reL,  etc.,  121  § 
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III  483;  The  People  ex  rel.  v.  The  Village  of  Crotty,  93 
111.180. 

Whenever  the  law  imposes  an  absolute  duty  upon  the 
municipal  corporation  or  officer,  of  which  there  is  a  neglect 
or  refusal  to  perform,  mandamus  is  a  proper  remedy  to  com- 
pel it  City  of  Chicago  v.  Sansum,  87  111.  182;  The  City  of 
Olney  v.  Hacvey  &  Boyd,  50  111.  453;  The  A.  &  Eng.  Ency- 
clopsedia  of  Law,  Vol.  14,  p.  165,  Sec.  1. 

Where,  by  the  regulations  of  a  municipal  corporation, 
money  in  its  treasury  can  only  be  drawn  upon  an  o«ier 
signed  by  a  city  officer,  and  the  duty  of  such  officer  in 
respect  thereto  is  wholly  ministerial,  mandamus  will  issue 
to  compel  such  officer  to  sign  such  order  for  a  sum  of  money 
appropriated  to  pay  a  claim  by  the  body  intrusted,  within 
such  municipality,  with  the  power  of  appropriation.  Vol. 
14  A.  &  Eng.  Encyclopaedia  of  Law,  p.  179;  Jack  v.  Moore, 
66  Ala.  184;  People  v.  Green,  56  N.  Y.  466;  State  v.  Rich- 
ter,  37  Wis.  275;  Apgar  v.  Trustees,  5  Vroom  (N.  J.),  308; 
Ryan  v.  Hoffman,  26  Ohio  St.  109;  State  v.  Ames,  31  Minn. 
440. 

Where  a  duty  exists  in  a  city  to  pay  a  specific  and 
ascertained  charge,  it  would  be  injustice  to  both  parties, 
debtor  and  creditor,  to  permit  or  require  a  suit  at  law  when 
the  judgment  can  not  be  collected  by  an  execution.  The 
township  should  not  be  put  to  useless  expense  by  the  fault 
of  its  officers,  and  the  creditor  ought  not  to  be  put  to  the 
delay  or  expense  of  suit.  Marathon  v.  Oregon,  8  Mich.  378; 
Harrington  v.  Coal  Comm'rs  of  Berkshire,  22  Pick.  (Mass.) 
263. 

A  claim  for  a  certain  ascertained  amount,  its  allowance 
and  auditing  by  the  city  council,  is  equivalent  to  a  judg- 
ment at  law,  and  a  mandamus  will  lie  to  enforce  its  pay- 
ment. Kelly  v.  Wimberly,  61  Miss.  548;  State  v.  Hayns 
(N.  J.),  11  Atl.  Reporter,  151;  State  v.  Ames,  21  Minn.  440; 
School  District  v.  Root,  61  Mich.  373;  The  People  ex  rel. 
Anderson  v.  Township  Board  of  La  Grange,  2  Mich.  187. 

The  right  to  an  office  will  not  be  settled  by  a  mandamus 
proceeding.    North  v.  The  People,  139  111.  101;  Waterman 
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v.  The  C.  &  I.  Ry.  Co.,  139  III.  669;  Roodhouse  v.  Jennings, 
29  111.  App.  52;  School  District  v.  Root,  61  Mich.  373. 

In  a  collateral  proceeding  of  this  sort  the  courts  do  not 
look  at  irregularities.  The  City  of  Olney  v.  Harvey  et  al., 
50  111.  453. 

As  the  office  of  city  marshal  is  created  by  the  city  council 
of  the  city  the  existence  of  the  office  may  well  be  presumed 
from  recognition  by  the  city.  Oatlett  v.  The  People  ex  rel., 
151  HI.  24;  Jamieson  et  al.  v.  The  People,  etc.,  16  111.  257; 
Brush  v.  Blanchard,  19  111.  37;  The  People  v.  Thurber,  13 
111.  554;  The  Am.  &  Eng.  Encyclopedia  of  Law,  Vol.  15, 
p.  1046,  Sec  5. 

The  discretion  of  municipal  corporations  within  the  sphere 
of  their  powers  is  as  wide  as  that  possessed  by  the  govern- 
ment of  a  State.  This  discretion  is  to  be  recognized  accord- 
ing to  the  judgment  of  the  corporation  as  to  the  necessity 
or  expediency  of  any  given  measure.  The  General  Assembly 
is  a  co-ordinate  branch  of  the  State  government,  and  so  is 
the  law-making  power  of  a  municipal  corporation  within 
the  prescribed  limits.  It  is  no  more  competent  for  the 
judiciary  to  interfere  with  the  legislative  acts  of  one  than 
the  other.  Where,  therefore,  municipal  corporations  or 
their  officers  are  acting  within  well  regulated  powers  or 
exercising  a  discretionary  power,  the  courts  are  .wholly 
unwarranted  in  interfering  unless  fraud  is  shown  or  the 
power  or  discretion  is  being  manifestly  abused  to  the  oppres- 
sion of  the  citizens.  Am.  &  Eng.  Encyclopedia  of  Law, 
VoL  15,  p.  1046,  Sec.  5. 

Ms.  Justice  Wright  delivered  the  opinion  of  the  court. 

On  May  7,  1896,  appellee  was  appointed  city  marshal  of 
the  city  of  Marseilles,  La  Salle  county,  by  George  L.  Smith, 
then  mayor  of  the  city,  and  hifc  appointment  was  con- 
firmed by  the  city  council.  He  then  qualified  as  such 
officer  by  giving  bond  and  taking  the  oath  of  office.  He 
was  paid  for  his  services  from  that  time  to  the  first  of  May, 
1897,  by  warrants,  drawn  by  order  of  the  city  council  upon 
the  city  treasurer,  at  the  rate  of  $50  per  month.    Appellant 
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having  been  elected  mayor  of  said  city,  was  installed  in  said 
office  in  the  month  of  May,  1897,  and  thereafter  the  city 
council,  from  time  to  time,  ordered  warrants  to  issue  to 
appellant  for  his  alleged  salary,  at  $50  per  month,  for  May, 
June,  July,  August  and  September,  1S97,  which  warrants 
appellant  as  such  mayor  refused  to  sign.  Appellant  at  no 
time  appointed  appellee  as  marshal.  Appellant  introduced 
in  evidence  an  ordinance  passed  and  approved  May  7, 1897, 
for  the  appointment  by  the  mayor,  to  be  confirmed  by  the 
council,  of  a  city  marshal,  and  a  repeal  .thereof  on  August 
2,  1897.  No  appointment  or  confirmation  of  a  marshal 
appears  from  the  evidence  to  have  ever  been  made  there- 
under. 

Petition  was  filed  by  appellee  against  appellant  for  a  writ 
of  mandamus  to  compel  him,  as  such  mayor,  to  sign  the 
warrants  above  mentioned,  to  which  appellant  filed  answer; 
and  on  the  hearing,  the  facts  above  stated,  and  others 
which  we  regard  as  immaterial  to  this  decision,  appeared 
from  the  pleading  and  evidence.  The  court  found  the  issues 
for  the  appellee,  and  gave  judgment  against  appellant 
awarding  the  peremptory  writ  of  mandamus  requiring  him 
to  sign  the  warrants,  from  which  judgment  he  prosecutes 
this  appeal. 

Before  the  appellee  was  entitled  to  the  writ  of  mandamus 
he  was  required  by  the  well  settled  and  elementary  rules  of 
the  law  to  show  a  clear  right  to  it.  He  was  therefore 
required  to  prove  that  he  was  either  de  jure  or  de  facto  the 
city  marshal  of  Marseilles,  before  he  would  be  entitled  to 
the  emoluments  thereof.  To  make  this  proof  it  was  neces- 
sary that  he  should  produce  in  evidence  an  ordinance 
passed  by  a  two-thirds  vote  of  the  city  council  of  the  city 
of  Marseilles,  providing  for  the  election  or  appointment  of 
a  city  marshal  as  required  by  section  2  of  article  6,  chapter 
24,  Bevised  Statutes.  This  he  has  failed  to  do.  In  truth 
there  is  no  claim  such  ordinance  was  ever  in  existence, 
except  during  the  interval  between  May  7,  1897,  and 
August,  2,  1897,  under  which  appellee  neither  claims  title 
nor  authority.  Under  the  section  of  the  statute  to  which 
we  have  referred,  there  can  be  no  such  office  as  city  mar- 
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shal  in  the  city  of  Marseilles  until  the  passage  of  the  ordi- 
nance therein  provided.  At  the  time  of,  his  appointment 
and  confirmation,  May  7,  1896,  there  could  be  no  dejure 
city  marshal  because  there  was  no  such  office  to  fill,  and 
where  there  is  no  office  to  fill,  there  can  be  no  officer  either 
dejure  or  de  facto.  Norton  v.  Shelby  County,  118  U.  S. 
425,  and  cases  cited. 

The  city  council  therefore  exceeded  their  powers  by 
appropriating  money  and  ordering  warrants  to  pay  the 
salary  of  an  officer  having  no  legal  existence,  and  the  mayor 
could  not  properly  be  required  to  sign  treasury  warrants 
for  services  performed  by  an  acting  officer  when  there 
could  be  no  real  officer.    The  judgment  of  the  Circuit  Court 

will  be  reversed. 

* 

Finding  op  Facts  to  Be  Recited  in  the  Final  Oedeb  of 

the  Court. 

The  court  finds  as  facts  from  the  evidence  in  this  case 
that  at  the  time  appellee  claims  he  was  appointed  city  mar- 
shal of  the  city  of  Marseilles,  no  such  officer  was  in  exist- 
ence in  said  city,  nor  has  he  ever  been  appointed  or 
confirmed  under  any  ordinance  passed  by  the  city  council 
creating  said  office;  that  at  no  time  during  the  period  of 
time  for  which  he  claims  salary  was  there  any  ordinance  in 
force  creating  said  office,  except  from  May  7,  1897,  to 
August  2,  1897,  and  appellee  claims  neither  title  nor  author- 
ity thereunder. 


William  P.  Rhodes  and  Harriet  Rhodes  v.  John  B. 

Rhodes,  Jr.,  Fannie  L.  Rhodes,  Thomas  B. 

Rhodes  and  Emma  E.  Rhodes. 

r 

1.  Rents  and  Profits— In  Partition.— A  proper  division  of  rents  and 
profits  is  germane  to  a  bill  for  partition,  and  relief  on  that  subject  may 
be  granted  by  the  decree  in  the  partition  suit. 

2.  Equity  Practice — Jurisdiction— When  Retained  for  All  Pur- 
poses.— When  a  court  of  equity  has  obtained  jurisdiction  for  one  pur* 


I 
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pose  it  will,  under  proper  pleadings  and  prayer,  proceed  to  grant  com- 
plete relief  touching  the  subject-master  of  the  suit,  even  if  it  involve* 
relief  which  could  have  been  had  at  law. 

8.  Partition— Rents  and  Profits  Determined  in— By  Arbitration. — 
The  fact  that  the  parties  in  a  suit  for  partition  resort  to  arbitration 
for  the  purpose  of  ascertaining  what  sum  is  due  from  one  of  the  parties 
for  his  use  of  the  premises  is  still  germane  to  the  suit  for  partition, 
and  the  court  will  enforce  the  payment  of  the  sum  so  ascertained,  upon 
its  being  brought  before  the  court  by  a  proper  supplemental  pleading. 

4.  Prachob— Interval  Between  Computation  and  Decree— Antedat- 
ing Decrees, — Where  there  is  an  interregnum  between  the  time  fixed 
in  a  computation  and  the  date  of  the  entry  of  a  decree  or  judgment 
thereon,  he  who  wishes  the  intermediate  time  covered  by  the  judgment 
should  specifically  ask  the  trial  court  to  act  on  the  subject,  and  if  he 
does  not  he  is  not  in  a  position  to  complain  of  the  omission. 

Bill  for  Partition.— Trial  in  the  Circuit  Court  of  Carroll  County;  the 
Hon.  James  Shaw,  Judge,  presiding.  Hearing  and  decree  for  complain- 
ants. Appeal  by  defendants.  Heard  in  this  court  at  the  May  term,  1896, 
Affirmed.    Opinion  filed  September  06, 189a 

Statement. 

This  is  a  writ  of  error  sued  oat  by  William  P.  Rhodes 
and  his  wife  to  review  a  partition  decree  so  far  as  it  required 
William  to  pay  certain  sums  to  his  co-tenants  for  his  use  of 
the  premises.  The  original  bill  was  filed  by  defendants  in 
error  for  partition  of  real  estate  in  the  city  of  Savanna,  in 
Carroll  county,  and  it  prayed  for  an  accounting  of  rents  and 
profits  against  William,  who  had  been  exclusively  in  pos- 
session since  August  8,  1894,  and  who  owned  a  two-thirds 
interest.  Afterward  the  parties  agreed  to  submit  the  ques- 
tion of  rents  to  arbitration,  and  complainants  asked  leave 
"  to  amend  their  bill  instanter  so  far  as  it  has  referred  to 
rent,"  which  leave  was  granted.  They  then  filed  a  paper 
which  stated  they  amended  their  bill  "  by  striking  out  the 
last  eight  lines  on  page  seven,  and  the  first  thirteen  lines  on 
page  eight."  The  record  contains  nothing  from  which  it 
can  be  determined  what  was  stricken  out,  but  the  abstract 
pays  that  the  amendment  struck  out  all  reference  to  posses- 
ion, rents  and  an  accounting.  Arbitrators  were  chosen  and 
each  side  produced  testimony  before  them*  and  an  award 
was  made.    William  and  his  wife  then  filed  an  amendment 
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to  their  answer  in  which  (without  mentioning  the  arbitra- 
tion) they  stated  that  William  had  been  in  exclusive  pos- 
session ever  since  August  8,  1894,  and  owed  rent  to  his  co- 
tenants  and  wished  to  pay  them,  but  could  not  settle  with 
them  as  to  the  amount;  and  said  answer  asked  the  court  to 
adjudicate  upon  the  rents  in  this  suit.  They  then  filed  a 
cross-bill  setting  up  the  several  interests  of  the  parties  in 
the  realty,  and  said  facts  relative  to  possession  and  rents, 
and  prayed  for  a  decree  determining  what  amount  of  rent 
William  owed  his  co-tenants,  which  amount  when  ascertained 
he  offered  to  pay.  Exceptions  were  filed  and  sustained  to 
said  amendment  to  the  answer.  Demurrer  was  filed  and 
sustained  to  parts  of  said  cross-bill,  and  to  the  part  relative 
to  the  rents  the  arbitration  was  pleaded,  and  the  plea  was 
set  down  for  hearing  and  held  good.  The  cross-complain- 
ants, after  the  court  had  held  the  plea  good,  but  before  the 
decision  had  been  entered  of  record,  asked  leave  to  with- 
draw their  cross-bill,  but  leave  was  denied.  Cross-complain- 
ants then  replied  to  said  plea;  defendants  demurred  to  said 
replication;  the  court  sustained  the  demurrer,  and  cross-com- 
plainants elected  to  stand  by  their  replication.  Complain- 
ants also  filed  a  supplemental  bill  setting  up  the  arbitration 
as  to  rents,  and  prayed  that  the  sums  fixed  by  the  arbitra- 
tors be  decreed  to  be  paid  the  complainants,  and  that  the 
court  award  them  rent  for  the  use  of  the  premises  by  Will- 
iam from  the  date  of  the  award  to  the  entrv  of  final  decree, 
at  $120  per  month,  in  accordance  with  the  award.  Defend- 
ants demurred  to  said  supplemental  bill;  the  demurrer  was 
overruled  and  thev  elected  to  abide  bv  their  demurrer. 
There  were  amendments  to  the  pleadings  bringing  in  a  lot 
in  Mt.  Carroll,  and  the  decree  awarded  rents  as  to  said  lot, 
but  that  action  is  not  questioned  here. 

When  the  cause  came  on  for  hearing  complainants  read 
in  evidence  the  submission  to  arbitration  and  the  award. 
Defendants  in  error  made  many  special  objections  thereto, 
which  the  court  overruled.  Defendants  offered  a  record  of 
the  Circuit  Court  of  Carroll  County  on  the  common  law 
side,  showing  complainants  had  entered  a  motion  for  judg- 
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ment  on  said  award,  which  had  been  denied;  and  that  Will- 
iam had  then  entered  a  motion  at  the  same  time  to  set  aside 
and  quash  the  award,  which  was  also  denied  "  for  want  of 
jurisdiction  in  this  cause  to  hear  and  determine  the  same." 
Other  proofs  were  heard.  On  April  21, 1897,  a  decree  was 
entered  whioh  was  not  only  final  as  to  the  shares  the  par- 
ties had  in  the  real' estate,  but  also  as  to  the  sums  William 
was  to  pay  his  co-tenants  as  rent.  No  appeal  was  taken 
from  th^t  decree.  At  the  second  term  thereafter  plaintiffs 
in  error  moved. to  modify  the  decree  on  the  ground  that  the 
amounts  awarded  against  William  were  unjust  to  him.  This 
motion  was  heard  and  denied.  They  then  offered  to  show 
William  had  expended  certain  sums  for  repairs  and  taxes, 
but  the  court  sustained  objections  to  the  offer. 

A.  F.  Wingebt  and  Henry  Mackay,  attorneys  for  plaint- 
iffs in  error. 

D.  S.  Bebry  and  Renner  &  Smith,  attorneys  for  defend- 
ants in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

A  proper  division  of  rents  and  profits  is  germane  to  a  bill 
for  partition,  and  relief  on  that  subject  will  be  granted  by 
the  decree  in  the  partition  suit.  3  Pomeroy's  Equity  Juris- 
prudence, Sec.  1389.  In  Howey  v.  Goings,  13  111.  95,  the 
court  said :  "The  remedy  in  equity  is  often  more  complete 
than  at  law;  as,  where  one  tenant  in  common  has  been  in 
the  exclusive  reception  of  the  rents  and  profits,  on  a  bill  for 
partition  and  account,  the  latter  also  will  be  decreed/' 
Hawkins  v.  Taber,  47  111.  459;  Mahoney  v.  Mahoney*  65  111. 
406;  Roberts  v.  Beckwith,  79  111.  246.  That  the  whole  sub- 
ject of  rents  is  germane  to  a  suit  in  equity  for  partition  is 
manifest  from  Kyle  v.  Wills,  166  111.  501.  Moreover,  the 
rule  is  as  applicable  in  a  partition  case  as  in  any  other,  that 
a  court  of  equity,  having  obtained  jurisdiction  for  one  pur- 
pose, will,  under  proper  pleadings  and  prayer,  proceed  to 
grant  complete  relief  touching  the  subject-matter  of  the  suit, 
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eveti  if  that  involves  relief  which  could  have  been  had  at  law. 
McDowell  v.  McDowell,  114  111.  255.  Further,  our  partition 
statute  (Sec.  15)  requires  that  the  court  in  a  partition  suit 
shall  ascertain  and  declare  the  rights,  titles  and  interest  of 
all  the  parties  to  the  suit,  and  give  judgment  according  to 
their  rights.  The,  supplemental  bill  in  this  case  sought  to 
have  relief  granted  upon  the  question  of  rents  by  asking 
the  court  to  enforce  the  award.  The  arbitration  and  award 
were  fully  and  exactly  pleaded  in  said  supplemental  bill. 
The  court  having  overruled  thp  demurrer  of  appellants 
thereto,  they  abided  by  their  demurrer.  They  thereby  con- 
fessed all  that  was  well  stated  concerning  said  arbitration 
and  award.  We  are  of  opinion  that  the  fact  that  the  par-  ^ 
ties  had  resorted  to  arbitration  as  an  inexpensive  method  of 
ascertaining  what  sum  was  due  from  William  P.  Rhodes  for 
his  use  of  the  premises,  did  not  withdraw  the  subject  of 
compensation  to  his  co-tenants  for  the  use  of  the  premises 
from  the  operation  of  the  rules  we  have  stated,  but  that  it 
it  was  still  germane  to  the  suit  for  partition  that  the  court 
should  enforce  the  payment  of  the  compensation  so  ascer- 
tained upon  its  being  brought  before  the  court  by  a  proper 
supplemental  pleading. 

Again,  appellants  did  not  stand  by  their  application  to  dis- 
miss their  cross-bill  asking  a  decree  as  to  rents,  but  after 
that  application  was  denied,  filed  a  replication  to  the  plea 
by  which  the  arbitration  had  been  set  up.  We  think  the 
filing  of  this  replication  a  waiver  of  the  application  for  leave 
to  withdraw  the  cross-bilk  The  court  sustained  a  demurrer 
by  appellees  to  said  replication,  and  appellants  elected  to 
stand  by  said  replication  and  assign  said  ruling  for  error. 
A  general  replication  to  a  plea  in  chancery  is  sufficient 
(Story's  Equity  Pleading,  Sees.  877,  878),  and  the  demurrer 
should  have  been  overruled;  but  appellants  can  only  ask 
that  the  same  result  be  reached  as  if  the  replication  had 
been  sustained.  The  effect  of  the  replication  was  to  put  in 
issue  the  arbitration  and  award.  Those  instruments  were 
offered  in  evidence  and  justified  a  decree  under  the  plea  as 
well  as  under  the  supplemental  bill. 
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While  it  is  clear  the  court  erred  in  some  of  its  ruling 
upon  the  pleadings,  we  are  unable  to  say  that  the  plaintiffs 
in  error  have  been  injured  thereby.  William  P.  Rhodes 
was  seeking  by  his  amended  answer  as  well  as  his  cross-bill 
to  have  his  liability  to  his  co-tenants  for  rents  adjudicated  in 
this  suit,  and  that  result  has-been  reached.  He  can  no 
doubt  be  heard  to  question  here  the  correctness  of  the 
amount  awarded  as  rent,  but,  in  view  of  the  pleadings  filed, 
we  think  he  can  not  dispute  the  jurisdiction  of  the  court  to 
act  upon  the  subject  of  the  sum  he  ought  to  pay  his  co- 
tenants  for  rent;  and  an  error  in  pleading  should  not  work 
a  reversal  unless  lie  has  been  harmed  thereby.  Whether 
the  court  adjudged  the  proper  amount  against  him  is  a 
question  of  evidence. 

We  conclude  the  several  objections  interposed  to  the  sub- 
mission and  award  when  offered  in  evidence  were  not  well 
taken.  If  the  subject  of  rents  was  withdrawn  from  the 
dominion  of  the  court  by  the  first  amendment  to  the  bill 
(which  we  can  not  determine  from  the  record,  as  it  does  not 
shove  what  was  stricken  out)  jurisdiction  thereof  was 
restored  by  the  subsequent  pleadings  of  both  parties. 
William  joined  in  the  submission  to  arbitration,  and  was 
present  and  a  witness  at  the  hearing  before  the  arbitrators. 
While  he  made  many  special  objections  to  the  submission  and 
award  when  offered  in  evidence  he  did  not  make  a  general 
objection  thereto,  nor  did  he  object  on  the  ground  it  was 
not  competent  evidence  against  him  as  tending  to  prove 
the  value  of  the  use  of  the  premises.  As  the  submis- 
sion bore  his  signature  and  he  therein  agreed  an  award 
as  to  rents  should  be  made  in  a  certain  way,  and  this  was 
followed  by  an  award  made  in  the  manner  he  had  contracted 
for,  we  see  no  reason  why  the  submission  and  award  were 
not  competent  instruments  of  evidence  against  him  as  tend- 
ing to  show  what  was  the  rental  value  of  the  premises  while 
he  occupied  them.  The  mere  denial  of  a  motion  for  judg- 
ment on  the  award,  entered  upon  the  law  side  of  the  court, 
without  summons,  service  or  pleadings,  did  not  prevent  its 
use  as  evidence  tending  to  show  the  rental  value  of  the 
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premises.  One  objection  interposed  was  that  the  award 
was  inequitable  and  unjust  on  its  face,  but  no  defect  of  that 
kind  has  been  pointed  out.  Defendants  in  error  did  not 
offer  any  proof  to  show  the  award  was  unjust  or  unfair,  or 
that  the  premises  were  not  worth  the  rental  fixed  by  the 
arbitrators,  or  that  the  arbitrators  had  in  any  respect  de- 
parted from  the  authority  conferred  upon  them.  The 
award  was  signed  by  but  two  of  the  three  arbitrators,  but 
that  was  provided  for  in  the  submission.  The  court,  in 
the  absence  of  any  other  evidence  of  the  rental  value  of 
the  premises,  found  the  sums  named  in  the  award  "  true, 
just  and  equitable  as  rent  due  the  respective  parties."  We 
conclude  the  submission  and  award  sufficient  evidence  to 
support  a  decree  for  the  sums  named  therein. 

The  award  was  dated  November  11, 1896,  and  after  fixing 
the  amounts  William  should  pay  his  ootenants  as  rent  to 
that  date,  it  further  jre  cited:  "  We  find  $120  per  month  i$ 
a  fair  and  reasonable  rental  for  said  property."  The  proof 
showed  William  continued  to  occupy  all  the  premises  till 
April  1,  1897,  when  he  vacated  part  thereof  and  served 
notice  of  such  vacation  on  his  co-tenants.  The  decree 
charged  him  with  rent  from  November  11, 1896,  to  April  1, 
1897,  at  $120  per  month,  requiring  him  to  pay  his  co-ten- 
ants their  respective  proportions  of  the  rent  at  that  rate  for 
that  period.  We  think  this  was  justified  by  the  award  and 
proof.  Plaintiffs  in  error  further  complain  because  the 
court  did  not  fix  the  rent  William  should  pay  from  April  1st, 
to  April  21st,  the  date  of  the  decree.  There  was  no  proof  of 
the  rental  value  of  the  part  be  retained  after  April  1st,  and 
there  was  therefore  no  basis  for  a  decree  covering  that  period. 
It  often  happens  there  is  a  slight  interregnum  between  the 
time  fixed  in  a  computation  and  the  date  of  the  entry  of  a 
decree  or  judgment  thereon.  He  who  wishes  the  inter- 
mediate time  covered  by  the  judgment  should  specifically 
ask  the  trial  court  to  act  on  the  subject,  and  if  he  does  not, 
he  is  not  in  a  position  to  complain  of  the  omission.  This 
was  not  done  here. 

The  only  ground  upon  which  the  claim  is  here  rested  that 
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the  sums  allowed  against  William  for  rent  are  unjust,  is  that 
the  appraisement  made  under  the  decree  of  April  21st,  and 
the  amount  realized  at  the  master's  sale,  are  each  so  low 
that  it  now  appears  that  the  rents  so  decreed  to  be  paid  are 
twenty-five  to  thirty  per  cent  per  annum  upon  the  amounts 
of  the  appraisement  and  sale.  The  correctness  of  the 
decree,  however,  is  to  be  tested  by  the  proof  before  the 
court  at  the  hearing.  William  knew  as  well  then  as  later 
what  the  use  of  the  premises  was  reasonably  worth,  and 
he  did  not  produce  or  offer  to  produce  any  proof  that  the 
reasonable  rental  was  any  lower  than  the  sum  found  by 
the  arbitrators.  Again,  the  appraisement  was  filed  before 
the  end  of  the  term  at  which  the  decree  of  April  21st  was 
entered.  If  it  gave  him  new  light  upon  the  true  value  of 
the  premises  he  might  have  moved  to  vacate  or  modify  the 
decree  before  that  term  ended,  and  the  court  then  had  juris- 
diction to  grant  such  motion  if  a  proper  showing  had  been 
made.  But  he  waited  until  the  second  term  thereafter 
before  he  brought  the  matter  to  the  attention  of  the  court, 
and  it  then  had  no  power  to  alter  the  decree.  Moreover, 
when  this  application  was  made  and  heard  in  November 
and  December,  1897,  he  offered  no  proof  to  show  the  rent 
allowed  was  in  fact  excessive.  He  made  no  offer  to  show 
what  the  rental  value  of  said  premises  was  or  the  rental 
value  of  other  like  property.  It  may  be  there  were  special 
circumstances  which  gave  this  property  a  special  rental 
value  at  the  time  William  occupied  it  without  enhancing  its 
selling  value;  or  it  may  be  the  parties  have  permitted  this 
property  to  be  sold  for  less  than  it  was  really  worth.  We 
are  of  opinion  the  court  at  that  time  had  no  power  to  mod- 
ify the  decree  of  April  21,  1897,  and  that  no  showing  was 
made  which  required  or  justified  a  modification. 

Thereafter,  in  December,  1897,  William  offered  to  prove 
to  the  court  that  he  had  paid  $30.23  for  repairs  upon  the 
premises  before  the  bill  was  filed,  and  $85.10  for  taxes  for 
1896,  and  $92.59  for  taxes  for  1897.  This  was  not  accom- 
panied by  any  motion  for  any  relief  of  any  kind  on  that 
subject.    We  fail  to  find  any  pleading  by  William  in  which 
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he  set  up  that  he  had  made  repairs  or  paid  taxes,  or  in 
which  he  asked  any  decree  or  allowance  therefor.  Mahoney 
v.  Mahoney,  supra.  There  being  neither  pleading  nor 
motion  upon  the  subject,  no  error  was  committed  in  declin- 
ing to  hear  the  evidence  at  that  time. 
The  decree  of  the  court  below  will  be  affirmed. 
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W.  K.  Sullivan,  Receiver  of  the  American  Building, 
Loan  and  Investment  Society,  v.  Henry  Spaniol  et  al. 

11  Contracts—  When  the  Law  Forms  a  Part  of— Construction.  —The 
law  under  which  a  contract  is  made  enters  into  and  forms  a  part  of  the 
contract  as  effectually  as  if  written  therein. 

2.  Same— Construction — Intention  of  the  Parties. — In  the  construc- 
tion of  a  contract  all  the  fact*  and  circumstances  surrounding  the 
parties,  so  far  as  can  be  ascertained  from  the  contract  itself,  may  be  con- 
sidered in  ascertaining  and  giving  effect  to  the  intention  of  the  parties 
to  the  contract  at  the  time  of  entering  into  its  terms. 

8.  Same— Construction  of  in  Equity— Matters  of  Form.  Intent  and 
Purpose.^-ln  a  suit  in  chancery  the  chancellor  may  brush  aside  and 
disregard  mere  matters  of  form,  and  look  into  the  depths  of  the  trans- 
action of  the  parties  to  ascertain  their  real  intent  and  purpose,  and  when 
discovered  to  give  effect  to  such  intention. 

4.  Same— Illegal  Stipulations.— It  provisions  or  stipulations  are 
found  in  the  contract  which  are  apparently  illegal,  or  inconsistent  with 
the  law.  they  will  lie  harmonized  or  disregarded,  if  possible  to  do  so. 

5.  Homestead  and  Loan  Associations—  Obligations  of  Members.— 
When  a  person  becomes  a  member  of  a  homestead  loan  association  he 
is  a  constituent  part  thereof,  and  is  bound  by  all  its  acts  as  effectually 
as  if  performed  by  himself,  because  the  officers  of  the  association  were 
his  agents,  as  well  as  that  of  all  other  shareholders.  He  is  first  above 
all  things  else  bound  by  the  law;  and  if  by-laws,  contracts  or  stipula- 
tions are  made  by  the  association  inconsistent  with  the  law,  he  can 
gain  no  advantage' therefrom,  otherwise  he  would  be. permitted  to  take 
advantage  of  his  own  wrong. 

6.  Sams— Obligations  Under  the  Statute.— The  obligation  of  a  mem- 
ber under  the  statute  is  that  he  shall  make  periodical  payments  upon 
his  subscription  of  stock  until  such  payments,  together  with  the  earn- 
ings of  the  association,  equal  the  full  face  value  of  his  shares. 

7.  Same— Member*  Not  Relieved  from  Their  Obligations  by  the 
By-Laws. — No  by-law  or  agreement  of  a  homestead  loan  association 
providing  that  the  shares  shall  mature  within  six  and  one -half  years,  or 
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any  other  fixed  period,  will  avail  to  relieve  a  member  from  the  statu- 
tory obligation  to  make  his  periodical  payments  upon  his  subscription. 

8.  Same— By- Law  Maturing  Shares  in  a  Fixed  Period,  Illegal.— 
A  by-law  of  a  homestead  loan  association  providing  that  the  shares 
shall  mature  within  six  and  one-half  years,  or  any  other  fixed 
period,  is  inconsistent  with  the  statute  under  which  such  an  associa- 
tion has  its  existence,  and  antagonistic  to  the  legal  purposes  and  plans 
of  such  organizations,  and  not  enforceable  as  a  contract. 

9.  Same— Mortgages  to  Secure  Payment  of  Installments  upon  Shares 
of  Stock. — The  obligation  to  pay  the  installments  due  upon  shares  of 
stock  is  the  primary  object  of  the  parties,  and  the  purpose  and  intent  of 

vthe  usual  mortgage  by  a  member  is  to  secure  such  payment  as  well  as 
the  interest  on  advancements,  in  consideration  of  the  advancement  of 
the  face  value  of  the  stock. 

10.  Same — In  Insolvency. — If  a  homestead  loan  association  is  at 
fault  in  precipitating  insolvency,  in  the  consequent  proceedings  for  a 
receiver  and  winding  up  of  its  business,  each  member  is  equally  involved 
in  such  fault  with  the  other  members  of  the  association,  for  the  officers 
are  as  much  his  agents  as  they  are  of  the  others,  and  the  member  is 
therefore  not  in  a  position  to  complain  on  that  ground,  or  to  thereby 
escape  the  legal  effect  of  his  contract. 

11.  Same— Insolvency*  Common  Misfortune,  Equity,  Equality  and 
Justice  to  Att.— Equity,  in  view  of  the  common  misfortune  of  all  the 
members  of  a  homestead  loan  association  in  consequence  of  its  insolv- 
ency, will  adopt  the  rule  of  equality  and  justice  to  all. 

12.  Same — Abandonment  of  Contracts,  Insolvency. — By  the  volun- 
tary act  of  the  directors  of  a  homestead  loan  association,  manifested 
by  their  resolution  to  discontinue  business,  and  to  apply  for  the  appoint- 
ment of  a  receiver,  the  further  continuance  and  performance  of  the 
contracts  of  the  society  is  abandoned,  and  equity  requires  that  each 
member  be  restored  as  equally  near  to  his  condition  before  member- 
ship as  the  nature  of  the  case  will  permit. 

18.  Same— Accounting  and .  Winding  Up  of  Its  Affairs.  —Rules  Relat- 
ing to  Partnership  Applied. — No  reason  is  apparent  why  the  general 
rules  applicable  to  the  settlement  of  a  partnership  between  its  members 
should  not  be  applied  to  the  settlement  of  the  affairs  of  a  homestead 
loan  association.  Where  one  partner  has  received  more  than  his  share 
of  the  assets,  he  is  so  charged  in  the  accounting.  In  the  settlement  of 
the  affairs  of  a'  homestead  loan  association  this  can  only  be  done  by 
requiring  each  borrowing  member  to  restore  the  money  advanced  to 
him,  and  also  to  perform  his  primary  contract  by  paying  the  install- 
ments of  his  subscription,  as  must  all  other  members  not  receiving 
advances,  and  as  a  partner  who  had  not  paid  his  share  of  capital  stock 
would  be  required  to  do. 

14.  Same— Liens  upon  Mortgaged  Premises  for  Balances  on  Ac- 
counting.— The  mortgage  is  given  to  secure  any  balance  on  account- 
ing, in  consideration  of  the  advancement  to  him  by  the  society,  and 
therefore  the   association  is   entitled  to  a  lien  upon   the   mortgaged 
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premises  for  any  such  balance,  upon  a  fair  and  equitable  accounting, 
which  may  be  due  to  it 

15.  Sams — Rule  for  Accounting. — Members  of  an  insolvent  associa- 
tion, upon  an  accounting,  are  chargeable  with  the  amount  of  money 
actually  received  by  them,  with  legal  interest  thereon  from  the  time  it 
was  received,  and  are  entitled  to  credit  for  all  interest  paid,  and  are 
chargeable  with  so  much  of  the  premiums  as  was  earned  at  the  time 
the  society  passed  into  the  possession  of  the  receiver,  estimating  the  life 
of  the  loan  as  eight  years. 

Bill  for  Foreclosure,  Cross- Bill,  etc.— Trial  in  the  Circuit  Court  of 
La  Salle  County;  the  Hon.  Charles  Blastchard,  Judge,  presiding. 
Hearing  and  bill  dismissed  for  want  of  equity.  Complainant  appeals. 
Heard  in  this  court  at  the  May  term,  1898.  Reversed  and  remanded. 
Opinion  filed  September  26,  1898. 

Collins  <fc  Fletcher  and  William  D.  Fullbrton,  attor- 
neys for  appellant. 

The  general  nature  of  a  bnilding  and  loan  society. 
State  v.  Redwood  Falls  Building,  etc..  Association,  45  Minn. 
154;  Ninth-  annual  report  of  the  TJ.  S.  Commissioner  of  Labor 
(1893),  p.  12;  Thompson  on  Building  Associations,  Sees.  2 
and  3;  Am.  and  Eng.  Ency.  Law,  second  edition,  Vol.  4,  p. 
1003;  Endlich  on  Building  Associations,  second  edition,  Sees. 
461, 12,  329, 331, 332,  333, 45,  55, 63  (and  note  1,  page  53),  67 
122,  124,  125  (and  note  4),  141,  142,  13,  123;  King  v.  Inter- 
national  Bldg.  Union,  170  111.  140;  Towle  v.  The  American 
Building,  Loan  and  Investment  Society,  61  Fed.  Rep.  446; 
Towle  t.  The  American  Building,  Loan  and  Investment 
Society,  60  Fed.  Rep.  131;  In  re  Doncaster  Permanent 
Building  Association,  L.  R.  Equity  Cases,  Vol.  4,  1867; 
Mechanics'  Building  and  Loan  Ass'n  v.  Conover,  14  N.  J. 
Eq.  219. 

The  insolvency  of  a  bdilding  and  loan  association  renders 
its  mortgages  enforceable  at  once  by  the  receiver,  regardless 
of  their  terms  of  payment,  for  the  purpose  of  winding 
up  the  affairs  of  the  association.  Endlich  on  Building 
Associations,  2d  Ed.,  Sec.  523;  Towle  v.  The  American 
Building,  Loan  and  Investment  Society,  61  Fed.  Rep.  446; 
Curtis  v.  Granite  State  Provident  Assn.  (Conn.),  36  Atl. 
Rep.  1023;  Wier  v.  Granite  State  Provident  Assn.  (N.  J.),  38 
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Atl.  Rep.  642;  Rogers  v.  Raines  (Ky.),  38  S.  W.  Rep.  483; 
Rogers  v.  Hargo  (Tenn.),  20  S.  W.  Rep.  430;  Strohen  v.  Assn. 
(Pa.),  8  Atl.  Rep.  843;  Twin  Cities  Nat'l  Bldg.  and  Loan 
Assn.  v.  Lepore,  17  Pa.  County  Rep.  126;  Knutson  v.  Assn. 
(Minn),  69  N.  W.  Rep.  889;  Post  v.  Assn.  (Tenn.)>  37  S.  W. 
Rep.  216;  Choisser  v.  Young,  69  111.  App.  252;  Brown  v. 
Archer,  62  Mo.  App.  277. 

The  proper  rule  of  stating  an  account  between  a  borrow^ 
ing  stockholder  and  a  receiver  of  an  insolvent  building  and 
loan  association.  Strohen  v.  Assn.  (Pa.),  8  Atl.  Rep.  843; 
Rogers  v.  Hargo  (Tenn.),  20  S.  W.  Rep.  430;  Endlich  on 
Building  Associations,  2d  Ed.,  Sec.  581;  Post  v.  Mechanics9 
Bldg.  and  Loan  Assn.  (Tenn.),  37  S.  W.  Rep.  216;  Weir  v. 
Granite  State  Provident  Assn.  (N.  J.),  38  Atl.  Rep.  643; 
Knutson  v.  Building  Assn.  (Minn.),  69  N.  W.  Rep.  889; 
Curtis  v.^  Association  (Conn.),  36  Atl.  Rep.  1023;  Rogers  v. 
Raines  (Ky.),  38  S.  W.  Rep.  485;  Brown  v.  Archer,  62  Mo. 
App.  277;  Twin  Cities  Nat'l  Bldg.  and  Loan  Assn.  v. 
Lepore,  17  Pa.  County  Court  Rep.  426;  Price  v.  Kendall 
(Tex.),  36  S.  W.  Rep.  810;  State  Savings  and  Loan  Assn.  v. 
Carroll,  15  Pa.  County  Court  Rep.  522;  Choisser  v.  Young, 
69  111.  App.  252;  Towle  v.  The  American  Building,  Loan 
and  Investment  Society,  61  Fed.  Rep.  446;  National  Saving 
Fund  and  Building  Assn.  v.  Robinson,  19  Phila.  358. 

There  is  a  balanoe  due  from  the  appellee  Henry  Spaniol 
to  the  appellant,  as  representative  of  the  insolvent  society, 
and  the  mortgage  or  trust  deed  executed  by  appellees  is 
security  for  such  balance.  King  v.  International  B.,  L.  & 
I.  Union,  170  111.  140;  Starr  &  Curtis'  Ann.  111.  Stat.  (2d 
Edition),  1896,  Chap.  32,  Sees.  113  and  115;  Endlich,  Building 
Associations  (2d  Edition),  Sees.  127, 13, 88,  523,  80,  129, 133, 
142,  333,  380,  443;  In  re  Doncaster  Permanent  Bldg.  Assn., 
L.  R.,  Equity  Cases,  Vol.  4,  1867;  Curtis  v.  Granite  State 
Provident  Assn.  (Conn.),  36  Atl.  1023;  Weir  v.  Granite  State 
Provident  Assn.  (N.  J.),  38  Atl.  1644;  Rogers  v.  Raines  (Ky.), 
38  S.  W.  484;  Strohen  v.  Association  (Pa.),  8  Atl.  843; 
Rogers  v.  Hargo  (Tenn.),  20  S.  W.  430;  Post  v.  Mechanics' 
Bldg.  &  Loan  Assn.  (Tenn.),  37  S.  W.  216;  Nat'l  Savings 
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Fund  and  Bldg.  Assn.  v.  Robinson,  19  Phila.  358;  Sullivan 
v.  Stuckey  (decided  by  U\  S.  Cir.  Court,  Dist  of  Ind., 
April  9,  1898,  but  not  yet  reported).  Pomeroy's  Equity 
Jurisprudence,  YoL  3,  Sees.  1235,  1237;  note  2,  p.  235;  note 
on  page  236;  YoL  1,  note,  2,  p.  408,  Sees.  405,  420;  Jones  on 
Liens,  YoL  1,  Sees.  27,  28,  77;  Jones  on  Mortgages  (2d  Ed.), 
Chap.  5,  Sees.  162, 165,  167,  168;  Peckham  v.  Haddock,  36 
111.  40. 

Reeves  &  Boys,  attorneys  for  appellees,  contended  that 
a  trust  deed  or  mortgage  given  to  a  building  and  loan 
society  does  not  stand  as  security  for  the  payment  of  dues, 
fines  or  assessments,  without  an  express  agreement  to  that 
effect  Bo  wen  v.  Lincoln  B.  &  L.  Assn.  (N.  J.  Dec.  1893); 
46  Am.  &  Eng.  Corp.  Cases,  503;  Interstate  Savings  &  Loan 
Assn.  v.  Cairns,  16  Wash.  215;  Fagan  v.  People's  Savings 
&  Loan  Assn.,  55  Minn.  437;  Thompson  on  B.  &  L.  Ass'ns, 
p.  128;  Wohlford  v.  Citizens  B.  <fc  Loan  Assn.  (Ind.),  40  N. 
E.  Rep.  694;  Cummings  v.  Citizens  B.  &  L.  Assn.  (Ind.),  42 
N.  E.  Rep.  213;  4  A.  &  E.  Ency.  (2d  Ed.),  p.  1039. 

A  building  and  loan  association  is  responsible  for  the 
false  or  fraudulent  representations  of  its  agents.  Prairie 
State  B.  &  L.  Assn.  v.  Nubling,  170  111.  240;  Same  v.  Gorrie, 
167  111.  414;  Sawyer  v.  Menominee  Loan  Assii.,  103  Mich. 
228;  Interstate  Savings  &  Loan  Assn.  v.  Cairns,  16  Wash. 
215. 

The  contract  is  not  ultra  vires,  but  if  it  is,  it  is  fully  exe- 
cuted and  will  therefore  be  enforced  as  made.  Boone  on 
Corporations!,  Sec  101;  2  Beach  on  Corporations,  Sec. 
425;  5  Thompson  on  Corporations,  Sees.  6023,  6024,  6025; 
Endlich  on  B.  <fc  L.  Ass'ns  (2d  Ed.),  Sees.  278,  279;  Kadish  v. 
G.  C.  E.  L.  &  B.  Assn.,  151  I1L  531;  Central  B.  &  L.  Assn. 
v.  Lampson,  60  Minn.  422. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

The  American  Building  Loan  and  Investment  Society 
was  incorporated  November  22, 1888,  under  the  provisions 
qf  an  act  of  the  General  Assembly,  entitled  "  An  act  to  enable 
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associations  of  persons  to  become  a  body  corporate  to  raise 
funds  to  be  loaned  only  among  the  members  of  such  asso- 
ciations," in  force  July  1,  1879,  better  known  as  the  home- 
stead loan  association  law.  The  capital  stock  was  $50,000,. 
000,  and  the  principal  office  at  Chicago.  The  appellee, 
Henry  Spaniol,  purchased  twelve  shares,  at  the  par  value  of 
$100  each,  of  the  stock  of  the  society,  for  which  a  certifi- 
cate thereof  was  issued  to  him  .March  1,  1890,  having 
printed  thereon  a  copy  of  the  by-laws  of  the  society,  the 
two  combined  constituting  the  contract.  The  stipulation 
of  the  certificate  stated  it  was  issued  and  accepted  upon  the 
terms  and  conditions  that  the  shareholder  was  to  pay,  or 
cause  to  be  paid,  a  monthly  installment  of  seventy-five  cents 
on  each  share  of  the  stock  during  the  continuance  of  the 
contract,  and  whenever  the  monthly  payments  made  on  any 
share,  together  with  the  profits  apportioned  to  such  share, 
amounted  to  $100,  the  share  should  be  deemed  to  have  ma- 
tured and  no  more  monthly  payments  should  be  required; 
the  society  agreed  to  pay  the  shareholder  $100  for  each  of 
said  shares  at  the  end  of  six  and  one-half  years,  according  to 
the  by-laws  attached  to  the  certificate.  Neither  statute  nor 
by-laws  permitted  loans  to  other  than  members  of  the'  soci- 
ety. Spaniol  obtained  a  preference  for  an  advance,  of  his 
twelve  shares  of  stock  at  a  premium  of  ten  per  cent,  he 
agreeing  to  comply  with  thfe  charter  and  by-laws  of  the 
society,  and  to  pay  five  per  cent  premium  and  five  per  cent 
interest,  and  to  give  a  mortgage  on  specified  real  estate.  He 
and  his  wife  executed  a  mortgage  to  the  society  March  1, 
1890,  to  secure  the  sum  of  $1,455.  This  amount  was  com- 
posed as  follows  :  monthly  dues  on  twelve  shares  of  stock 
for  seventy -five  months  at  seventy-five  cents  on  each  share, 
$675;.  and  ten  per  cent  premium  and  interest  on  loan  pay- 
able moqthly,  $780,  for  seventy-eight  months.  Seventy- 
five  notes,  $19  each,  were  given,  one  payable  on  the  last  Sat- 
urday in  June,  1890,  and  one  payable  on  the  last  Saturday 
of  each  month  thereafter  until  all  were  paid.  For  interest 
and  premium  for  the  month  of  May,  1890,  and  September 
and  October,  1896,  notes  were  given  for  ten  dollars  each, 
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payable  on  the  last  Saturday  of  each  of  those  mouths. 
Three  months'  dues  on  stock,  $27,  had  been  paid  before  the 
mortgage  was  given.  From  advance  or  loan  the  premium 
of  $120  was  subtracted,  and  Spaniol  received  from*  the  soci- 
ety $1,080  in  cash.  In  addition  to  the  mortgage,  the  cer- 
tificate of  the  twelve  shares  of  stock  was  assigned  to  the 
society  as  further  security  for  the  advance  or  loan.  The 
by-laws  of  the  society  by  the  express  stipulation  of  the 
mortgage  are  made  part  of  the  contract.  By  resolution  of 
the  directors  of  the  society,  December  30, 1893,  application 
was  made  to  the  Circuit  Court  of  the  United  States,  North- 
ern District  of  Illinois,  for  a  receiver  of  the  society,  and 
thereafter  it  ceased  doing  business,  the  same  being  insolv- 
ent. A  receiver  was  appointed  to  take  charge  of  the  asso- 
ciation and  wind  up  its  business. 

In  November,  1893,  appellees  had  paid  forty-two  of  the 
nineteen  dollar  notes  and  the  ten  dollars  due  from  May, 
1890;  and  subsequently  they  have  paid  to  the  complainant, 
as  receiver,  $647,  in  discharge  of  the  remaining  thirty-five 
notes  which  have  been  surrendered  to  them.  Two  dividends 
of  $40.50  each  were  declared  in  favor  of  appellee,  one  No- 
vember 27,  1894,  the  other  February  21,  1895.  The  appel- 
lant, on  December  20, 1S96,  claiming  a  balance  due  from 
appellees  upon  the  mortgage,  which  they  refused  to  pay, 
filed  the  present  bill  for  foreclosure.  Appellees  answered 
the  bill,  claiming  thdy  had  paid  the  mortgage  in  fall,  denied 
that  any  balance  was  due  thereon,  and  filed  cross-bill  pray- 
ing to  have  the  mortgage  released.  Issues  being  formed  on 
the  bill  and  cross-bill  the  cause  was  referred  to  the  master 
to  take  the  evidence,  with  directions  to  report  his  conclu- 
sions of  law  and  fact.  The  master  reported  $526.24  still 
due  from  appellees  upon  the  mortgage.  Exceptions  to  this 
report  were  sustained  by  the  court,  and  a  finding  entered 
that  the  indebtedness  secured  by  the  mortgage  was  fully 
paid  before  the  original  bill  was  filed,  and  a  decree  was 
entered  dismissing  the  bill  for  want  of  equity.  The  cross- 
bill was  also  dismissed.  From  the  decree  dismissing  the 
original  bill  for  want  of  equity,  appellant  prosecutes  this 
appeal,  assigning  such  action  of  the  court  for  error. 
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It  is  insisted,  in  support  of  the  decree,  that  the  mortgage 
was  given  only  to  secure  the  notes  therein  described,  and 
upon  the  payment  thereof  the  same  was  discharged  and 
entitled  to  be  released.  This  position  is  contested  by  appel- 
lant, who  claims  the  mortgage  was  given  to  secure  the  pay* 
mont  of  not  only  the  notes  described  in  the  mortgage,  but 
also  the  installments  due  to  the  shares  of  stock  as  provided 
by  the  by-laws  of  the  society,  until  the  same  were  fully 
paid,  and  the  mortgage  continued  to  be  a  valid  and  binding 
lien  for  such  balance  as  might  appear  to  be  due  thereon. 

While  courts  of  equity  as  well  as  courts  of  law,  can  not 
make  for  persons  a  contract  different  from  that  intended  by 
the  parties  to  such  contract,  still  it  is  a  well  established  and 
elementary  tenet  of  equity  jurisprudence,  that  in  a  suit  in 
chancery,  the  chancellor  may  brush  aside  and  disregard 
mere  matters  of  form,  and  look  into  the  depths  of  the 
transaction  of  the  parties  to  ascertain  their  real  intent  and 
purpose;  and  when  discovered,  to  give  effect  to  such  inten- 
tion. It  is  a  familiar  principle  that  the  law  under  which  a 
contract  is  made  enters  into  and  forms  a  part  of  the  con- 
tract as  effectually  as  if  written  therein;  and  in  the  construc- 
tion thereof  all  the  facts  and  circumstances  surrounding  the 
parties,  so  far  as  can  be  ascertained  from  the  contract  itself, 
may  be  considered  in  ascertaining  and  giving  effect  to  the 
intention  of  the  parties  to  the  contract,  at  the  time  of  enter- 
ing into  its  terms.  If  provisions  or  stipulations  are  found 
in  the  contract  which  are  apparently  illegal,  or  inconsistent 
with  the  law,  they  will  be  harmonized  or  disregarded,  if 
possible  to  do  so,  for  it  will  not  be  presumed,  unless  it  can 
not  be  avoided,  the  parties  intended  to  violate  the  law. 

The  object  for  which  appellant  society  was  organized  is 
aptly  expressed  in  the  title  of  the  act  by  which  it  was  cre- 
ated— "  to  raise  funds  to  be  loaned  only  among  the  members 
of  such  association."  Appellee  Henry  Spaniol '  could  not, 
therefore,  obtain  a  loah  represented  by  the  mortgage  until 
he  first  became  vested  with  the  qualifications  of  membership, 
and  by  assuming  all  the  obligations  imposed  upon  members 
by  the  statute,  and  such  by-laws  as  were  authorized  or  per- 
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mi t ted  by  the  statute.  The  instant  he  became  a  member 
of  the  society  he  was  a  constituent  part  thereof,  and  he 
became  bound  by  all  its  acts,  as  effectually  as  if  performed 
by  himself,  because  the  officers  of  the  association  were  his 
agents  as  well  as  that  of  all  other  shareholders.  He  was 
first,  above  all  things  else,  bound  by  the  law ;  and  if  by-laws, 
contracts  or  stipulations  were  made  by  the  society  incon- 
sistent with  the  law,  he  could  gain  no  advantage  therefrom,' 
otherwise  he  would  be  permitted  to  take  advantage  of  his 
own  wrong.  His  first  obligation,  therefore,  under  the  stat- 
ute, was  that  he  should  make  periodical  payments  upon  his 
subscription  of  twelve  shares  of  the  stock  of  the  society 
until  such  payments,  together  with  the  earnings  of  the  soci- 
ety, should  equal  the  full  face  value  of  the  shares.  No  by- 
law or  agreement  of  the  society,  that  the  shares  should 
mature  within  six  and  one-half  years,  or  any  other  fixed 
period,  would  a  rail  to  relieve  him  from  this  statutory  obli- 
gation, because  such  would  be  inconsistent  with  the  statute 
under  which  the  corporation  has  its  existence,  and  antag- 
onistic to  the  legal  purposes  and  plans  of  such  organizations, 
and  not  enforcible  as  contracts  merely.  King  v.  Interna- 
tional Building  Loan  and  Investment  Union,  170  111.  135. 

Section  8  of  the  act  in  question  ]  r  >vides  that  the  money 
in  the  treasury  shall  be  offered  by  the  board  of  directors 
for  loan  in  open  meeting;  and  the  stockholders  who  shall 
bid  the  highest  premium  for  the  preference  or  priority  of 
loan,  shall  be  entitled  to  receive  a  loan  of  one  hundred  dol- 
lars for  each  share  of  stock  held  by  said  stockholders,  and  the 
premium  bid  may  be  deducted  from  the  loan  in  one  amount, 
or  may  be  paid  in  such  proportionate  amounts,  or  install- 
ments, and  at  such  times  during  the  existence  of  the  shares  of 
stock  borrowed  upon,  as  may  be  designated  by  the  by-laws ; 
no  loan  shall  be  made  by  the  corporation  except  to  its  own 
members,  nor  in  any  sum  in  excess  of  the  amount  of  stock 
held  by  such  members  borrowing ;  mortgage  security  upon 
real  estate  to  be  given.  It  seems  to  us  from  these  plain 
requirements  of  the  statute  that  the  primary  contract,  from 
which  there  is  no  release    save    by  withdrawal,  is  the 
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stock  subscription,  and  the  obligations  of  the  shareholder 
to  continue  payment,  until  payments  and  earnings  shall 
equal  the  full  face  value  of  the  shares.  That  which  the 
statute  calls  a  loan  to  the  shareholder,  is  in  reality  an  antic- 
ipation of  the  final  value  of  such  shares  after  payments  and 
earnings  shall  have  accumulated  to  the  full  face  value  there- 
of, and  the  loan,  so  called,  is  but  an  advance  on  such  shares 
to  the  shareholder,  and  is  so  denominated  by  subsequent 
amendments  to  the  statute.  Sec.  60,  Rev.  Stat.,  Chap.  33. 
The  by-laws  of  the  society  referred  to  are  made  part  of 
the  mortgage,  and  a  covenant  therein  inserted  imposing  the 
obligation  to  duly  observe  and  keep  them.  Section  14  of 
the  by-laws  requires  all  shareholders  to  pay,  or  cause  to  be 
paid,  a  monthly  installment  of  seventy-five  cents  on  each 
share  named  in  his  or  her  certificate,  until  the  same  shall 
be  fully  paid;  said  installments  to  be  paid  to  the  society  on 
or  before  the  last  Saturday  of  each  month,  and  without 
notice.  It  is  also  clear  from  the  transaction  itself,  that  the 
notes  and  mortgage  were  not  given  to  secure  a  loan  of 
money  in  the  ordinary  understanding  of  such  business. 
There  were  seventy-eight  notes,  one  payable  each  month 
for  that  number  of  months,  which  is  equal  to  six  and  one- 
half  years.  Three  monthly  installments  of  $9  each  had 
been  paid  before  the  mortgage  was  given.  Hence  three  of 
the  notes  represented  the  ten  per  cent  per  annum  interest 
and  premium,  equal  to  $10  per  month,  and  the  other  seventy- 
five  notes  were  for  $19  each,  being  the  monthly  interest 
and  premium  of  $10,  and  the  monthly  installment  of  $9 
due  upon  the  stock.  It  is  therefore  apparent  from  the 
notes  and  mortgage  themselves,  they  were  not  given  to 
secure  $1,200  borrowed  money  and  interest,  but  to  secure 
the  payment  of  installments  due  upon  the  shares  of  stock 
for  the  time  estimated  for  them  to  mature  and  for  interest 
on  the  money  advanced.  The  notes,  therefore,  to  the 
extent  of  the  $9  monthly  dues  upon  the  shares  of  stock, 
were  merely  collateral  to  the  original  or  primary  agree- 
ment to  pay  upon  the  shares  until  fully  paid,  which  latter  not 
having  been  released, was  inserted  in  the  mortgage  foritssecu- 
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rity.  It  is  true,  no  doubt,  all  parties  believed, when  the  mort- 
gage was  given,  that  Spaniol's  share  of  the  earnings  of  the 
society  for  the  seventy-eight  months,  the  period  covered  by 
the  mortgage,  would  produce  enough  more,  when  added  to 
the  monthly  installments  of  $9  each,  to  equal  the  full  face 
value  of  the  shaves.  In  truth  the  certificate  contained  a 
stipulation  that  at  the  end  of  that  period  the  society  would 
pay  the  shareholder  $100  for  each  share,  and  it  may  be, 
had  not  insolvency  intervened,  the  promise  would  have 
been  fulfilled.  But,  as  has  been  seen,  such  stipulations  are 
not  enforceable  as  contracts  merely.  King  v.  I.  B.  U.,  supra. 
The  statute  by  its  superior  force  must  and  does  control,  and 
so  controlling  prescribes  the  payment  of  installments  to 
continue  beyond  the  seventy-eight  months  limit  until  the 
full  face  value  of  the  shares  is  reached,  and  such,  therefore, 
is  the  contract.  And  here  again  reeurring  to  section  14  of 
the  by-laws,  above  recited,  and  the  covenant  contained  in 
the  mortgage  requiring  appellees  to  duly  observe  and  keep 
the  same,. it  is  reasonable- to  presume  the  parties  intended 
by  such  covenant  to  anticipate  conditions  like  those  now 
existing,  by  which  the  society  is  rendered  incapable  of 
longer  performing  its  promise,  which  at  best  is  collateral 
only  in  its  nature,  and  therefore,  in  obedience  to  the  mandate 
of  the  statute  and  the  requirements  of  the  rights  of  others, 
the  original  undertaking  of  the  appellee  should  be  resorted 
to  as  the  final  remedy.  Not  to  infer  this  wolild  be  to 
render  such  covenant  meaningless  and  without  force,  and 
thereby  ignore  the  elementary  rule  of  construction,  that 
each  part  of  the  contract  should  be  given  effect,  if  consist- 
ent with  other  valid  parts  of  the  same.  This  construction 
is  not  only  consistent  with  all  other  terms  of  the  contract, 
.but  also  puts  the  latter  in  harmony  with  the  statute  that 
gives  to  the  society  existence. 

In  our  opinion  the  rational  conclusion  to  be  drawn  is  that 
the  obligation  to  pay  the  installments  due  upon  the  shares 
.of  stock  was  the  primary  object  of  the  parties,  and  at  no 
time  was  it  out  of  their  minds,  and  the  purposes  and  intent 
of  the  mortgage  was  to  secure  the  payment  for  the  shares 
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of  stock  as  well  as  the  interest  on  advancement,  in  considera- 
tion of  the  advancement  of  the  face  value  of  the  former. 

If  the  society  was  at  fault  in  precipitating  insolvency,  and 
the  consequent  proceedings  for  a  receiver  and  winding 
up  of  its  business,  Spaniol  is  equally  involved  in  such  fault 
with  the  other  members  of  the  society,  for  the  officers  or 
managers  were  as  much  his  agents  as  they  were  of  the 
others,  and  he  is  therefore  not  in  a  position  to  complain  on 
that  ground,  or  to  thereby  escape  the  legal  effect  of  his 
contract.  Equity,  in  view  of  the  common  misfortune  of  all 
the  members  of  the  society  in  consequence  of  insolvency, 
will  adopt  the  rule  of  equality  and  justice  to  all.  By  the 
voluntary  act  of  the  directors;  manifested  by  their  resolu- 
tion to  discontinue  business,  and  to  apply  for  the  appoint- 
ment of  a  receiver,  the  further  continuance  and  performance 
of  the  contracts  of  the  society  was  abandoned,  and  equity 
requires  that  each  member  be  restored  as  equally  near  to 
his  condition  before  membership  as  the  nature  of  the  case 
will  permit.  The  conditions '  here  nearly  resemble  a  co- 
partnership. King  v.  I.  B.  17.,  supra.  No  reason  is  appa- 
rent why  the  general  rules  applicable  to  the  -settlement  of  a 
partnership  between  its  members  should  not  be  here  applied. 
Where  one  partner  has  received  more  than  his  share  of  the 
assets  he  is  so  charged  in  the  accounting.  In  the  case  pre- 
sented this  can  only  be  done  by  requiring  appellee  to  restore 
the  money  advanced  to  him,  and  also  that  he  perform  his 
primary  contract  by  paying  the  installments  of  his  stock  sub- 
scription, as  must  all  other  members  not  receiving  advances, 
and  as  a  partner  who  had  not  paid  his  share  of  capital  stock 
would  be  required  to  do.  The  mortgage,  as  we  have  seen, 
was  given  to  secure  this,  in  consideration  of  the  advance- 
ment to  him  by  the  society,  and  therefore  appellant  is  enti- 
tled to  a  lien  upon  the  mortgaged  premises  for  any  balance, 
upon  a  fair  and  equitable  accounting,  that  may  be  due  to 
him. 

The  better  sustained  rule,  in  reason  and  by  the  authori- 
ties, in  our  opinion,  for  such  accounting,  is  the  one  prescribed 
in  Towie  v.  Am.  B.  L.  &  I.  Society,  61  Fed.  Rep.  446,  and 
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Sallivan  v.  Stuckey,  —  Fed.  Rep.  — ,  which  is  that  appellees 
are  chargeable  with  the  amount  of  money  actually  received 
by  them,  with  legal  interest  thereon  from  the  time  it  was  re- 
ceived, and  are  entitled  to  credit  for  all  interest  and  premium 
paid,  and  are  chargeable  with  so  much  of  the  gross  premi- 
ums as  was  earned  at  the  time  the  society  passed  into  the 
possession  of  the  receiver,  estimating  the  life  of  the  loan  as 
eight  years.  To  free  this  rule  from  the  imputation  of  being 
arbitrary^ n  respect  to  adopting  eight  years  as  the  life  of  the 
loan  for  the  purpose  of  refunding  the  premium,  it  may  be 
stated  that  it  seems  to  have  its  origin*  in  analogy  to  section 
10  of  the  statute  under  consideration. 

It  therefore  follows  that,  in  our  opinion,  the  decree  of  the 
Circuit  Court  is  erroneous,  and  it  will  be  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  proceed  in 
conformity  with  the  views  herein  expressed.  Reversed  and 
remanded. 
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1.  Insurance— Construction  of  Policies.— The  rule  to  be  adopted  in 
construing  the  clauses  of  an  insurance  policy  should  be  a  liberal  one  and 
favorable. to  the  insured,  so  as  not  to  defeat,  without  a  plain  necessity, 
his  claim  to  the  indemnity  which,  in  making  the  insurance,  it  was  his 
object  to  secure. 

2.  Same—  Construct  ion  of  Particular  Clauses. — In  construing  a 
policy  of  insurance  the  purpose  of  the  following  clause— "  $50,000  on 
freight  cars  of  every  description,  the  property  of  other  roads,  firms, 
individuals  or  corporations,  for  which  the  assured  are  or  may  be  liable 
while  on  the  line  of  their  road,  the  limit  of  loss,  if  any,  on  any  one  freight 
car  not  to  exceed  $500,"  was  held  to  be  to  indemnify  the  assured  (a  com- 
mon carrier)  against  claims  of  or  controversies  with  the  owners  of  prop- 
erty lost  by  fire  while  in  its  possession. 

Assumpsit,  on  a  policy  of  insurance.  Trial  in  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge/presiding.  Finding 
and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court 
at  the  May  term,  1898.    Affirmed.    Opinion  filed  September  26,  1898. 

Jack  &  Tichenor  and  Samuel  £.  Hall,  attorneys  for 
appellant. 


"78    137 
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Insurance  policies  should  be  construed  by  the  same  rules 
as  other  written  contracts.    May  on  Insurance,  Sec.  172. 

The  subject  of  the  insurance,  its  nature  and  its  extent  are 
to  be;  ascertained  from4  the  words  of  the  contract  which  the 
parties  have  made.  Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,  93  U.  S.  541. 

Stevens,  Hobton  &  Abbott,  attorneys  for  appellee. 

In  construing  a  policy  of  insurance,  the  insurer  is  the 
promisor,  and  in  words  or  sentences  of  doubtful  signifi- 
cance, or  ambiguous  phrases,  the  meaning  most  favorable 
to  the  insured  is  adopted.  Pittsburg  Storage  Co.  v.  Scot- 
tish IT.  &  N.  Ins.  Co.  (Pa.),  32  Atl.  Rep.  58;  London  Assur- 
ance Co.  v.  Companhia,  etc.,  167  U.  S.  149. 

The  policy  must  be  liberally  construed  in  favor  of  the 
insured,  so  as  not  to  defeat,  without  a  plain  necessity,  his 
claim  to  the  indemnity  which,  in  making  the  insurance,  it 
was  his  object  to  secure.  Healey  v.  Mutual  Accident  Asso- 
ciation, 133  111.  556;  Getman  v.  Guardian,  etc.,  Fire  Ins. 
Co.,  46  111.  App.  489;  Burnett  v.  American  Ins.  Co.,  68  Mo. 
App.  343. 

Mb.  Justice  Weight  delivered  the  opinion  of  the  court 

Appellee  sued  appellant  for  the  loss  by  fire  of  forty  empty 
freight  cars  destroyed  or  damaged  on  the  tracks  of  appellee 
April  26,  1897.  The  part  of  the  policy  of  insurance  upon 
which  the  action  is  based  is  as  follows : 

"Item  44.  Fifty  thousand  dollars  on  freight  cars  of 
every  description,  the  property  of  other  roads,  firms,  indi- 
viduals or  corporations  for  which  assured  are  or  may  be 
liable  while  on  the  line  of  their  road,  the  limit  of  loss,  if 
any,  on  any  freight  car  not  to  exceed  $500. 

"  Item  45.  Twenty  thousand  dollars  on  passenger  cars 
the  property  of  other  roads,  firms  or  individuals  for  which 
assured  are  or  may  be  liable  while  on  the  line  of  their  road, 
the  limit  of  loss  on  any  car  $2,500." 

A  jury  was  waived  and  the  trial  by  the  court  resulted  in 
a  finding  and  judgment  against  appellant  for  $6,502. 9 0>  from 
which  it  prosecutes  this  appeal. 
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The  principal  question  for  decision  arises  upon  the  proper 
construction  to  be  given  to  the  above  quoted  clauses  of  the 
policy.  All  of  the  cars  destroyed  were  the  property  of 
other  roads,  while  in  appellee's  possession  for  the  purpose 
of  being  transferred,  switched  or  stored  for  a  consideration 
to  be  paid;  and  it  sustained  the  relation  to  them  either 
of  common  carrier  or  warehouseman  or  custodian.  It  is 
insisted  by  appellant  that  the  policy  of  insurance,  as  applied 
to  the  loss  of  such  cars,  should  be  construed  to  mean  that 
before  appellee  can  be  permitted  to  recover  for  the  loss  of 
such  property,  it  must  appear  it  was  liable  for  such  loss  to 
the  owners  of  the  cars  under  the  rules  of  the  law  that  would 
be  applied  in  an  action  between  the  appellee  and  the  own- 
ers of  the  property.  We  think  such  a  construction  too 
strict,  and  inconsistent  with  the  obvious  purpose  and  intent 
of  the  contract.  The  rule  of  construction  to  be  adopted 
should  be  a  liberal  one  and  favorable  to  the  insured,  so  as 
not  to  defeat,  without  a  plain  necessity,  his  claim  to  the 
indemnity  which,  in  making  the  insurance,  it  ttas  his  object 
to  secure.  Healy  v.  Mutual  Accident  Association,  133  111. 
556.  Here  it  is  manifest,  as  we  believe,  the  purpose  of  the 
insurance  was  to  indemnify  the  appellee  against  any  and 
all  claims  or  controversies  of  the  owners  of  property  lost 
by  lire  while  in  its  possession.  This  would  have  been  dem- 
onstrated by  the  evidence  offered  by  the  appellee,  if  com- 
petent, but  rejected  by  the  court,  to  the  effect  that  Items 
44  and  45  were  inserted  with  the  understanding  of  the  par- 
ties at  the  time,  that  the  purpose  of  them  was  to  meet  con- 
troversies about  losses  with  appellee's  tenant  companies. 
This  would  have  shown  the  precise  object  and  intention  of 
the  clause  in  question  but  without  that  evidence  we  think 
the  clear  intent  and  purpose  of  the  contract  is  manifest. 
The  word  liability,  as  used  in  the  contract,  should  be  accepted 
in  the  broad  sense  of  having  the  custody  and  care  of  the 
property;  having  some  duty  to  perform  with  respect  to  it, 
so  that  appellee  might  be  responsible,  or  even  legally  liable 
for  its  safety;  not  absolutely  so;  for  this  is  the  word  of  the 
contract  itself.    "  For  which  assured  are  or  may  be  liable 
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while  on  the  line  of  their  road,"  is  the  language  of  the  con- 
tract. If  it  was  the  intention  of  the  parties  to  fix  the  lia- 
bility of  the  insurer  upon  the  contingency  that  the  assured 
should  be  absolutely  and  legally  bound  to  the  owner  for  the 
loss  of  the  cars,  that  object  was  accomplished  by  the  words 
of  the  contract — "for  which  assured  are  liable;"  but,  not 
content  with  that  expression,  the  further  words  "  or  may  be  " 
were  inserted,  making  the  contract  read  as  has  been  shown. 
It  must  be  presumed  these  words  were  inserted  for  some 
purpose,  and  that  the  meaning  ordinarily  attributed  to  such 
words  was  what  the  parties  intended,  and  should  be  given 
effect.  Webster  defines  the  word  "  may  "  to  be  an  auxiliary 
verb,  qualifying  the  meaning  of  another  verb  by  expressing 
ability,  competency,  possibility  or  probability.  If,  when 
lost,  the  property  was  so  situated  that  under  any  circum- 
stances that  could  possibly  or  probably  exist,  a  legal  liabil- 
ity of  the  appellee  to  the  owner  would  be  created,  then  the 
insurer  should  pay  the  loss.  If  lost  when  other  conditions 
might  possibly  have  existed  to  make  appellee  legally 
responsible  to  the  owner,  although  they  did  not,  then  the 
phase  of  the  contract  under  consideration  is  seen,  and  the 
insurer  is  liable.  It  is  not  difficult  to  see  how  the  property 
might  be  variously  situated  when  and  where,  if  lost,  the 
possibilities  or  probabilities  of  the  liability  of  appellee 
would  be  great.  To  meet  such  contingencies  we  think  was 
the  plain  intent  and  meaning  of  the  contract,  regardless  of 
whether  the  particular  loss  in  question  Was  such  as  might 
be  recovered  by  the  owner  in  an  action  against  appellee. 
The  meaning  attributed  to  the  contract  by  appellant  would 
foster  litigation.  It  is  more  harmonious  with  the  policy  of 
the  law  to  adopt  the  construction  that  would  tend  to  put 
an  end  to  litigation,  and  it  is  more  reasonable  to  believe  the 
parties  had  this  principle  in  view  at  the  time  the  contract 
was  made,  otherwise  appellee,  from  the  nature  of  its  busi- 
ness, would  derive  small  advantage  from  the  insurance.  It 
was  not  intended  to  limit  the  policy  to  the  personal  interest 
of  the  appellee,  for  the  promise  was  to  make  good  the  loss 
to  the  cars,  the  limit  on  any  one  not  to  exceed  $500. 
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Appellee  having  an  insurable  interest  in  the  cars,  it 
might,  as  it  did,  insure  them  in  its  own  name  to  their  full 
value,  for  the  satisfaction  of  its  own  claim  first,  and  hold 
the  residue  for  the  owners  of  the  property.  Such  insurance 
is  not  unusual,  even  when  not  ordered  by  the  owners,  and 
when  so  made  it  inures  to  their  benefit.  Home  Ins.  Co.  v. 
Baltimore  Warehouse  Co.,  93  U.  S.  527;  California  Ins.  Co. 
v.  Union  Compress  Co.,  133  U.  8.  387. 

The  propositions  of  law  held  and  refused  by  the  court 
upon  the  trial  properly  applied  the  law  to  the  facts  of  the 
case,  and  in  the  finding  and  judgment  of  the  Circuit  Court 
there  is  no  error,  and  the  latter  will  be  affirmed. 


2  nil 

78     85 


78      141 


Chicago  B.  I.  &  P.  By.  Co.  v.  Frederick  Brackman,  etc,   99   »$£ 

I  99     »664 

1.  Master  and  Servant— The  Master  Not  Liable  for  the  Wrongful 
Acts  of  the  Servant,— The  master  is  not  liable  for  the  wrongful  acts  of 
his  servant  which  he  has  not  expressly  directed,  unless  such  acts  are 
within  the  scope  of  the  servant's  employment. 

2.  Railroads— Authority  of  a  Freight  Brakeman  to  Eject  Trespass- 
ers*— A  freight  train  brakeman  has  no  implied  authority  to  eject  tres- 
passers from  the  train  upon  which  he  is  brakeman,  where  no  such 
express  authority  had  been  given  him  to  do  so,  and  where  there  is  a 
conductor  in  charge  of  the  train  who  has  such  express  authority. 

8.  Same— As  Carriers  of  Passengers,  Duty,  etc.— A  carrier  of  pas- 
sengers is  bound  to  exercise  the  highest  degree  of  care  to  secure  the 
safety  of  passengers,  and  is  responsible  for  neglect  resulting  in  an  injury 
to  a  passenger;  and  this  care  applies  to  the  selection  of  competent  and 
faithful  servants,  and  the  faithful  performance  by  them  of  their  duties; 
the  maintenance  of  such  order  and  discipline  among  them  as  is  requi- 
site for  the  security  of  passengers;  and  such  carrier  is  bound  to  protect 
passengers  against  the  violence  of  its  own  servants. 

4.  Same — Implied  Authority  of  Freight  Brakeman, — A  freight  brake- 
man  has  no  implied  authority  to  remove  trespassers  from  freight  cars 
by  virtue  of  the  mere  fact  that  he  is  employed  as  a  brakeman,  and  a 
trespasser  who  sues  for  injuries  received  while  being  ejected  by  a  brake- 
man  mast  show,  in  order  to.  recover,  that  such  brakeman  had  author- 
ity to  do  the  act  which  caused  the  injury,  beyond  that  arising  from 
the  mere  fact  that  he  was  employed  to  act  as  a  brakeman. 

5.  Same— Duty  of  Conductor  and  Brakeman,— Liability  for  the  Acts 
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o/  a  Brakeman.— The  conductor  of  a  train,  being  in  charge  of  and  hav- 
ing full  control  over  it,  represents  the  company  as  to  all  matters  con- 
nected with  its  management  and  control,  and  for  a  wrongful  act 
done  by  him  in  the  line  of  his  duty,  the  company  will  be  liable;  but  for 
the  act  of  a  brakeman,  who,  without  the  direction  of  the  conductor, 
ejects  a  trespasser  from  the  train,  the  company  will  not  be  liable,  unless 
express  authority  to  do  the  act  itself,  or  an  act  to  which  such  act  is 
incident,  is  shown;  such  an  act  is  not  one  which  comes  within  the  line 
of  his  duty. 

6.  Sauk— Responsibility  for  the  Acts  of  Its  Employes.— Where  an 
employe  does  an  act  which  he  is  not  employed  to  do,  the  company  can 

,   not  be  said  to  do  it  by  its  employe,  and  is  therefore  not  responsible 
for  it. 

7.  Same— Burden  of  Showing  Want  of  Authority  in  a  Brakeman.— 
The  burden  rests  upon  the  injured  trespasser  to  show  that  the  brakeman 
in  ejecting  him  from  the  train  and  inflicting  the  injury  complained  of 
possessed  the  authority  to  do  the  act  resulting  in  such  injury. 

8.  Same— Brakeman' s  Authority  Not  to  Be  Implied.— The  authority 
of  a  freight  brakeman  to  eject  trespassers  from  trains  will  not  be  implied 
from  the  general  nature  of  his  employment. 

9.  Same—  When  Not  Liable  for  the  Acts  of  a  Brakeman.— The  mere 
fact  that  a  person  has  been  injured  by  the  tortious  act  of  a  brakeman  in 
the  employ  of  a  railroad  company  can  not  render  it  liable  unless  the  act 
complained  of  pertains  to  the  principal  duty  of  the  brakeman,  and  is 
within  the  scope  of  his  employment. 

1 0.  8amk— Implied  Authority  of  Freight  Train  Brakeman.  —A  freight 
train  brakeman  has  no  implied  authority  to  eject  trespassers,  and  in  the 
absence  of  express  authority  his  employer  is  not  liable  for  his  acts  in 
forcing  a  trespasser  from  its  train. 

11.  Words  and  Phrases—  What  the  Word  "Brakeman"  Implies.— 
The  word  "brakeman"  implies  that  it  is  his  principal  duty  to  attend  to 
the  brakes,  and  it  is  not  to  be  inferred  that  he  has  control  over  the  train 
or  any  particular  car  or  set  of  cars. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court 
of  La  Salle  County;  the  Hon.  Charles  Blanch ard,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1898.  Reversed  with  a  statement  of  facts. 
Opinion  filed  September  26,  1898. 

Robert  Mather,  W.  T.  Rankin,  Lincoln  &  Stkad  and« 
Edgar  Eldrkdgb,  attorneys  for  appellant. 

The  mere  fact  that  a  tortious  act  is  coraniitted  by  a  serv- 
ant, while  he  is  actually  engaged  in  the  performance  of  a 
service  he  has  been  employed  to  render,  can  not  make  the 
master  liable;  something  more  is  required.    It  must  not 
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only  be  dofie  while  so  employed,  but  it  must  pertain  to  the 
particular  duties  of  that  employment.  Keith  v.  Lynch,  19 
111.  App.  579;  Callahan  v.  Hyland,  59  111.  App.  351;  Chicago, 
R.  1.  &  P.  Ry.  Co.  v.  Koehler,  47  111.  App.  147;  Chicago  & 
A.  R.  R.  Co.  v.  Michie,  83  111.  427;  Fenn.  R.  R.  Co.  v.  Dean, 
92  Ind.  459;  Everhart  v.  Terre  Haute  Ry.  Co.,  78  Ind.  292; 
Golden  v.  Newbrand,  52  Iowa,  59;  Wright  v.  Wilcox,  19 
Wend.  (N.  T.)  343;  Mali  v.  Lord,  39  N.  Y.  381;  Fraser  v. 
Freeman,  43  N.  Y.  566;  Miami  R.  R.  Co.  v.  Wetmore,  19 
Ohio  St.  110. 

Haskin8  &  Panneck  and  Vincent  J.  Duncan,  attorneys 
for  appellee,  contended  that  a  freight  train  brakeman  ba&  im- 
plied authority  to  eject  trespassers  from  the  cars  of  the  train. 
Brevig  v.  C,  St.  P.,  M.  &  O.  Ry.  Co.  (Minn),  66  N.  W..Rep: 
401;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Doherty,  53  III.  App. 
2S2;  Hoffman  y.  N.  Y.  C.  R.  R.  Co.,  87  N.  Y.  25;  Memphis 
&  N.  O.  R.  R.  Co.  v.  Seals  (Ala.),  13  So.  917;  St.  Louis,  A. 
&  T.  H.  R.  Co.  v.  Reagan,  52  111.  App.  489;  Carter  v.  Rail- 
way  Co.,  98  Ind.  562;  Railway  Co.  v.  McKee,  99  Ind.  521; 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  West,  125  111.  320;  Rams- 
den  v.  Railway  Co.,  104  Mass.  117. 

Nothing   is  more  common  than  for  the  courts  to  take 
notice  of  the  powers  and  duties  of  agents  and  employes, 
of    railway   companies    where   common   observation  and 
experience  furnish  knowledge  of  what  they  are.    Chicago, 
M.  &  St.  P.  R.  Co.  v.  Doherty,  53  111.  App.  282. 

A  railway  company  has  no  right  to  forcibly  eject  a 
person  from  its  train  while  in  motion,  because  he  is  a 
trespasser  thereon,  and  if  such  ejection  is  made  in  a  wanton 
and  willful  manner  the  company  will  be  liable  in  exem- 
plary damages.  In  such  oases  it  is  immaterial  whether 
the  relation  of  carrier  and  passenger  does  or  does  not 
exist.  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Reagan,  52  111.  App. 
4S9,  and  authorities  there  cited. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 
This  is  an  action  brought  by  Frederick  Brackman  against 
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the  Chicago,  Bock  Island  &  Pacific  Railway  Company  to 
recover  damages  for  the  crushing  of  his  ankle  by  the  wheels 
of  a  freight  car  of  said  railway  company.  Upon  issues 
joined  there  was  a  jury  trial,  and  a  verdict  and  a  judgment 
for  Brackman  for  $5,000,  from  which  judgment  this  appeal 
is  prosecuted. 

On  March  21, 1895,  Brackman,  then  between  seventeen 
and  eighteen  years  of  age,  entered  an  empty  stock  car  in  a 
west-bound  freight  train  of  the  railway  company  at  Peru, 
for  the  purpose  of  stealing  a  ride  to  Bureau  Junction  or 
Davenport.  He  had  several  companions  with  him  who 
were  there  for  a  similar  purpose.  One  mile  west  of  the 
Peru  depot  on  said  railway,  was  the  crossing  of  the  Illinois 
Valley  &  Northern  Railroad,  and  about  a  quarter  of  a  mile 
west  of  that  was  a  pile  of  ties  on  the  north  side  of  the  track. 
When  the  train  reached  the  place  where  the  ties  were,  Brack- 
man  got  off  the  train,  which  was  then  going  at  a  speed  vary- 
ing according  to  the  estimate  of  different  witnesses  from 
seven  to  thirty  miles  per  hour.  Apparently  Brackman 
struck  the  ties,  and  they  turned  him  toward  the  train.  His 
foot  went  under  the  wheel  and  his  ankle  was  crushed,  and 
amputation  became  necessary.  Brackman  claims  that  John 
Gaynor,  head  brakeman  of  said  train,  twice  came  to  a  door  in 

the  end  of  said  stock  car  and  in  a  violent  manner  ordered  the 

i 

boys  to  get  out  of  the  train,  and  two  of  them  jumped  off;  that 
he  came  the  third  time  and  got  into  the  car  and  again  ordered . 
the  boys  out;  that  Brackman  then  got  upon  the  outside  6f 
the  car,  and  was  holding  on  by  his  fingers  to  the  slats  or 
pieces  of  wood  forming  the  sides  of  the  car,  and  that  Gay- 
nor struck  Brackman's  fingers  with  a  stick  and  compelled 
him  to  release  his  hold  upon  the  car,  and  he  fell  and  re- 
ceived the  injuries  stated.  The  defense  claims,  and  Gaynor 
so  testified,  that  he  did  not  order  the  boys  out  of  the  car; 
that  he  did  not  have  a  stick  in  his  hand,  and  that  he  did 
not  strike  Brackman,  but  that  Brackman  and  the  other 
boys  who  did  get  off  did  so  of  their  own  accord  because 
they  had  been  told  that  an  officer  of  the  railroad  company 
who  had  threatened  to  arrest  them  at  Peru  was  on  the 
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train  looking  for  them.  Brackman  and  some  of  his  wit- 
nesses signed  written  statements  soon  after  the  accident 
upon  material  questions  in  the  case  quite  at  variance 
with  their  testimony,  including  the  following  statement  by 
Brackman :  *•  When  the  brakeman  came  down  the  car  he 
had  a  brake  stick  in  his  hand  and  I  thought  he  was  going  to 
strike  me,  and  I  jumped  off.  He  struck  at  me  but  he  did 
not  hit  me,  as  I  got  out  of  the  way."  Brackman  testified 
this  was  written  contrary  to  the  oral  statement  he  had 
made.  Brackman  and  his  witnesses  also  contradicted  each 
other  on  various  points,  and  their  description  of  the  car 
proved  to  be  incorrect  in  important  respects.  "We  have 
examined  the  evidence  upon  the  merits  of  the  case  suffi- 
ciently to  see  that  it  is  a  serious  question  whether  the  evi- 
dence will  sustain  the  verdict  of  the  jury  upon  the  merits, 
and  whether  a  new  trial  ought  not  for  that  reason  to  be 
awarded.  Our  attention,  however,  has  been  withdrawn 
from  that  question  by  a  consideration  of  the  inquiry  whether, 
if  the  accident  was  caused  bv  the  act  of  the  brakeman  as 
plaintiff's  witnesses  claim,  the  defendant  is  responsible  there- 
for. This  question  was  presented  by  an  instruction  offered 
at  the  close  of  the  evidence,  the  refusal  of  which  is  assigned 
for  error. 

Plaintiff  made  Gaynor  his  own  witness,  and  proved  by 
him  that  he  was  a  brakeman,  in  the  employ  of  defendant, 
and  had  been  since  1893;  that  he  was  brakeman  on  the  rear 
end  of  the  train,  on  the  day  in  question,  from  Blue  Island 
to  Ottawa,  and  was  head  brakeman  from  Ottawa  to  Rock 
Island,  and  was  therefore  head  brakeman  at  the  time 
plaintiff  was  hurt.  The  train  left  Peru  with  thirty-four 
cars.  The  boys  were  in  the  fourth  car  from  the  front  end. 
Gaynor  testified  that  that  car  was  under  his  jurisdiction  as 
head  brakeman,  by  which  we  do  not  understand  he  meant 
to  define  his  duties  with  respect  to  said  car,  but  only  to 
state  that  it  was  in  that  part  of  the  train  over  which  he 
exercised  the  duties  of  brakeman  at  that  time.  The  word 
"  jurisdiction  "  was  not  used  by  the  witness,  but  was  embod- 
ied in  a  question,  to  which  he  only  answered  "yes."     One 
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of  Brackman's  companions  testified  Oaynor  told  bim  after- 
ward that  he  was  very  sorry;  that  he  did  not  mean  to  hurt 
Brackman,  but  that  it  was  his  duty  to  keep  trespassers  off 
the  train,  and  that  that  was  the  reason  he  did  what  he  did. 
Gay  nor  denied  this  statement.  Plaintiff  offered  proof  as 
to  the  duties  actually  performed  by  brakemen  on  defend- 
ant's railroad  at  a  certain  former  period,  which  was  not 
admitted,  but  as  no  cross-errors  are  assigned,  the  record 
does  not  present  the  question  whether  the  offered  proof  was 
competent  evidence  for  plaintiff.  We  have  stated  all  the 
evidence  plaintiff  introduced  to  prove  Gaynor's  duties  and 
that  defendant  was  responsible  for  his  act.  Gaynor  testi- 
fied for  defendant  that  he  was  upon  the  top  of  the  cars  till 
the  train  reached  the  Illinois  Valley  and  Northern  crossing, 
because  the  rules  of  the  defendant  required  brakemen  to  be 
on  top  of  the  cars  when  passing  through  stations  and 
approaching  railroad  crossings;  and  that  it  was  against  the 
rules  of  the  company  for  a  brakeman  to  have  a  brake  stick 
such  as  that  with  which  plaintiff's  witnesses  testified  he 
struck  plaintiff.  The  conductor  testified  that  it.was  no  part 
of  Gaynor's  duties  to  eject  trespassers,  but  that  it  was  the 
conductor's  duty  to  keep  people  off  the  train,  and  to  eject 
trespassers;  that  if  the  head  brakeman  discovered  trespass- 
ers, he  had  no  authority  to  remove  them  without  going  back 
and  asking  the  conductor;  that  Gaynor  did  not  that  day 
report  to  him  that  there  were  boys  stealing  a  ride  on  that 
train,  and  that  he  did  not  then  nor  previously  give  Gaynor 
any  order  to  eject  trespassers  from  the  train  or  compel  them 
to  leave  it.  He  also  testified  he  was  not  allowed  to  carry 
passengers  on  said  train,  which  was  an  extra  freight,  and 
would  not  have  been  allowed  to  carry  plaintiff  thereon. 
The  printed  rules  of  the  company  were  also  put  in  evidence, 
and  it  was  proved  each  employe  of  the  company  was  fur- 
nished with  a  copy  thereof.  They  showed  that  the  general 
direction  and  government  of  the  train  was  vested  in  the 
conductor;  that  freight  brakemen  were  required  to  ride  on 
top  of  the  train,  where  they  could  apply  brakes;  that  one 
brakeman  at  a  time  was  allowed  to  go  into  the  caboose 
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to  warm  himself  in  very  bad  weather,  and  that  it  was  the 
duty  of  brakemen  to  apply  brakes  on  signal  and  when 
approaching  stations,  and  at  stopping  of  trains  to  inspect 
wheels,  brakes  and  tracks,  and  report  defects.  It  also 
appeared,  negatively,  there  were  no  rules  which  could  be 
interpreted  to  give  brakemen  any  authority  to  put  or  order 
trespassers  off  of  trains.  It  is  also  to  be  borne  in  mind  in 
this  connection  that  plaintiff  in  getting  into  and  riding  in 
this  car  without  leave,  was  violating  section  17  of  the  Illi- 
nois statute  relating  to  fencing  and  operating  railroads. 

The  case  for  plaintiff,  which  the  evidence  tended  to  prove, 
then  is,  that  plaintiff  was  a  trespasser  on  a  freight  train  and 
was,  by  a  brakeraan,  forcibly  and  wrongfully  ejected  from 
the  train  while  in  motion,  and  was  injured  thereby;  that  the 
train  was  in  charge  of  a  conductor  who  had  authority  to 
remove  trespassers;  and  that  the  brakeman  had  no  express 
authority  from  defendant  or  from  his  superior  officer  to 
order  or  put  or  keep  trespassers  off  the  train.  The  master 
is  not  liable  for  the  wrongful  acts  of  a  servant  which  the 
master  has  not  expressly  directed,'  unless  such  acts  are  within 
the  scope  of  the  servant's  employment  Chicago,  M.  &  St. 
P.  By.  Co.  v.  West,  125  111.  320.  This  rule  is  as  necessary 
for  the  protection  of  an  individual  who  employs  servants  as 
it  is  for  a  corporation.  If  a  farmer  hires  a  man  to  dig  a 
ditch  and  lay  a  tile  drain,  or  a  quarryman  hires  a  man  to 
quarry  stone,  and  the  servant  steps  outside  the  business  for 
which  he  is  employed,  and  without  the  direction  or  knowl- 
edge of  the  master  performs  an  unlawful  act  which  injures 
a  third  person,  as,  for  instance,  by  expelling  trespassing 
animals  or  persons  from  the  master's  premises  with  such 
force  as  to  unnecessarily  injure  them,  it  would  be  manifestly 
unjust  to  hold  the  master  responsible  therefor.  In  such  an 
act  outside  his  employment  the  servant  no  longer  represents 
the  master,  and  is  not  acting  for  him,  but  of  his  own  voli- 
tion. Even  if  the  servant  does  the  act  because  be  thinks  it 
will  benefit  the  master,  still  if  it  is  no  part  of  the  duty  he 
was  hired  to  perform  he  is  but  a  volunteer,  and  his  act  ought 
not  to  bind  the  master.    No  person  could  safely  employ 
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another  in  any  business,  however  humble,  if  he  was  to  be 
held  responsible  for  all  acts  of  the  servant  during  the  period 
of  the  employment,  where  the  acts  were  not  authorized  and 
were  outside  the  duty  he  was  hired  to  perform.  This  would 
be  to  make  the  master  an  insurer  against  all  acts  of  those 
whom  he  employs.  The  question  presented  by  the  evidence 
in  this  case  then  resolves  itself  into  this :  Has  a  freight 
train  brakeman  implied  authority  to  eject  trespassers  from 
the  train  upon  which  he  is  brakeman,  where  no  such  express 
authority  has  been  given  him,  and  where  there  is  a  con- 
ductor in  charge  of  the  train  who  has  such  express  authority  ? 
To  support  an  affirmative  answer  to  this  question  plaintiff 
cited  the  following  Illinois  cases :  St.  L.,  A.  &  T.  H.  R.  R. 
Co.  v.  Reagan,  52  111.  App.  488;  C,  M.  &  St.  P.  Ry.  Co.  v. 
Doherty,  53  111.  App.  282,  and  C,  M.  &  St.  P.  Ry.  Co.  v. 
West,  supra.  In  the  first  of  these  cases  Reagan  came  upon 
a  passenger  train  at  a  tank  where  the  train  stopped,  and 
where  the  railroad  company  recognized  the  right  of  the 
traveling  public  to  take  or  leave  the  train.  Reagan  got  on 
for  the  purpose  of  riding  from  there  to  Carbondale,  and  tes- 
tified he  had  the  money  with  which  to  pay  his  fare,  which 
was  seven  cents.  He  took  a  seat  upon  one  of  the  steps  of 
one  of  the  passenger  coaches.  The  jury  and  the  Appellate 
Court  found  the  brakeman  pushed  Reagan  off  when  the 
train  was  in  motion.  The  rights  of  the  parties  in  that  case 
were  governed  by  principles  not  applicable  here.  The  car- 
rier of  passengers  is  bound  to  exercise  the  highest  degree 
of  care  to  secure  the  safety  of  the  passengers,  and  is 
responsible  for  the  slightest  neglect  resulting  in  injury  to 
a  passenger;  and  this  care  applies  to  the  selection  of  com- 
petent and  faithful  servants,  and  the  faithful  performance 
by  them  of  their  duties,  and  the  maintenance  of  such  order 
and  discipline  among  them  as  is  requisite  for  the  security  of 
the  passenger;  and  such  carrier  is  bound  to  protect  passen- 
gers against  the  violence  of  its  own  servants.  C.  &  A.  R. 
R.  Co.  v.  Byrum,  153  111.  131;  C.  &  A.  R.  R.  Co.  v.  Pills- 
bury,  123  111.  9;  C.  &  E.  R.  R.  Co.  v.  Flexman,  103  111.  546; 
Packet  Co.  v.  True,  88  111.  608;  Farber  v.  M.  P.  Ry.  Co.,  116 


Second  District — May  Term,  1898.        149 

» ■  .i     . -  1 1  ..I, .  ■    — 

C,  R.  L  <fc  P.  Ry.  Co.  v.  Brackman. 

• 

Mo.  81;  Bess  v.  C.  &  O.  Ry.  Co.,  35  W.  Va.  492;  Steamboat 
Co.  v.  Brockett,  121 U.  S.  637.  In  all  cases  where  a  passen- 
ger is  injured  by  the  negligence  or  willful  act  of  a  servant 
of  the  carrier  it  is  not  a  defense  that  the  servant  was  not 
acting  within  the  scope  of  his  employment.  2  Wood's  Rail- 
way Law,  Sec.  316.  In  the  Doherty  case  an  engineer 
threw  a  piece  of  coal  at  a  boy  on  the  foot-board  of  his 
engine  to  compel  him  to  get  off,  and  hit  him  and  knocked 
him  off,  whereby  he  lost  a  hand.  The  liability  of  the  com- 
pany in  that  case  was  based  upon  the  doctrine  that  the 
engineer  is  in  possession  and  control  of  the  engine,  and  that 
such  possession  and  control,  in  the  absence  of  proof  to  the 
contrary,  implies  power  to  keep  trespassers  off  the  engine; 
and  it  was  held  the  engineer  was  acting  within  the  scope 
of  his  employment  in  what  he  did  to  make  the  boy  get  off 
the  engine.  In  the  West  case  an  engineer  put  a  boy  off  his 
engine  in  a  negligent  manner,  and  the  boy  was  injured.  A 
judgment  in  favor  of  the  plaintiff  was  affirmed  for  the 
same  reasons  as  in  the  Doherty  case.  None  of  these 
cases  are  based  upon  any  principle  applicable  to  the  act 
of  a  freight  brakeman  in  putting  a  trespasser  off  the 
train,  when  such  an  act  was  not  within  the  scope  or  per- 
formance of  his  express  duty  or  authority. 

The  principal  case  outside  of  Illinois  which  supports  the 
liability  of  defendant  is  Brevig  v.  C,  St.  P.,  M.  &  O.  Ry. 
Co.,  64  Minn.  168.  That  case  holds  a  brakeman  on  a  freight 
train  has  implied  authority  to  eject  a  trespasser,  which  can 
only  be  overcome  by  clear  evidence  that  such  authority  had 
been  expressly  withheld  or  forbidden.  That  court  relied 
upon  two  authorities.  The  first  is  Patterson's  Railway 
Accident  Law,  Sec.  Ill,  to  the  effect  that  a  railway  servant 
put  in  charge  of  property,  as  a  conductor  in  charge  of  a 
train,  or  an  engine  driver  in  charge  of  an  engine,  or  a  brake- 
man  in  charge  of  a  car,  is  necessarily  clothed  with  the  duty 
of  protecting  that  particular  property,  and  is  therefore  for 
that  purpose  vested  with  an  implied  authority  to  remove 
trespassers  therefrom,  and  if  he  makes  a  mistake  and  uses 
unnecessary  violence  in  removing  a  trespasser,  the  railway 
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must  be  held  liable  for  such  injuries  as  result  from  the 
unnecessary  violence  through  which  that  removal  is  effected. 
The  second  is  Hoffman  v.  R.  R.  Co.,  87  N.  Y.  25.  In  that 
case  a  trespasser  was  kicked  off  a  passenger  train,  either  by 
the  conductor  or  a  brakeman,  and  it  was  held  that  if  it  was 
a  brakeman  that  act  was  within  his  implied  authority. 
Plaintiff  also   cites   M.  &  O.  R.  R.  Co.  v.  Seales.  100 

* 

Ala.  368.  The  statement  of  the  evidence  in  that  case 
shows  the  conductor  had  ordered  the  brakeman  to  eject 
the  plaintiff,  a  trespasser  riding  upon  one  of  the  trucks 
of  the  train.  The  brakeman  therefore  acted  by  express 
authority,  and  the  case  was  not  in  point.  Plaintiff  also 
cites  Carter  v.  L.,  N.  A.  &  C.  Ry.  Co.,  98  Ind.  552,  and  E. 
&  T.  H.  R.  R.  Co.  v.  McKee,  99  Ind.  519.  The  Carter 
case  holds  that  servants  in  charge  and  control  of  and 
operating  an  engine  have  implied  authority  to  remove 
a  person  wrongfully  upon  it.  In  the  McKee  case  a  de- 
tective hired  to  arrest  persons  unlawfully  obstructing 
defendant's  track,  arrested  an  innocent  person,  and  it  was 
held  the  act  was  within  the  general  line  of  his  employ- 
ment. We  do  not  think  these  Indiana  cases  and  other 
cases  cited  by  plaintiff  which  we  have  not  here  referred 
to,  are  fairly  applicable  to  the  question  under  discussion. 
In  Railroad  Co.  v.  Keliey,  36  Kan.  655,  although  there  was 
proof  it  was  the  duty  of  the  brakeman  to  put  trespassers 
off  the  train,  the  case  was  decided  upon  the  ground  that  in 
the  absence  of  a  rule  defining  the  duties  of  a  brakeman  on 
defendant's  road,  it  would  be  presumed  the  removal  of 
trespassers  was  within  the  implied  authority  and  became 
the  duty  of  the  servants  in  charge  of  the  train.  The  court 
then  assumed,  without  so  stating,  that  a  brakeman  was  a 
servant  in  charge  of  the  train.  A  dissenting  opinion  in 
Randall  v.  C.  &  G.  T.  Ry.  Co.,  71  N.  W.  Rep.  450  (Mich.), 
holds  that  a  freight  brakeman  has  implied  authority  to 
remove  trespassers  from  the  train.  We  have  examined 
man}'  other  opinions  cited  in  the  foregoing  cases,  but,  upon 
carefully  considering  them,  those  which  have  been  thus 
brought  to  our  attention  do  not  in  our  judgment  support 
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plaintiffs  contention  here,  while  some  hold  directly  con- 
trarv  thereto. 

On  the  other  hand  there  are  numerous  authorities  which 
support  the  contention  of  defendant  that  a  freight  brake- 
man  has  no  implied  authority  to  remove  trespassers  from 
freight  cars  by  virtue  of  the  mere  fact  that  he  is  such 
brakeinan,  and  that  a  trespasser  who  sues  for  injuries 
received  while  being  ejected  by  a  brakeman  or  other  sub- 
ordinate employe  not  in  charge  of  the  train  must  show,  in 
order  to  recover,  that  such  employe  had  authority  to  do  the 
act  which  caused  the  injury  beyond  that  arising  from  the 
mere  fact  that  he  was  hired  to  act  as  a  brakeman.  3  Elliott 
on  Railroads,'  Sec.  1255,  approves  that  rule,  and  cites 
the  authorities  on  both  sides  of  the  proposition.  2  Wood's 
Railway  Law,  Sec.  316,  states  the  principle  thus:  "The 
conductor  of  a  train  being  in  charge  of  and  having  full  con- 
trol over  it  for  the  time,  represents  the  company  as  to  any 
matter  connected  with  the  management  and  control,  and  for 
an  act  done  by  him  in  the  line  of  his  duty,  as  by  the  ejec- 
tion of  a  trespasser  from  the  train,  etc.,  the  company  would 
unquestionably  be  liable;  but  for  the  act  of  a  brakeman  of 
the  tr^in,  who,  without  the  direction  of  the  conductor, 
should  remove  a  trespasser  from  the  train,  the  company 
would  not  be  liable  unless  express  authority  to  do  an  act  to 
which  the  act  complained  of  is  incident,  is  shown;  because 
the  act  is  not  one  which  comes  within  the  scope  or  line  of 
his  duty.  In  Towanda  Coal  Co.  v.  Heeman,  86  Pa.  St.  418, 
a  boy  was  trespassing  on  a  coal  car  and  the  brakeman  threw 
coal  at  him  to  compel  him  to  get  off,  and  hit  him  and 
caused  him  to  fall  from  the  car,  whereby  he  was  injured. 
It  was  held  that  there  was  no  evidence  in  the  case  that  the 
brakeman  was  acting  in  the  line  of  his  duty  and  within  the 
scope  of  his  employment,  or  in  pursuance  of  any  authority 
conferred  upon  him,  and  that  there  was  affirmative  proof 
to  the  contrary,  and  that  in  that  state  of  the  proof  the  court 
should  not  have  submitted  to  the  jury  the  question  whether 
the  wrongful  act  was  the  exercise  of  a  duly  delegated 
authority.    It  was  there  said  that  where  the  servant  does 
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something  which  he  is  not  employed  to  do  at  ail,  the  master 
can  not  be  said  to  do  it  by  his  servant,  and  therefore  is  not 
responsible.  In  Randall  v.  C.  &  G.  T.  Ry.  Co.  (Mich.),  #upray 
plaintiff  sued  to  recover  damages  for  injuries  sustained  by 
him  as  a  trespasser  while  being  compelled  by  a  brakeman 
to  jump  from  a  freight  train  in  motion.  It  was  held  that 
the  burden  was  upon  the  plaintiff  to  show  that  the  brake- 
man  had  authority  from  the  company  to  do  the  act  com- 
plained of,  and  that  there  was  no  such  proof  in  that  case. 
In  L.  S.  &  M.  S.  Ry.  Co.  v.  Peterson,  144  Ind.  214,  where 
the  plaintiff  was  a  trespasser  upon  a  train,  and  the  brake- 
man  ordered  him  off,  and  when  he  refused  to  get  off  pur- 
sued him  with  a  weapon  and  frightened  him,  and  compelled 
him  to  get  off,  whereby  he  was  injured,  the  court  said ; 
"  We  take  the  rule  to  be  free  from  doubt  that  the  burden 
rests  upon  the  injured  trespasser  to  show  that  the  brake- 
man  inflicting  the  injury  possessed  the  authority  to  do  the 
act  resulting  in  the  injury."  Upon  petition  for  rehearing, 
that  court  further  held  that  authority  in  a  freight  brake- 
man  to  eject  trespassers  from  the  train  will  not  be  implied 
from  the  general  nature  of  his  employment.  In  Marion  v. 
C,  R.  I.  &  P.  Ry.  Co.,  59  Iowa,  428,  the  plaintiff  had  been 
a  trespasser  on  a  moving  freight  train,  and  had  been  forced 
off  it  while  in  motion  and  caused  to  fall  through  a  bridge, 
whereby  he  received  injuries.  It  was  held  that  under  the 
evidence  in  that  case,  if  the  conductor  had  forced  the  plaint- 
iff from  the  train  while  in  motion  the  act  would  have  been 
deemed  to  be  in  the  course  of  his  employment  and  of  his 
duty  to  remove  trespassers  from  the  train;  but  the  court 
said :  "  The  act  of  an  employe  of  a  railroad  company  in 
removing  a  trespasser  from  a  train  can  not  be  considered 
the  act  of  the  company,  unless  he  was  engaged  generally 
to  remove  trespassers,  or  specially  to  remove  the  particular 
trespasser.  The  court  below  appears  to  have  thought  other- 
wise. The  instruction  given  proceeds  upon  the  theory  that 
where  a  person  is  employed  to  do  one  thing,  and  he  volun- 
teers to  do  another,  his  act  shall,  nevertheless,  be  deemed 
to  be  within  the  scope  of  his  employment,  if  his  purpose 
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was  to  serve  his  employer.  But,  in  our  opinion,  the  purpose 
of  the  employe  is  not,  in  a  case  like  the  one  at  bar,  material. 
The  court,  we  think,  was  misled  by  a  distinction  which  has 
been  drawn  bv  courts  in  a  different  class  of  cases.  *  *  * 
Where  the  employe  is  not  acting  within  the  course  of  his 
employment  the  employer  is  not  liable  even  for  the  em- 
ploye's negligence, 'and  the  mere  purpose  of  the  employe 
to  serve  his  employer  has  no  tendency  to  bring  the  act 
within  the  course  of  his  employment."  In  Farber  v.  M.  P. 
Ry.  Co.,  116  Mo.  81,  the  plaintiff  was  a  trespasser  on  a 
freight  train,  and  the  brakeman  stepped  on  his  fingers  to 
compel  him  to  get  off  while  the  train  was  in  motion,  and 
he  fell  and  was  injured.  It  was  there  held :  "  There  is  no 
reason  for  assuming,  in  the  absence  of  proof,  that  the  brake- 
man  on  a  freight  train  has  been  clothed  with  the  power  to 
remove  persons  who«shall  endeavor  to  take  passage  on  the 
train.  It  was  not  to  be  presumed  that  any  one  would  vio- 
late the  law  and  attempt  to  ride,  in  the  first  place,  and  hence 
require  his  services  for  such  purposes;  nor  that  this  subordi- 
nate would  be  so  invested  when  he  had  a  superior  present  in 
the  person  of  the  conductor,  upon  whom  such  duties  usually 
devolve.  *  *  *  The  mere  fact  that  the  plaintiff  was  injured 
bv  the  tortious  act  of  the  brakeman  while  he  was  in  the 
employ  of  defendant  can  not' render  defendant  liable.  The 
wrong  perpetrated  must  pertain  to  the  principal  duty  of  the 
brakeman;  in  other  words,  the  act  must  be  within  the  scope  of 
his  employment,  and  this  the  evidence  failed  to  show.  In 
A.  G.  S.  Ry.  Co.  v.  Harris,  71  Miss.  74,  the  plaintiff  was  a  boy 
who  had  been  stealing  a  ride  under  the  cars,  and  had  come 
upon  the  platform  of  a  moving  passenger  car  and  was 
kicked  off  by  the  porter  and  was  injured.  The  court  there 
said :  "  Is  a  railway  company  unlike  all  other  things,  unlike 
all  other  masters,  to  be  held  to  accountability  for  the  wan- 
ton and  willful  misconduct  of  its  servants  done  outside  of 
the  line  of  their  emplojrnent  and  their  duty,  and  in  no  way 
connected  therewith,  and  that,  too,  to  strangers — trespassers 
it  may  be?  Shall  the  railway  company  be  made  liable  for 
such  acts,  done  perchance  by  a  disobedient  servant,  and  in 
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disregard  of  his  duty  to  his  master?  We  adhere  to  the 
reasonable  and  just  rule  of  affixing  legal  liability  where  the. 
master  is  shown  to  be  responsible  for  his  servant's  act,  done 
in  the  discharge  of  his  duty  within  the  scope  of  his  employ- 
ment; and  this  rule  is  of  force  in  the  case  at  bar,  where  the 
carrier  was  under  no  contractual  obligation  to  carry  safely." 
In  I.  &  G.  M.  K.  R.  Co.  v.  Anderson,  82  Texas,  516,  a 
brakeman  was  alleged  to  have  struck  a  trespasser  stealing  a 
ride  on  a  freight  train,  and  forced  him  to  fall  under  the 
wheels.  There  was  proof  brakemen  on  defendant's  road 
had  been  seen  putting  otf  and  keeping  off  trespassers,  and 
other  proof  that  that  was  solely  the  conductor's  duty  unless 
he  authorized  a  brakeman  to  do  it.  The  court  there  said  : 
"  We  fail  to  see  that  any  necessity  exists  for  conferring 
authority  upon  a  brakeman  to  eject  trespassers  from  cars. 
The  conductor  has  this  power,  and,  it  is  to  be  presumed, 
power  also  to  call  to  his  aid  the  other  servants  of  the  com- 
pany upon  the  train.  The  name  'brakeman'  would  imply 
that  it  is  the  principal  duty  of  that  servant  to  attend  to  the 
brakes,  and  it  is  not  to  be  inferred  that  he  has  control  over 
the  train  or  any  particular  car  or  set  of  cars.  Accordingly 
we  find  it  distinctly  held  that  a  brakeman  has  no  implied 
authority  to  eject  trespassers  from  the  cars.  We  have 
found  no  case  which,  when  carefully  analyzed,  justifies  a 
holding  that  a  brakeman  has  such  implied  authority."  In 
Texas  &  Pac.  Ry.  Co.  v.  Moody,  23  S.  W.  Rep.  41,  the 
Court  of  Civil  Appeals  of  Texas  said :  "  In  order  to  make 
the  defendant  liable  for  the  wrong  done  the  deceased  by 
the  brakeman  in  kicking  him  off  the  train,  it  was  necessary 
for  plaintiff  to  show  that  it  was  within  the  general  scope  of 
his  authority  to  eject  trespassers  from  its  train."  In  Texas 
Pacific  Ry.  Co.  v.  Hayden,  26  S.  W.  Rep.  331,  where  a  boy 
was  ordered  by  a  brakeman  to  jump  off  a  freight  train,  and 
on  his  failure  to  do  so  the  brakeman  threw  a  piece  of  coal 
at  him  and  struck  him,  knocking  him  off,  and  the  wheels 
ran  over  his  foot,  necessitating  amputation,  the  same  court 
said  :  "  The  burden  was  upon  the  plaintiff  to  prove  the  facts 
which  would  entitle  him  to  recover;  the  law  does  not  under- 
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take  to  fix  or  declare  the  duties  of  brakemen,  and  it  raises 
no  presumption  as  to  such  duties."  In  Bess  v.  C.  &  O.  Ry. 
Co.,  35  W.  Va.  492,  where  a  boy  trespassing  on  a  freight 
train  was  ejected  by  some  employe  of  the  railway  company 
who  kicked  his  hand  and  caused  him  to  fall  and  he  was 
injured,  the  court  held  that  plaintiff,  in  order  to  recover, 
was  required  to  prove  that  the  wrong  was  done,  not  simply 
by  an  employe,  but  by  one  acting  in  the  course  of  his  busi- 
ness within  the  scope  of  his  authority  in  the  act  in  ques- 
tion. In  Corcoran  v.  C.  &  M.  R.  R.  Co.,  56  Fed.  Rep.  1014, 
U.  S.  Circuit  Court  of  Appeals,  first  circuit,  in  a  case  from 
Massachusetts,  plaintiff  proved  that  he  was  riding  on  top 
of  a  freight  car  without  having  paid  his  fare,  and  was 
ordered  to  get  off  by  a  person  carrying  a  lantern,  whom  he 
supposed  to  be  a  brakeman,  and  replied  that  he  would  get 
off  if  the  train  were  stopped,  and  thereupon  the  supposed 
brakeman  seized  him  and  threw  him  off  while  the  train  was 
in  motion  and  he  was  injured.  The  court  held  that  the 
plaintiff  should  have  offered  evidence  showing  the  scope  of 
the  alleged  brakeman' s  authority,  and  for  lack  thereof  the 
judgment  of  the  lower  court  against  him  was  affirmed. 

The  decisions  of  our  own  Supreme  Court  seem  to  us  not 
in  conflict  with  this  doctrine.  In  C,  M.  &  St.  P.  Ry.  Co. 
v.  West,  supra,  it  was  held  that  when  the  engineer  invited 
the  boy  to  ride  on  the  engine  with  him,  he  acted  without 
the  scope  of  any  duty  he  owed  his  employer,  and  that  if 
any  injury  had  come  to  the  boy  on  account  of  that  act  of 
the  engineer,  whether  negligently  done  or  not,  the  master 
would  not  have  been  liable,  because  the  engineer  had  no 
authority  to  invite  any  one  to  ride  on  the  engine  with  him. 
The  liability  of  the  company  was  there  sustained  because  it 
was  the  duty  of  the  engineer  to  put  and  keep  strangers  off 
his  engine,  and  the  boy  was  hurt  while  the  engineer  was 
compelling  him  to  get  off,  in  the  performance  of  that  duty. 
This  is  in  harmony  with  C.  &  A.  R.  R.  Co.  v.  Michie,  83 
111.  427,  where  the  company  was  held  not  responsible  for 
the  results  of  the  unauthorized  act  of  the  engineer  in  invit- 
ing a  person  to  ride  upon  his  engine.    The  liability  of  the 
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company  in  N.  W.  R.  R.  Co.  y.  Hack,  66  III.  238,  was  sus- 
tained upon  the  express  ground  that  the  servant  who  kicked 
the  hand  of  deceased  and  compelled  him  to  fall  from  the 
car  was  then  in  charge  of  the  car,  and  the  proof  showed  it 
was  his  duty  to  require  persons  to  leave  the  car  and  to  pre- 
vent their  remaining  thereon;  and  that  he  was  discharging 
his  duty  in  the  act  in  question,  and  the  company  was  there- 
fore responsible  for  the  willful  and  wanton  manner  in 
which  he  discharged  it.  In  O.,  R.  I.  &  P.  Ry.  Co.  v. 
Koehler,  47  111.  App.  147,  this  court  held  that  directions 
given  by  a  station  agent  to  a  passenger  to  get  on  a  moving 
train  were  not  within  the  implied  or  apparent  scope  of  his 
power  and  authority,  and  there  being  no  claim  the  company 
had  given  him  any  such  express  authority,  the  company 
was  not  liable  for  the  injury  the  passenger  received  from 
obeying  the  instructions  of  the  station  agent.  Keith  v. 
Lynch,  19  111.  App.  574;  Callahan  v.  Hyland,  59  111.  App. 
347. 

If  a  clerk  or  a  ticket  agent  or  a  baggage  master  had  done 
the  act  here  complained  of.  we  think  it  would  not  be 
claimed  the  company  would  be  liable  for  the  result.  It  is 
true  this  brakeman  had  a  right  to  be  upon  the  train,  and  in 
the  discharge  of  his  duty  might  have  occasion  to  be  upon 
all  parts  of  it,  but  he  was  there  as  a  brakeman  to  set  brakes 
on  signal  and  when  approaching  stations,  to  couple  cars  in 
making  up  the  train,  and  in  leaving  and  taking  on  cars  at 
stations,  and  generally  to  perform  the  duties  which  are 
recognized  as  belonging  to  the  position  of  a  brakeman  on  a 
freight  train,  and  he  was  not  there  to  manage  or  control 
the  train.  He  was  subordinate  to  the  conductor.  His  duty 
was  to  report  to  the  conductor  any  defects  he  discovered  in 
the  machinery  of  the  train,  and  the  presence  of  trespassers 
thereon,  and  the  conductor  alone  was  given  authority  to 
decide  what  should  be  done.  If  a  servant  with  such  limited 
duties  can,  by  a  willful  and  wanton  act  outside  the  line  of 
service  he  was  hired  to  perform,  impose  a  liability  upon  bis 
master  in  favor  of  a  mere  trespasser,  then  the  rule  that  the 
master  is  only  liable  for  the  acts  of  his  servant  which  he 
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expressly  directed,  or  which  have  been  done  in  the  line  of 
the  servant's  duty  and  within  the  scope  of  his  employment, 
must,  as  it  seems  to  us,  be  considered  as  abandoned.  We 
have  reached  the  conclusion  that  the  prevailing  rule,  and  the 
one  supported  by  the  greater  weight  of  authority  and  by 
the  better  and  stronger  reasons,  is  that  a  freight  train 
brakeman  has  no  implied  authority  to  eject  passengers. 
The  proof  in  this  case  did  not  show  any  such  express 
authority,  but  on  the  contrary  showed  that  it  did  not  exist. 
In  the  absence  of  express  authority,  we  are  of  opinion  that 
defendant  was  not  liable  for  the  act  of  its  brakeman  in 
forcing  Brackman  off  the  train,  if  the  brakeman  did  so. 
Therefore  it  is  not  necessary  we  should  pass  upon  the 
weight  of  the  testimony  bearing  upon  the  question  whether 
the  brakeman  did  in  fact  strike  Brackman's  fingers  and 
force  him  to  fall  or  jump  from  the  train.  For  the  reasons 
stated  the  judgment  will  be  reversed. 

Finding  of  Facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
We  find  as  matter  of  fact  that  the  plaintiff  was  a  tres- 
passer stealing  a  ride  upon  the  freight  train  of  defendant, 
without  any  right  to  do  so;  that  he  fell  or  jumped  from 
said  train  while  in  motion,  and  his  foot  was  thrown  under 
the  wheel  and  crushed,  and  he  thereby  received  the  injury 
complained  of  in  this  case;  that  the  testimony  offered  for 
the  plaintiff  tends  to  show  that  the  head  brakeman  of  said 
train  came  into  the  empty  stock  car  where  the  plaintiff,  was 
and  ordered  him  out  of  the  train,  and  that  plaintiff  stepped 
out  of  the  side  door  of  said  car,  and  held  on  to  the  side  of 
the  train  by  his  hands,  holding  on  to  the  slats  composing 
the  side  of  the  stock  car,  and  that  said  brakeman  struck 
his  fingers  with  a  stick,  and  thereby  either  made  him  fall 
or  compelled  him  to  jump  from  said  train.  We  find  that 
the  evidence  introduced  by  the  defendant  tends  to  show 
that  the  brakeman  did  not  order  plaintiff  but  of  the  train 
and  did  not  strike  his  fingers  and  had  no  stick  with  which 
he  could  have  struck  him.    We  further  find  as  a  matter  of 
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fact  that  the  brakeman  had  no  express  authority  to  eject 
trespassers  from  said  train  or  to  compel  them  to  leave  it, 
and  no  implied  authority  concerning  trespassers  except  that, 
if  any  which  may  be  implied,  from  his  being  employed  as  a 
brakeman,  and  that  the  conductor  had  express  authority  to 
remove  trespassers;  and  that  the  brakeman  did  not  injure 
plaintiff  while  acting  within  the  scope  of  his  employment; 
and  we  hold,  as  a  matter  of  law,  that  the  brakeman  had  no 
implied  authority  to  remove  trespassers  merely  from  the 
fact  that  he  was  a  brakeman  upon  said  train;  and  for  want 
of  proof  of  such  authority  in  the  brakeman,  we  find  that 
defendant  is  not  liable  for  the  alleged  act  of  the  brakeman, 
and  that  plaintiff  has  no  cause  of  action. 


Adelaide  Johnson  v.  Julia  W.  Tryon,  Adm'x. 

1.  Administration  op  Estates— Filing  Claims  Not  Matured.— The 
statute  requiring  all  claims  against  an  estate  to  be  filed  within  two 
years  after  the  grant  of  letters  of  administration,  in  order  to  entitle  the 
claimant  to  payment  out  of  the  inventoried  estate,  justifies  and  author* 
izes  creditors  to  file  their  claims  before  they  are  due. 

Claim  in  Probate.— Appeal  from  the  Circuit  Court  of  Knox  County; 
the  Hon.  John  A.  Gray,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1898.  Reversed  and  remanded  with  directions.  Opinion 
filed  September  26,  1808. 

Statement. 

On  February  6,  1894,  at  "Washington,  D.  C,  Mrs.  Maria 
H.  Whiting,  of  Galesburg,  Illinois,  and  Mrs.  Adelaide  John- 
son, of  Washington,  a  sculptor,  entered  into  the  following 
written  contract : 

"Agreement  made  this  6th  day  of  February,  1894,  be- 
tween Adelaide  Johnson,  of  Washington,  D.  C,  and  M.  H. 
Whiting,  of  the  city  of  Galesburg,  Illinois  : 

That  I,  Adelaide  Johnson,  agree  to  complete  in  marble 
from  the  model  now  made  and  accepted,  within  two  years, 
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the  portrait  bust  of  M.  H.  Whiting,  and  deliver  perfect  and 
in  order. 

For  which  I,  M.  H.  Whiting,  agree  to  pay  the  sura  of 
eight  hundred  dollars  ($800).  The  final  amount  of  four 
hundred  dollars  ($400)  to  be  paid  upon  the  delivery  of  the 
work  according  to  the  above  agreement. 

Me8.  M.  H.  Whiting. 

Adelaide  Johnson." 

Seventy-five  dollars  was  paid  down,  twenty-five  dollars 
on  March  17,  and  $100  July  20,  1894.  Mrs.  Whiting  died 
November  29, 1894.  Julia  W.  Tryon  was  appointed  admin- 
istratrix of  her  estate  December  10,  1894,  by  the  County 
Court  of  Knox  County.  On  February  2, 1895,  Mrs.  Johnson 
filed  a  claim  for  $600  against  said  estate  in  the  County  Court, 
accompanied  by  her  affidavit "  that  the  annexed  claim  against 
the  estate  of  Maria  H.  Whiting  (deceased),  in  the  sum  of  six 
hundred  dollars  (balance)  is  just  and  unpaid,  after  allowing 
all  just  credits,  and  that  two  hundred  dollars  of  the  same  is 
now  due  and  past  due,  and  that  the  remaining  four  hundred 
dollars  will  mature  according  to  the  terms  of  a  certain  con- 
tract constituting  this  claim  (copy  annexed),  and  that  she 
has  no  other  claim  against  said  estate."  Attached  to  said 
claim  was  a  copy  of  the  above  contract.  On  the  back  of 
said  claim  was  the  following  indorsement :  "  I  hereby  con- 
sent to  the  allowance  of  the  within  claim  for  $600.  Julia 
W.  Trvon.  Adm'x."  The  claim  was  submitted  in  the  County 
Court  upon  said  consent  of  the  administratrix  and  dis- 
allowed. Mrs.  Johnson  appealed  to  the  Circuit  Court,  where 
a  jury  was  waived  and  the  cause  heard  upon  proofs  pre- 
sented, and  that  court  found  for  defendant  and  entered 
judgment  for  costs  against  claimant.  She  prosecutes  this 
appeal  from  said  judgment. 

Mrs.  Johnson  had  not  completed  and  delivered  the  bust 
when  Mrs.  Whiting  died.  She  claimed  there  was  $400  to 
be  paid  down,  and  that  Mrs.  Whiting  was  therefore  in 
arrears  $200  on  the  cash  payment,  and  she  evidently  desired 
to  be  paid  that  sum  before  she  went  on  to  complete  the 
wonk.    There  was    considerable  correspondence   between 
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Mrs.  Johnson  and  the  administratrix  (whose  daughter  wrote 
for  her,  as  the  administratrix  was  nearly  blind).  In  these 
letters  the  administratrix  admitted  there  was  $200  past 
due,  and  repeatedly  promised  to  pay  Mrs.  Johnson,  meaning 
either  the  whole  sum  or  the  $200  remaining  unpaid  of  the 
first  $400.  In  one  letter  the  administratrix  said :  "  We 
understand  you  perfectly  and  you  are  to  be  paid  as  soon  as 
the  money  comes  in.  *  *  *  It  will  all  come  in  soon. 
When  are  you  planning  to  go  over  ?  We  will  make  quite  an 
effort  to  get  it  before  you  go."  At  another  time  Mrs.  John- 
son wrote,  asking  an  extension  of  one  year  in  which  to 
deliver  the  bust,  and  also  asking  when  the  remaining  $200 
of  the  first  half  would  be  paid,  and  the  administratrix  re- 
plied granting  the  extension,  and  saying  she  had  to  pay  the 
first-class  claims  first  and  had  them  nearly  all  paid,  and 
would  do  all  she  could  to  get  to  Mrs.  Johnson's  claim  soon. 
Later,  the  administratrix  wrote  Mrs.  Johnson  that  the  court 
had  informed  her  that  she  had  no  right  to  extend  the  time 
for  the  completion  of  the  bust,  but  that  she  was  still  just  as 
willing  to  do  so. 

Chytraus  &  Dbneen,  attorneys  for  appellant 

Arnold  &  Gale,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

The  first  question  is  whether  Mrs.  Whiting  in  her  life- 
time and  her  estate  after  her  death  were  in  default  under 
said  contract — whether  any  of  said  money  was  already  due 
Mrs.  Johnson.  The  contract  says  Mrs.  Johnson  had  already 
made  a  model  of  Mrs.  Whiting.  That  must  have  been  done 
with  the  active  participation  of  Mrs.  Whiting;  she  must 
have  given  repeated  sittings  to  the  artist  while  the  clay 
figure  was  being  modeled,  from  which  the  plaster  cast  was 
taken.  By  the  contract  Mrs.  Whiting  accepted  the  model; 
Mrs.  Johnson  agreed  to  make  a  portrait  bust  therefrom  and 
deliver  it  to  Mrs.  Whiting;  and  Mrs.  Whiting  agreed  to  pay 
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$800  therefor.  Evidently  that  sum  was  intended  to  be  com- 
pensation as  well  for  the  labor,  skill  and  material  used  in 
making  the  model,  as  for  the  labor,  skill  and  material  to  be 
thereafter  employed  in  making  the  bust  The  contract 
provides  that  the  last  payment  shall  be  $400  to  be  paid  on 
the  delivery  of  the  work.  This  necessarily  implies  that  the 
first  $400  was  to  be  paid  before  the  delivery  of  the  work. 
No  time  being  expressly  stated,  we  interpret  the  contract 
to  mean  that  $400  was  to  be  paid  in  cash  at  the  making  of 
the  contract.  .  That  this  was  the  meaning  of  the  parties  to 
this  contract  is  confirmed  by  other  facts.  The  proof  shows 
without  contradiction  that  the  skill  of  the  artist  is  chiefly 
employed  in  modeling  the  features  in  clay  and  making  a 
plaster  cast  thereof  that  shall  present  an  acceptable  portrait 
of  the  person  whose  lineaments  are  to  be  reproduced,  and 
that  copying  the  model  in  marble  is  largely  mechanical  and 
is  much  less  expensive  than  the  making  of  the  model.  It 
folio ws  that  more  than  $400  had  been  earned  when  the 
model  had  been  completed  to  Mrs.  Whiting's  satisfaction 
and  when  this  contract  was  written.  The  oral  evidence, 
so  far  as  admitted,  tended  to  show  that  Mrs.  Whiting  her- 
self understood  the  contract  to  mean  she  was  to  pay  $400 
down.  Therefore  Mrs.  Whiting  in  her  lifetime  was  in 
arrears  in  the  sum  of  $200  on  the  first  payment,  and  that 
gum  in  any  event  should  have  been  allowed  upon  the  claim. 
While  the  estate  was  so  in  arrears  it  could  not  defeat  Mrs. 
Johnson's  claim  to  said  $200,  already  past  due,  by  the  fact 
that  she  also  afterward  became  delinquent  in  failing  to  com- 
plete the  bust  within  two  years  as  agreed.  It  may  well  be 
she  relied  upon  the  remaining  part  of  the  first  payment  to 
enable  her  to  meet  the  expense  connected  with  the  completion 
of  the  work  in  marble.  Time  was  not  .made  of  the  essence 
of  the  contract,  and  she  did  not  lose  her  right  to  complete 
the  bust  and  collect  the  $600  because  she  failed  to  complete 
it  within  the  two  years  named  in  the  contract.  Still  less 
would  she  be  thus  debarred  after  the  administratrix  had 
granted  her  an  extension  of  time. 

Mrs.  Johnson  filed  her  claim  for  the  whole  amount,  though 
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she  had  hot  yet  completed  the  bast.  Her  time  in  which  to 
complete  it  hqd  not  (then  expired.  The  statute  requiring 
all  claims  against  an  estate  to  be  filed  within  two  years 
after  the  grant  of  letters  of  administration  in  order  to 
entitle  the  claimant  to  payment  out  of  the  inventoried 
estate,  justifies  and  authorizes  creditors  to  file  their  claims 
before  they  are  due.  The  proof  shows  without  contradic- 
tion that  the  price  agreed  upon  was  reasonable,  and  there 
is  no  evidence  which  casts  any  doubt  upon  the  good  faith 
of  the  claimant.  If  Mrs.  Johnson  completes  the  bust  and 
delivers  it  to  the  administratrix  before  this  case  is  again 
reached  in  the  Circuit  Court,  the  full  $600  should  be  allowed. 
It  is  evident  Mrs.  Whiting  desired  to  have  her  features  dura- 
bly preserved  for  her  family  and  friends,  and  the  admin- 
istratrix in  her  correspondence  was  acting  in  harmony  with 
Mrs.  Whiting's  wishes,  and  was  endeavoring  to  take  such  a 
course  as  would  cause  the  bust  to  be  completed  and  deliv- 
ered. We  think  the  Circuit  Court,  acting  in  this  case  in 
the  place  of  the  Court  of  Probate,  should  do  what  it  can  to 
cause  that  result  to  be  accomplished,  and  thus  to  carry  into 
effect  Mrs.  Whiting's  purpose.  This  might  be  done  by 
granting  a  reasonable  delay. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  to  that  court  with  directions  to  allow  $200 
in  any  event,  and  the  entire  $600  if  the  bust  has  then  been 
completed  and  delivered  pursuant  to  contract. 


Addie  Hammers  v.  The  Supreme  Tent  of  the  Maccabees 

of  tiie  World, 

1.  Life  Insurance— Suicide  Does  Not  Always  Avoid  the  JWicy.— A 
provision  in  a  policy  of  life  insurance  avoiding  the  policy  in  case  of  sui- 
cide by  the  assured  can  not  be  enforced  where  the  assured  is  driven  to 
the  suicidal  act  by  an  uncontrollable  insane  impulse. 

.  Aftsnmpslt,  on  a  policy  of  life  insurance.    Trial  in  the  Circuit  Court 
of  Kane  County;    the  Hon.  George  W.  Brown,  Judge,  presiding. 
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Judgment  for  defendant  on  demurrer  to  declaration.  Appeal  by  plaint- 
iff. Heard  in  this  court  at  the  May  term,  1808.  Reversed  and  remanded. 
Opinion  filed  September  26,  1808. 

Statement. 

Addie  Hammers  brought  this  suit  upon  a  beneficiary  cer- 
tificate issued  by  appellee,  a  fraternal  association,  to  recover 
$1,000,  which,  by  the  terms  of  said  certificate,  was  to  be  paid 
to  her  upon  the  death  of  her  husband,  Albert  A.  Hammers. 
She  filed  a  declaration  consisting  of  a  single  count,  which 
set  out  the  certificate,  averred  the  death  of  her  husband 
while  said  certificate  was  in  force,  the  delivery  of  proofs  of 
death  and  compliance  with  various  provisions  of  the  certifi- 
cate, and  the  tender  by  appellee  of  $22  (the  amount 
deceased  had  paid  the  order  in  assessments),  and  the  refusal 
of  appellee  to  pay  more.  Appellee  demurred  to  said  decla- 
ration; the  demurrer  was  sustained;  appellant  elected  to 
abide  by  her  declaration,  and  the  court  dismissed  the  suit  at 
her  costs.  By  this  appeal  she  seeks  a  reversal  of  the  judg- 
ment. 

The  certificate  as  pleaded  recited  that  Albert  A.  Ham- 
mers had  become  a  member  of  the  order  and  was  entitled 
to  all  the  benefits  of  such  membership;  that  at  his  death  one 
assessment  on  the  membership,  not  exceeding  $1,000,  would 
be  paid  to  his  wife,  Addie  Hammers,  on  compliance  with 
c  srtain  conditions,  one  of  which  was,  "  Provided  he  shall 
have  in  every  particular  complied  with  the  laws  of  the  order 
now  in  force  or  that  may  hereafter  be  adopted."  The 
declaration  charged  that  the  certificate  was  dated  Novem- 
ber 26,  1894,  and  that  Albert  died  September  30,  1897,  by 
his  own  hand,  having  committed  suicide  while  temporarily 
insane  and  not  responsible  for  his  acts;  and  "that  at  the 
time  said  Albert  A.  Hammers  became  a  member  of  said 
order  the  laws  of  said  defendant  provided  among  other 
things,  that  no  benefit  shall  be  paid  to  the  beneficiary  mem- 
ber when  death  is  the  .result  of  suicide  within  one  year  after 
admission,  whether  the  member  so  taking  his  own  life  was 
sane  or  insane  at  the  time;  that  thereafter  the  said  defend- 
ant corporation,  in  regular  session  at  Port  Huron,  Michigan) 
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amended  its  laws  and  provided  that  when  death  was  the 
result  of  suicide  within  five  years  from  the  date  of  admission 
of  the  member  to  the  order  the  beneficiary  shall  be  entitled 
to  receive  only  the  amount  of  the  assessments  which  had 
been  paid  in  by  the  member  during  his  lifetime,  and  that 
this  amount  would  be  all  the  amount  the  beneficiary  would 
be  entitled  to  receive,  which  amendment  went  into  force  and 
effect  after  August  29*  1897."  It  was  then  averred  that  said 
amendment  was  not  a  part  of  the  original  law  of  the  defend- 
ant when  Albert  A.  Hammers  became  a  member  thereof, 
and  that  said  amendment  was  made  without  his  knowledge 
or  consent,  and  that  he  and  his  beneficiaries  are  not  bound 
thereby. 

Ibwin  &  Eoajt,  attorneys  for  appellant 

H.  H.  0.  Miller,  attorney  for  appellee;  D.  D.  Arrera,  of 
counsel. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

The  question  chiefly  discussed  by  counsel  is  whether  the 
rights  of  the  beneficiary-  under  the  certificate  are  subject  to 
the  provisions  of  the  subsequent  amendment  of  the  laws  of 
the  order.  Upon  a  consideration  of  the  declaration  and 
especially  that  part  quoted  in  the  foregoing  statement,  we 
conclude  the  question  argued  is  not  presented  by  this  record. 
The  amendment  to  the  laws  of  the  order,  as  pleaded  in  the 
declaration  and  admitted  by  the  demurrer,  omitted  the 
words  "  sane  or  insane  "  contained  in  the  law  in  force  when 
this  certificate  was  issued.  A  provision  very  similar  to  that 
contained  in  said  amendment  was  held,  in  Grand  Lodge,  I. 
O.  M.  A.  v.  Wieting,  68  111.  App.  125, 168  111.  408,  to  leave 
the  association  liable  for  a  death  where  the  party  named  in 
the  certificate  kills  himself  while  insane.  Therefore  if  the 
rights  of  the  parties  are  governed  by  said  amendment,  as 
appellee  claims,  then  the  association' is  liable  under  the  aver, 
ments  of  the  declaration  that  the  deceased  died  by  his  own 
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hand  while  temporarily  insane  and  not  responsible  for  his 
act  If,  on  the  other  hand,  the  amendment  does  not  affect 
the  rights  of  the  parties,  as  appellant  claims,  then,  as  more 
than  one  year  had  passed  after  the  certificate  was  issued 
before  the  death  of  Albert  A.  Hammers,  the  association  is 
liable  by  the  terms  of  the  original  law.  The  demurrer 
should  have  been  overruled.  The  judgment  is  therefore 
reversed  and  the  cause  remanded. 


Flora  E.  Trump  and  Isaac  B.  Trump  v.  Jacob  PauL 

1 .  Mistaxes— 0/  Scrivener  in  Drawing  Deeds.  —Where  the  scrivener, 
in  preparing  a  deed,  makes  a  mistake  and  omits  some  portion  of  the 
contract  of  the  parties,  a  court  of  equity  upon  clear  and  satisfactory 
proof  being  made  of  such  mistake,  will  correct  it  and  reform  the  deed. 

Bill  for  the  Reformation  of  a  Deed,  etc—Trial  in  the  Circuit  Court 
of  Carroll  County;  the  Hon.  James  8.  Baume,  Judge,  presiding.  Hear- 
ing and  bill  dismissed  for  want  of  equity.  Appeal  by  complainant. 
Heard  in  this  court  at  the  May  term,  1898.  Reversed  and  remanded* 
Opinion  filed  September  26, 1808. 

C.  W.  Middleka-uff,  attorney  for  appellants. 
George  L.  Hoffman,  attorney  for  appellee. 

Mr.  Justice  Crabtrbb  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  for  an  injunction  and  for  the 
reformation  of  a  deed.  The  controversy  grows  out  of  a 
sale  of  forty  acres  of  land  by  appellants  to  appellee.  The 
purchase  price  of  the  land  was  $50  per  acre,  and  appellants 
contend  that  the  agreement  was  they  should  retain  posses- 
sion of  the  premises  until  March  1, 1897,  and  have  the  crops 
of  the  year  1896.  The  parties  met  at  the  banking  house  of 
Sherwood  &  Cook  in  Shannon  on  May  21,  1896,  for  the 
purpose  of  executing  the  deed,  and  Mr.  R.  M.  Cook,  the 
cashier,  was  instructed  to  draw  the  same.  Just  what 
instructions  were  given  the  scrivener  is  a  matter  of  dispute, 
appellants  claiming  he  was  directed  to  insert  in  the  deed  a 
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reservation  of  the  possession  of  the  forty  acres  to  them 
until  March  1,  1897,  and  appellee  insisting  to  the  contrary. 
The  deed  as  drawn  and  executed  was  the  common  statutory 
form  of  a  warranty  deed  without  any  reservation  whatever, 
and  was  duly  delivered  and  recorded  on  the  date  last  men- 
tioned. The  purchase  price  was  paid;  appellants  retained 
the  possession  of  the  land  and  harvested  the  crops.  They 
gave  appellee  permission  to  plow  twenty  acres  in  the  fall 
which  he  did,  and  then  a  quarrel  arose  in  December  as  to 
appellants'  cattle  running  on  the  plowed  ground,  and  as  to 
the  ownership  of  the  straw  and  corn  stalks  on  the  premises. 
Appellee  served  notice  on  appellants  to  quit  and  deliver  up 
possession  of  the  land,  and  then  appellants  filed  this  bill  for 
an  injunction  and  for  a  reformation  of  the  deed. 

On  a  final  hearing  the  court  dismissed  the  bill  and  dis- 
solved the  injunction.  Under  the  evidence  we  think  this 
action  of  the  court  was  erroneous.  Whatever  the  instruc- 
tions may  have  been  to  the  scrivener  who  drew  the  deed,  a 
clear  preponderance  of  the  evidence  shows  that  the  agree- 
ment as  to  possession  was  as  contended  for  by  appellants, 
and  that  the  scrivener  was  informed  of  the  bargain.  In 
drawing  the  deed  he  acted  as  the  agent  of  both  parties,  and 
should  have  made  it  express  their  true  intent  and  meaning. 
This  it  did  not  do,  and  under  the  proofs  appellants  were 
entitled  to  the  relief  prayed. 

The  decree  will  be  reversed,  with  directions  to  the  Cir- 
cuit Court  to  enter  a  decree  in  accordance  with  the  views 
herein  expressed. 

Decree  reversed  and  cause  remanded  with  directions. 
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State  Bank  of  Freeport  v.  Seymour  A.  Blake,  and  Joel 

B.  Whitehead,  Assignee  of  the  Estate  of 

Seymour  A.  Blake,  Insolvent. 

1.  Fraud — Must  be  Proved. — Fraud  in  the  execution  of  a  judgment 
note  must  be  proved  by  a  preponderance  of  the  evidence, 

2.  Judgments— 'By  Confession,  Courts  of  Law  ISxercise  Equitable 
Jurisdiction  Over.— Courts  of  law  exercise  an  equitable  jurisdiction 
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over  a  judgment  by  confession,  and  will'not  grant  relief  against  it  if  it 
appears  that  the  debtor  owes  the  amount  of  the  judgment,  arid  has  no 
defense,  either  legal  or  equitable. 

3.  Practice—  When  a  Cognovit  Sokes  Effect.— £  judgment  on  con- 
fession is  not  invalid  merely  because  the  cognovit  was  signed  and  the 
affidavit  signed  and  sworn  to  when  the  warrant  of  the  attorney  author- 
ized the  confession.    The  cognovit  takes  effect  only  when  filed  in  court. 

• 

Order  Yaeating  a  Judgment  by  Confession.— Trial  in  the  Circuit 
Court  of  Winnebago  County;  the  Hon.  Charles  £.  Fuller,  Judge, 
presiding.  Appeal  by  the  judgment  plaintiff.  Heard  in  this  court  at 
the  May  term,  1896.  Order  reversed  with  a  finding  of  facts.  Opinion 
filed  September  26, 1898. 

Statement. 

On  September  4,' 1897,  the  State  Bank  of  Freeport  recov- 
ered a  judgment  by  confession  in  the  Winnebago  Circnit 
Court,  in  vacation,  against  Seymour  A.  Blake,  for  $3,515.68 
and  costs,  and  execution  was  issued  thereon  and  levied  upon 
personal  property  of  defendant.  On  September  13,  1897, 
Blake  made  an  assignment  to  Joel  B.  Whitehead,  for  the 
benefit  of  creditors.  At  the  next  term  of  the  Circuit  Court 
the  assignee  and  Blake  entered  their  motion  to  quash  the 
execution  and  vacate  the  judgment.  Upon  a  hearing  of  the 
motion  an  order  was  entered  annulling  and  vacating  the 
judgment  and  quashing  the  execution  and  adjudging  that 
the  State  Bank  of  Freeport  pay  the  costs  of  the  suit.  This 
is  an  appeal  from  that  order. 

On  September  3,  1897,  a  private  partnership,  composed  of 
Seymour  A.  Blake,  Oscar  Norton  -and  Charles  A.. Norton, 
having  the  firm  name  of  Blake,  Norton  &  Co.,  and  "  Bank 
of  Durand,"  and  doing  business  at  Durand,  in  Winnebago 
county,  was  indebted  to  appellant  upon  two  promissory 
notes  for  money  loaned,  one  for  $3,500,  dated  August  1, 
1897,  and  the  other  for  $5,500,  dated  August  6,  1897,  each 
due  in  thirty  days  from  its  date,  with  interest  at  seven  per 
cent.  These  notes  were  renewals,  and  appellant  had  been 
carrying  the  indebtedness  for  a  long  time.  The  money  had 
been  loaned  to  Blake,  Norton  &  Co.,  to  assist  it  in  carrying 
on  its  private  banking  business.  Appellant  held  as  collat- 
eral certain  notes  purporting  to  be  signed  by  residents  of 
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Durand  and  farmers  in  the  vicinity  whom  appellant's 
officers  had  ascertained  to  be  responsible.  Blake  was  the 
father-in-law,  and  Oscar  Norton  the  father,  of  Charles  A. 
Norton.  #  Blake  and  Oscar  Norton  were  old  men,  and  left  the 
management  of  the  business  chieflv  to  Charles  A.  Norton. 
The  latter  forged  a  large  amount  of  paper,  which  he  placed 
with  appellant  and  others  as  collateral.  On  or  about  Sep- 
tember 1,  1897,  the  Winnebago  National  Bank,  a  creditor  of 
Blake,  Norton  &  Co.  to  the  amount  of  (5,900,  secured  by 
collaterals,  ascertained  that  part  or  all  of  its  collaterals  were 
forged,  and  went  to  Charles  A.  Norton  and  demanded  other 
security,  and  Charles  A.  Norton  induced  Blake  to  give  a 
mortgage  upon  his  farm  of  240  acres  to  secure  said  debt 
The  mortgage  was  filed  for  record  September  2,  1897. 
Charles  A.  Norton  then  absconded.  Appellant's  officers 
learned  these  facts  in .  the  forenoon  of  September  3,  1897. 
Henry  H.  Antrim,  cashier  of  appellant,  then  went  to  Durand, 
taking  with  him  the  notes  and  collaterals  the  bank  held 
against  Blake,  Norton  &  Co.  Antrim  met  Blake  in  Durand 
and  together  they  went  over  the  notes  and  collaterals  and 
appear  to  have  reached  the  conclusion  most  of  the  collat- 
erals were  forgeries.  They  made  an  appointment  to  meet 
at  Blake's  farm  in  the  afternoon.  Thev  did  meet  there  and 
had  a  conference.  Appellant's  $3,500  note  was  then  past 
due,  and  its  $5,500  note  had  two  days  to  run.  The  result 
of  their  talk  was  that  Blake  gave  appellant  a  judgment  note 
for  $3,500,  signed  by  himself  only,  and  Antrim  surrendered 
to  Blake  the  past  due  $3,500  note  of  the  firm.  About  nine 
o'clock  in  the  evening  of  September  3d,  M.  Marvin,  an 
attorney  practicing  law  in  Freeport,  in  Stephenson  county, 
signed  the  cognovit,  and  at  about  the  same  hour  the  affida- 
vit of  the  execution  of  the  note  and  power  of  attorney  was 
signed  and  sworn  to  by  Antrim,  and  these  papers,  with  the 
note  and  power  of  attorney,  were  handed  to  plaintiffs 
attorney,  who  had  already  drawn  a  declaration  and  plea. 
Appellant  was  located  at  Freeport,  and  its  attorney  and 
Marvin  both  lived  there,  and  there  these  papers  were  signed. 
The  power  of  attorney  authorized  a  confession  of  judgment 
for  principal  and  interest,  and  $15  attorney's  fees,  in  term 
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time  or  vacation  at  any  time  after  the  date  thereof,  by  J. 
H.  Stearns  or  any  other  attorney  in  any  court  of  record. 
On  the  morning  of  September  4, 1897,  the  declaration,  note 
and  power  of  attorney,  affidavit  of  their  execution,  and  cog- 
novit, were  filed  with  the  circuit  clerk  of  Winnebago  county 
in  vacation,  and  judgment  was  entered  thereon.  It  is 
argued  here  that  the  judgment  was  properly  vacated 
because  Marvin  signed  the  cognovit  before  the  time  to  con- 
fess  judgment  had  arrived;  because  Antrim  prematurely 
signed  and  swore  to  the  affidavit  of  the  execution  of  the 
papers;  and  because  Blake's  signature  to  the  judgment  note 
was  procured  by  Antrim  by  fraud  and  deceit. 

William  Marshall,  attorney  for  appellant. 

-    A.  D.  Early,  attorney  for  appellees. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

The  cognovit  was  signed  and  the  affidavit  was  signed  and 
sworn  to  about  9  p.  m.  of  September  3d.  This  was  done 
at  Freeport,  in  Stephenson  county.  The  papers  were 
entitled  in  the  Circuit  Court  of  Winnebago  County,  and  its 
county  seat  was  Rockford.  It  is  evident  the  papers  were 
not  designed  to  be  used  that  night  of  September  3d,  and 
that  they  could  not  reasonably  be  expected  to  reach  Rock- 
ford  till  September  4th.  They  had  no  force,  effect  or 
validity  till  filed  with  the  circuit  clerk  at  Rockford.  They 
were  not  filed  nor  used  till  September  4th,  when  by  the 
terms  of  the  power  of  attorney  judgment  could  be  con- 
fessed. We  are  of  opinion  the  judgment  is  not  invalid 
simply  because  said  papers  were  signed  and  sworn  to  the 
evening  preceding  the  day  when  the  judgment  could  be 
confessed.  Marvin  did  not  confess  the  judgment  on  the 
evening  of  September  3d,  by  the  mere  act  of  signing  the 
cognovit  then.  It  was  the  filing  of  the  cognovit  so  signed, 
with  appellant's  declaration,  in  the  office  of  the  clerk  of  the 
court  named  in  the  caption  of  the  papers  that  constituted 
the  confession.    It  is  common  practice  for  the  attorney  who 
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signs  the  confession  not  to  attend  when  the  judgment  is 
entered,  but  to  intrust  the  signed  cognovit  to  the  attorney 
for  plaintiff.  The  legal  effect  is  the  same  as  if  Marvin  had 
retained  the  cognovit  after  signing  it,  and  had  brought  it  to 
Rockford  the  next  morning  and  personally  delivered  it  to 
the  clerk.    We  think  these  objections  not  well  taken. 

The  proofs  at  the  hearing  of  the  motion  to  vacate  the 
judgment  consisted  of  documents  and  affidavits.  No  wit- 
ness was  examined  in  open  court.  The  trial  judge  therefore 
did  not  possess  the  advantage  over  us  of  seeing  the  witnesses 
and  hearing  them  testify.  He  heard  the  case  only  on  paper, 
as  we  are  doing,  and  we  have  every  opportunity  he  had  to 
determine  the  force  and  effect  of  the  testimony.  Blake 
admits  he  signed  this  note  at  the  close  of  the  conference, 
and  designed  to  sign  a  note  to  appellant  for  $3,500.  The 
burden  of  proof  was  upon  him  to  show  that  he  was  deceived 
and  defrauded,  and  that  the  instrument  is  not  what  he 
agreed  to.  Walker  v.  Hough,  59  111.  375;  Hartford  Life 
Insurance  Company  v.  Gray,  80  111.  28;  Ross  v.  Sutherland, 
81  III.  275.  Blake's  affidavit  is  largely  devoted  to  a  recital 
of  the  wrongs  he  has  suffered  at  the  hands  of  his  son-in-law 
— matters  which  are  calculated  to  strongly  excite  our 
sympathy  and  indignation,  but  which  have  no  bearing  upon 
the  rights  of  appellant.  He  further  testifies  that  he  agreed 
to  give  a  new  note;  that  Antrim  presented  one  which  he 
so  far  examined  as  to  refuse  to  sign  it;  that  Antrim  drew 
another;  that  he  did  not  have  his  glasses  with  him,  but 
could  read  parts  of  the  note  without  them;  that  he  saw 
fine  print  at  the  bottom  of  the  note  which  he  could  not 
read;  that  he  noticed  the  note  did  not  look  like  any  note 
he  had  ever  been  acquainted  with;  that  he  asked  Antrim  to 
read  and  explain  it  to  him,  and  that  Antrim  did  read  it  vto 
him  before  he  signed  it.  But  he  states  that  "Antrim  did  not 
utter  any  word  or  words  that  this  affiant  comprehended 
which  indicated  that  the  fine  print  set  forth  a  warrant  of 
attorney,  or  a  power  given  anybody  to  do  anything,  and 
did  not  mention  the  name  of  James  H.  Stearns,  and  did 
not  say  anything  that  indicated  it  was  a  judgment  note, 
and  did  not  inform  or  explain  to  this  affiant  that  it  was  a 
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judgment  note;  and  whatever  the  said  Antrim  did  say  to 
affiant  he  said  intending  this  affiant  would  not  comprehend 
the  meaning  and  effect  of  his  words."  This  is  accompanied 
by  a  statement  that  Blake  was  then  in  a  state  of  great 
mental  anxiety  on  account  of  his  son-in-law's  forgeries,  and 
the  evident  result  of  depriving  Blake  of  all  his  property  in 
his  old  age.  Various  things  are  related  which  he  claims 
Antrim  said  to  quiet  his  apprehensions  and  secure  his 
signature. 

Antrim's  affidavit  gave  a  circumstantial  account  of  all 
that  was  said  and  done  between  Blake  and  himself  that 
day.  He  testified  that  he  told  Blake  his  firm  was  under 
great  obligations  to  appellant;  that  appellant  had  helped 
them  through  the  panic  of  1893,  and  during  the  fall  of  1896, 
when  so  many  banks  were  failing;  that  the  forgery  of  the 
collaterals  left  appellant  in  a  bad  shape;  that  Blake  had 
given  a  mortgage  for  the  full  amount  of  its  claim  to  a  cred- 
itor who  had  never  assisted  Blake,  Norton  &  Co.  as  appellant 
had  done,  and  now  they  wanted  Blake  to  help  appellant. 
He  testified  he  fully  explained  to  Blake  that  with  their 
present  notes  they  could  not  get  judgment  till  the  next 
term  of  the  court,  when  probably  all  the  other  creditors 
would  also  get  judgment  and  appellant  would  be  no  better 
off  than  they;  that  he  read  and  explained  the  new  note  to 
Blake,  told  him  that  it  was  a  judgment  note,  and  that  if  he 
signed  it  appellant  could  enter  up  judgment  on  it  at  once, 
and  that  would  put  appellant,  as  to  $3,500  of  its  claim,  next 
to  the  mortgage  he  had  given  the  Winnebago  National 
Bank;  that  Blake  then  signed  the  note,  and  Antrim  again 
explained  to  him  the  difference  between  the  old  note  and 
the  new. 

Each  of  the  affidavits  contained  much  matter  we  have  not 
set  out.  Antrim  denied  in  detail  each  statement  Blake 
claimed  Antrim  had  made  which  was  calculated  to  mislead 
or  deceive.  He  also  contradicted  Blake  as  to  the  latter's 
apparent  mental  condition.  There  were  affidavits  of  other 
parties  on  both  sides,  but  none  relating  to  the  execution  of 
the  note.    Antrim's  version  of  the  transaction  is  quite  as 
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reasonable  and  probable  as  that  given  by  Blake.  If  the  ease 
rested  upon  these  two  affidavits  we  should  say  there  is  no 
preponderance  of  the  evidence  that  the  execution  of  the  note 
was  procured  by  fraud,  and  that  on  such  testimony  contracts 
can  not  be  set  aside.  But  there  is  further  evidence.  After 
judgment  was  entered,  Antrim  and  Stearns,  then  attorneys 
for  appellant,  met  at  the  residence  of  Blake,  the  day  after 
Blake  signed  the  note,  and  they  informed  Blake  that  judg- 
ment had  been  entered  upon  said  note  and  an  execution 
placed  in  the  hands  of  the  sheriff,  and  that  he  might  be 
expected  to  make  a  levy  at  any  time.  Blake  replied  that 
he  was  perfectly  satisfied.  They  had  a  long  discussion  as 
to  the  course  to  be  pursued  after  the  levy,  and  as  to  dower 
and  exemptions  and  the  selection  of  a  custodian;  and  at  the 
close  of  the  interview  Blake  told  Antrim,  "  1  have  no  fault 
to  find  with  you."  These  facts  are  established  partly  by 
Antrim  and  partly  by  Stearns,  and  partly  by  both  of  them. 
They  are  not  denied  by  Blake  or  any  one.  Stearns  and  the 
sheriff  were  there  again  September  9th,  and  had  another 
interview  with  Blake.  If  Blake  supposed  he  was  signing 
an  ordinary  note  on  thitty  days'  time  he  would  naturally 
have  been  surprised  when  he  learned  next  day  that  judgment 
had  already  been  entered,  and  would  have  been  indignant 
when  he  learned  he  had  been  misled  and  deceived  into  sign- 
ing a  judgment  note  with  such  sudden  and  unexpected  con- 
sequences. Nothing  in  the  later  interviews  as  proved  indi- 
cated surprise  or  displeasure,  but  on  the  contrary  that  he 
expected  what  occurred  and  was  satisfied  therewith.  In 
our  judgment  the  preponderance  of  the  evidence  on  this  sub- 
ject is  with  appellant,  and  the  judgment  should  not  have 
been  vacated  upon  this  proof.  As  no  one  but  Blake  and 
Antrim  were  present  when  the  note  was  signed,  and  they 
have  each  given  their  version  of  the  interview  in  a  manner 
selected  by  appellees,  and  the  evidence  does  not  justify  a 
vacation  of  the  judgment,  we  see  no  reason  for  remanding 
the  cause. 

Moreover,  courts  of  law  exercise  an  equitable  jurisdiction 
over  a  judgment  by  confession,  and  will  not  grant  relief 
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against  it  "  if  it  appears  that  the  debtor  owes  the  amount  of 
the  judgment,  and  has  no  defense,  either  legal  or  equitable, 
to  the  debt  for  which  the  judgment  is  rendered.  Farwell 
v.  Huston,  151  111.  239;  Mumford  v.  Tolman,  157  111.  258; 
Packer  v.  Roberts,  140  111.  9;  Hier  v.  Kaufman,  134  111.  215, 
225;  Colson  v.  Leitch,  110  111.  504;  Cassem  v.  Brown,  74  111. 
App.  346.  Here  Blake,  as  one  of  the  members  of  Blake, 
Norton  &  Co.,  owed  the  debt;  it  was  past  due;  neither  Blake 
nor  the  firm  had  anv  defense  to  it.  Antrim  surrendered 
the  old  note  to  Blake,  and  Blake  accepted  and  retained  it. 
He  did  attach  it  to  his  affidavit  upon  the  motion  to  vacate 
the  judgment,  but  that  was  not  filed  till  October  1 2th,  after 
the  term  began,  and  then  was  not  accompanied  by  any 
offer  to  return  it  to  appellant.  By  the  action  of  the  court 
below,  appellant  has  not  only  been  deprived  of  the  security 
and  priority  it  had  gained  by  its  judgment  and  execution, 
but  its  note  has  in  effect  been  declared  to  have  been  obtained 
by  fraud,  and  therefore  to  be  void,  and  it  has  been  left  with- 
out any  note  or  evidence  of  the  existence  of  its  bona  fide 
debt.  It  has  also  been  deprived  of  obtaining  a  judgment  at 
the  then  next  ensuing  term,  as  it  might  have  done  if  Blake 
had  immediately  tendered  back  the  original  $3,500  past  due 
note.  We  can  not  think  this  order  was  the  proper  exercise 
of  an  equitable  jurisdiction.  Kingman  &  Co.  v.  Beinemer, 
58  111.  App.  173,  and  166  111.  208,  is  much  relied  upon  to 
establish  a  contrary  doctrine.  There  the  fraud  was  estab- 
lished by  two  witnesses  against  one,  and  by  corroborating 
circumstances;  the  principal  part  of  the  debt  was  not  due, 
and  the  equitable  circumstances  existing  in  this  case  in  sup- 
port of  the  note  were  not  present.  In  that  case  the  parties 
by  agreement  consolidated  the  motion  to  vacate  the  judg- 
ment with  a  replevin  suit,  and  the  course  there  pursued  was 
by  consent.  We  do  not  see  that  it  is  in  point  upon  the  vital 
questions  here.  For  the  reasons  stated  the  order  appealed 
from  will  be  reversed. 

FnrMNo  of  Facts  to  be  Made  a  Part  of  the  Judgment. 

We  find  that  the  judgment  rendered  in  this  cause  in  favor 
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of  the  State  Bank  of  Freeport  and  against  Seymour  A. 
Blake  was  confessed  by  due  authority  for  a  debt  bona  Jide 
due,  and  is  a  valid  judgment;  that  the  execution  by  Sey- 
mour A.  Blake  of  the  note  and  power  of  attorney  upon 
which  said  judgment  was  confessed  was  •  not  procured  by 
fraud,  concealment,  misrepresentation  and  deceit  as  charged, 
and  that  none  of  the  allegations  of  fact  made  against  the 
validity  of  said  note,  power  of  attorney  and  judgment,  are 
sustained  by  the  proofs. 


State  Bank  of  Freeport  v.  Oscar  Norton,  and  Joel  B. 

Whitehead,  Assignee. 

1.  Fraud— Must  Be  Proved.—  Fraud  in  the  execution  of  a  judgment 
note  must  be  proved  by  a  preponderance  of  the  evidence.  A  contract 
can  not  be  set  aside  when  the  evidence  is  evenly  balanced. 

% 

Order  Vacating  a  Judgment  by  Confession,— Trial  in  the  Circuit 
Court  of  Winnebago  County;  the  Hon.  Charles  E.  Fuller,  Judge,  pre- 
siding. A ppeal  by  the  judgment  plaintiff.  Heard  in  this  court  at  the  May 
term,  1898.  Order  reversed  with  a  finding  of  facts;  Opinion^  filed  Sep- 
tember 26,  1898. 

Statement. 

\  On  September  4, 1897,  the  State  Bank  of  Freeport  recov- 
ered a  judgment  by  confession  in  the  Winnebago  Circuit 
Court  in  vacation  against  Oscar  Norton  for  $3,515  and 
costs,  and  execution  was  issued  thereon,  but  not  levied. 
On  September  13,  1897,  Oscar  Norton  made  an  assignment 
to  Joel  B.  Whitehead  for  the  benefit  of  creditors.  At  the 
next  term  of  the  Circuit  Court  the  assignee  and  Norton 
entered  their  motion  to  quash  the  execution  and  vacate  the 
judgment.  This  motion  was  heard,  and  an  order  was 
entered  annulling  and  vacating  the  judgment  and  quashing 
the  execution,  and  adjudging  that  the  State  Bank  of  Free- 
port  pay  the  costs  of  the  suit.  This  is  an  appeal  from  that 
order. 

The  facts  in  this  case,  except  as  to  what  occurred  at  the 
signing  of  the  note  in  judgment,  are  substantially  the  same 
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as  in  the  case  of  State  Bank  of  Freeport  v.  Seymour  A. 
Blake  et  al.,  supra,  in  which  we  file  an  opinion  this  day, 
and  to  which  opinion  and  the  statement  preceding  it  we 
here  refer.  The  affidavits  presented  upon  the  hearing  of 
the  motion  in  the  two  cases  were  mostly  duplicates.  Oscar 
Norton  was  one  of  the  members  of  the  firm  of  Blake,  Nor- 
ton &  Co.  and  "  Bank  of  Durand ; "  and  after  Antrim  had 
obtained  from  Blake  the  judgment  note  for  $3,500  put  in 
judgment  in  that  case,  he  went  to  Oscar  Norton  and 
obtained  from  him  the  $3,500  judgment  note  upon  which 
the  judgment  in  this  case  was  entered.  This  $3,500  Norton 
judgment  note  was  evidently  intended  to  apply  upon  the 
$5,500  note  of  the  firm  which  would  be  due  in  two  days. 
Antrim  did  not  surrender  any  note  to  Oscar  Norton,  and 
the  conversation  between  them  at  the  giving  of  this  note 
was  not  the  same  as  that  between  Antrim  and  Blake;  but 
in  other  respects  the  record  and  the  points  made  against 
and  in  support  of  the  judgment  are  substantially  the  same 
as  in  the  Blake  case. 

William  Marshall,  attorney  for  appellant. 

A.  D.  Ea£ly,  attorney  for  appellees. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Oscar  Norton  testified  that  Antrim  came  into  the  store 
where  he  was  working  on  September  3d  and  told  him  Blake 
had  signed  a  note  for  $3,500,  and  asked  him  to  do  the  same, 
and  promised  him  the  note  would  not  be  crowded;  and  that 
without  reading  the  n ate  or  knowing  its  contents,  but  trust- 
ing in  Antrim,  and  having  confidence  Antrim  would  work 
no  imposition  upon  him,  and  believing  it  was  a  simple  ordi- 
nary promissory  note,  he  signed  the  note  on  which  judgment 
was  entered  in  this  case;  and  that  if  he  had  realized  it  was 
a  judgment  note,  or  that  by  it  his  property  could  be  quickly 
taken  from  him  and  appellant  given  an  advantage  and  pri- 
ority over  his  other  creditors,  he  would  not  have  given  it; 
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and  that  Antrim  intended  to  deceive  and  did  deceive  him. 
Antrim  testified  that  when  he  came  to  the  store  in  Durand 
that  morning  he  was  wholly  unacquainted  with  Norton  and 
with  every  one  else  in  the  store;  that  he  asked  for  Norton, 
who  was  pointed  out;  introduced  himself;  told  Norton 
Charles'  actions  had  left  appellant  in  bad  shape,  as  it  was 
the  firm's  largest  creditor;  that  appellant  had  always  helped 
Blake,  Norton  &  Co.  through  hard  places,  and  now  they 
owed  appellant  $9,000;  that  he  believed  appellant's  collater- 
als were  mostly  forgeries;  that  Blake  had  just  given  his 
individual  note  for  $3,500,  which  made  appellant  good  for 
that  amount;  that  appellant  depended  on  the  firm  to  help 
them  out;  that  he  wanted  Norton  to  do  for  them  just  what 
Blake  had  done;  and  that  he  showed  Norton  the  note  Blake 
had  signed,  and  handed  Norton  another  $3,500  note  to  sign. 
Antrim  testifies  Norton  then  said,  "That  is  a  judgment 
note;"  and  that  he  told  Norton,  "  Yes,  sir;  it  is  just  the  kind 
of  a  note  Mr.  Blake  signed."  A  handle  is  sought  to  be  made 
of  this  remark  because  Blake  signed  a  thirty-day  note,  and 
the  note  so  presented  for  Norton  to  sign  was  drawn  pay- 
able one  day  after  date.  But  this  answer  evidently  meant, 
not  that  every  word  in  each  note  was  the  same,  but  that  it 
was  a  judgment  note  such  as  Blake  had  signed — that  it 
was  the  same  kind  of  a  note.  Antrim  testified  Norton  then 
signed  the  note  and  he  came  away.  Antrim  denied  that  he 
told  Norton  the  note  would  not  be  crowded;  denied  that  he 
intended  to  or  did  deceive  Norton,  and  denied  other  state- 
ments contained  in  the  affidavits  presented  in  support  of  the 
motion.  There  is  no  reason  shown  in  the  proofs  why  Antrim 
is  not  entitled  to  as  much  credence  as  Norton.  His  account 
is  as  probable  and  reasonable  as  that  given  by  Norton. 
There  is  no  preponderance  of  proof  to  support  the  applica- 
tion to  vacate  the  judgment.  The  contracts  of  parties  can 
not  be  set  aside  upon  evidence  thus  evenly  balanced. 
Besides,  Norton  was  present  during  most  of  the  interview 
with  Blake  the  next  day,  narrated  in  the  statement  and 
opinion  in  the  Blake  case,  and  also  when  the  sheriff  came  to 
see  about  levying  the  execution,  and  nothing  was  said  by 
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Norton  indicating  any  surprise  that  a  judgment  by  con- 
fession had  been  entered.  His  conduct  was  not  what  it 
would  naturally  have  been  if  he  had  been  deceived  and  sup- 
posed he  had  signed  a  common  note  not  due  for  thirty  days. 
Moreover,  the  firm  and  its  members  have  no  defense  to  the 
debt  for  which  this  note  was  given. 

For  the  reasons  stated  at  length  in  our  opinion  in  the 
Blake  case  the  order  appealed  from  will  be  reversed. 

« 
• 

Finding  of  Facts  to  bb  Made  a  Part  of  the  Judgment. 

We  find  that  the  judgment  rendered  in  this  cause  in  favor 
of  the  State  Bank  of  Freeport  ami  against  Oscar  Norton 
was  confessed  by  due  authority  for  a  debt  bona  fide  due  and 
is  a  valid  judgment;  that  the  execution  by  Seymour  A. 
Blake  of  the  note  and  power  of  attorney  upon  which  said 
judgment  was  confessed  was  not  procured  by  fraud,  con- 
cealment, misrepresentation  and  deceit,  as  charged,  and  that 
none  of  the  allegations  of  fact  made  against  the  validity  of 
said  note,  power  of  attorney  and  judgment  are  sustained  by 
the  proofs. 


Charles  Hansen,  Henry  T.  Shannon  and  Rose  J.  Shan- 
non v.  Joseph  K  lick  a. 

1.  Service  of  Process— By  Publication.— Affidavits  of  non-resi- 
dence can  be  filed  and  service  by  publication  had  only  as  to  those 
who  are  defendants. 

2.  Parties— Service  by  Publication— In  Chancery.— TSo  one  can  be  a 
defendant  in  a  cause  in  equity  until  he  has  been  so  named  in  the  bill  of 
complaint,  with  a  prayer  for  relief  against  him,  and  until  a  party  is  so 
named  a  notice  to  him  by  publication  is  a  nullity. 

8.  Lis  Pendens—  When  Suits  in  Equity  Are.— A  suit  in  equity  is  not 
lis  pendens  to  a  party  until  a  bill  has  been  filed  against  him  and  service 
had  upon  him. 

4.  Error—  Where  the  Writ  Lies— Parties.— When  a  decree  makes  a 
person  an  apparent  party  and  recites  service  upon  him  by  publication, 
establishes  a  lien  upon  his  land  and  orders  it  sold  and  the  proceeds  paid 
to  others,  he  has  a*  legal  right  to  resort  to  a  writ  of  error  to  secure  its 
reversal,  although  he  was  not  served  with  process  in  the  suit 

Vol.  LXXVIII  U 
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Bill  to  Enforce  a  Yendor's  Lien.— Trial,  in  the  Circuit  Court  of  Mc- 
Henry  County;  the  Hon.  Charles  E.  Fuller,  Judge,  presiding.  Hear* 
ing  and  decree  for  complainant.  Error  by  defendants.  Heard  in  this 
court  at  the  May  term,  1896.  Reversed  and  remanded.  Opinion  filed 
September  26, 1888. 

Statement. 

On  May  13,  1897,  Joseph  Elicka  filed  a  bill  inequity  in 
the  court  below  against  Henry  T.  and  Rose  J.  Shannon,  to 
enforce  a  vendor's  lien  on  five  acres  of  land  in  McHenry 
county,  which  Klicka  had  once  owned  and  had  sold  and 
conveyed  to  Henry  T.  Shannon,  and  for  which  land  he 
averred  said  Shannon  had  agreed  to  pay  him  $500,  but  had 
failed  to  make  the  payment.    A  summons  was  issued  on 
said  day  for  said  defendants,  but  it  was  not  served.    An 
alias  summons  was  issued  May  28,  and  returned,  according 
to  the  record  before  us,  served  on  Henry  Sherman  instead 
of  Shannon.    On  September  22  a  solicitor  entered  the 
appearance  of  Henry  T.  and  Rose  J.  Shannon.    On  May 
25  Elicka  obtained  leave  to  file  an  amended  bill,  but  did 
not  file  it  till  September  21.    Meanwhile,  on  August  11, 
1897,  complainant  filed  an  affidavit  of  the  non-residence  of 
Charles  Hansen  and  began  a  publication  of  notice  against 
him,  which  publication  was  completed  September  9th.    The 
amended  bill  first  made  Hansen  a  defendant.    It  repeated 
and  enlarged  the  statements  of  the  original  bill,  and  fur- 
ther charged  that  on  May  21, 1897,  Shannon  conveyed  said 
five-acre  tract  to  Charles  Hansen,  who  was  in  possession  of 
said  land,  claiming  to  own  the  same;  and  that  Hansen  took 
said  premises  with  full  knowledge  that  there  was  $500  pur- 
chase money  for  said  premises  due  from  Shannon  to  com- 
plainant.    Eight  days  after  said  amended  bill  was  filed 
complainant  made   proof  of  service  by  publication  as  to 
Hansen,  and  on  the  same  day  and  without  any  rule  to  an- 
swer the  ainended  bill,  all  the  defendants  Were  defaulted. 
On  October  8th,  and  without  any  rule  to  answer  the  amended 
bill,  said  three  defendants  were  again  defaulted,  and  there 
was  a  decree  finding  $531.65  purchase  money  due  com- 
plainant, for  which  he  was  entitled  to  a  lien  on  said  premises, 
and  that  Hansen's  rights,  if  any,  were  subject  to  said  lien. 
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In  default  of  payment  within  thirty  days  the  master  was 
directed  to  sell  the  premises,  pay  complainant,  and  pay  the 
overplus,  if  any,  to  Henry  T.  Shannon.  On  October  25th,  at 
the  same  term,  Henry  T.  Shannon  moved  to  vacate  the 
default  and  all  proceedings  and  supported  the  application 
by  affidavits  and  by  an  answer  under  oath,  setting  up  a 
complete  defense  to  the  bilL  The  court  denied  the  motion. 
The  three  defendants  bring  this  writ  of  error  to  review  said 
decree,  and  each  separately  assigns  error  on  the  record, 

CL  P.  Babneb,  attorney  for  plaintiffs  in  error. 

Geo.  W.  Field  and  Jas.  E.  Cross,  attorneys  for  defend* 
ant  in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Affidavits  pf  non-residence  can  be  filed  and  service  by 
publication  can  be  had  only  as  to  those  who  are  defendants. 
No  one  can  be  a  defendant  in  a  cause  in  equity  till  he  has 
been  so  named  in  the  bill  of  complaint,  with  a  prayer  for 
relief  against  him.  Story's  Equity  Pleading,  Sees.  26,  44. 
Hansen  was  first  named  as  a  defendant  in  this  cause  Sep- 
tember 21,  1897.  The  attempted  notice  to  him  by  publica- 
tion prior  to  that  date  was  a  nullity.  Hodgen  v.  Guttery, 
58  111.  431. 

There  was  no  service  upon  Hansen,  and  therefore  the 
decree  was  erroneous  in  establishing  a  vendor's  lien  upon 
the  land  when  the  bill  averred  it  had  previously  been  con- 
veyed by  Shannon  to  Hansen  by  warranty  deed,  and  that 
Hansen  was  in  possession  of  the  land,  claiming  to  own  it. 
The  decree  was  also  erroneous  in  directing  the  overplus  to 
be  paid  to  Shannon,  under  a  bill  making  the  averments 
stated.  It  is  urged  the  decree  is  so  erroneous  as  to  Hansen 
that  it  is  void  as  to  him,  and  that  as  he  was  not  served  be 
was  not  in  fact  a  party  and  can  not  bring  a  writ  of  error  to 
reverse  the  decree;  and  that  it  is  good  against  the  Shan- 
nons.    We  can  not  concur  in  this  view.    A  suit  in  equity 
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is  not  lis  pendens  till  a  bill  has  been  filed  and  service  had. 
Grant  v.  Bennett,  96  111.  513;  Drake  v.  Allison,  145  111.  500. 
Hansen  became  the  owner  of  the  land  before  the  suit  was 
Us  pendens  as  to  any  one,  and  therefore  the  court  could 
not  establish  and  enforce  a  lien  on  the  land  until  he  was 
made  a  party  and  served  with  summons;  and  with  Hansen 
not  a  party  to  the  suit  there  was  nothing  to  give  a  court  of 
equity  jurisdiction;  and  in  that  condition  of  the  record 
complainant  should  have  been  left  to  sue  Shannon  at  law 
upon  his  promise.  But  the  record  makes  Hansen  an  appa- 
rent party  and  recites  service  upon  him  by  publication, 
establishes  a  lien  upon  his  land  and  orders  it  sold  and  the 
proceeds  paid  to  others.  It  creates  a  cloud  upon  his  title. 
We  do  not  doubt  his  right  to  resort  to  a  writ  of  error  to 
secure  the  reversal  of  an  erroneous  decree  having  this  appar- 
ent effect  upon  his  property.  Under  the  facts  stated  the 
Shannons  should  be  permitted  to  answer. 
The  decree  will  be  reversed  and  the  cause  remanded. 


Bockford  National  Bank  v.  The  Toung  Men's  Christian 

Association  Gymnasium  Co.  et  al. 

1.  Voluntary  Assignments— Title  of  the  Assignee.— An  assignee 
under  the  insolvent  acts  takes  no  greater  interest  in  or  better  title  to 
the  property  assigned  than  the  assignor  possessed. 

2.  Promissory  Notes-—  Taker  of  Past  Due  Paper.— The  rule  that  the 
taker  of  past  due  commercial  paper  takes  it  subject  to  ail  equitable  and 
legal  defenses,  means  defenses  and  equities  which  the  maker  has  against 
the  note,  and  has  no  reference  to  any  equities  of  intermediate  indorsers 
and  indorsees  of  which  the  indorsee  after  maturity  has  no  actual  notice. 

8.  Commercial  Paper—  Transfers,  When  Overdue.—  Commercial 
paper  transferred  when  overdue  is  not  subject  to  equities  existing 
between  the  maker  and  parties  other  than  the  payee,  or  between  the 
intermediate  parties. 

4.  Same — Transfers  by  Intermediate  Holders — Notice  of  Fraud.— A. 
transfer  by  one  who  is  not  an  original  party  to  a  bin  or  note  is  not 
notice  of  fraud  in  his  possession  of  the  instrument. 

5.  Same— Failure  of  Consideration— Intervening  Indorsements.'— 
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Failure  of  the  consideration  for  an  intervening  indorsement  can  not  be 
setup  by  the  maker  of  a  note  against  an  indorsee  after  maturity. 

6.  Same — Unknown  Equities  in  Favor  of  Third  Parties. — In  general, 
unknown  equities  in  favor  of  third  persons  constitute  no  valid  defense 
even  against  a  purchaser  after  maturity.  The  equities  to  which  such 
paper  is  subject  are  those  which  arise  out  of  the  instrument  iteelf. 

7.  Same-— Equities  Between  Remote  Indorsers  and  Indorsees.  —The 
indorsee  of  overdue  paper  can  not  be  prevented  from  recovering  on  the 
instrument  on  account  of  equities  arising  between  remote  indorsers  and 
indorsees.  He  is  only  subject  to  those  equities  which  arise  between  the 
original  parties  and  between  himself  and  his  immediate  indorser. 

9 

Bill  for  an  Injunction,  etc— Trial  in  the  Circuit  Court  of  Winne- 
bago County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding. 
Hearing  and  decree  for  complainants.  Error  by  defendants.  Heard  in 
this  court  at  the  May  term,  1898.  Reversed  and  remanded.  Opinion 
filed  September  26,  1898. 

Statement. 

This  was  a  bill  in  equity  filed  by  the  Young  Men's  Chris- 
tian Association  Gymnasium  Company  against  the  Rock- 
ford  National  Bank  and  others  to  enjoin  the  bank  .from 
collecting  certain  notes  it  held,  and  to  compel  it  to  place 
said  notes  and  the  avails  of  one  note  already  collected 
in  the  hands  of  a  receiver  to  hold  as  collateral  security  for 
certain  notes  given  by  the  Gymnasium  Company  to  other 
parties.  Warren  Gilmore,  the  holder  of  one  of  said  other 
notes  given  by  the  Gymnasium  Company,  filed  a  cross-bill 
of  like  tenor.  Answers  were  filed  and  there  was  a  hearing 
and  a  decree  for  complainants  in  the  original  and  cross-bills, 
from  which  decree  the  bank  prosecutes  this  writ  of  error. 

The  Gymnasium  Company  wished  to  borrow  $4,000,  and 
made  an  arrangement  with  Knapp  &  Parmele,  loan  agents, 
by  which  it  executed  and  placed  in  the  hands  of  Knapp  & 
Parmele  one  note  to  Warren  Gilmore  for  $2,000,  one  note 
to  Elizabeth  8.  Stires  for  $600,  and  one  note  for  $600  and 
two  for  $400  each,  payable  to  Knapp  &  Parmele,  each  dated 
September  3, 1891,  due  in  three  years,  with  interest  at  seven 
per  cent  per  annum,  payable  semi-annually.  Each  of  these 
notes  was  guaranteed  on  the  back  by  five  parties,  one  of  whom 
was  Marcus  S.  Parmele,  of  said  firm  of  Knapp  &  Parmele. 
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As  collateral  security  for  their  payment  said  Gymnasium 
Company  delivered  to  Knapp  &  Parmele  twenty  notes,  each 
for  the  sum  of  $200,  each  dated  August  5,  1891,  each  pay- 
able to  the  Gymnasium  Company  three  years  after  date,with 
interest  at  seven  per  cent  per  annum  payable  semi-annually, 
each  signed  by  a  different  maker,  and  each  indorsed  in  blank 
by  said  Gymnasium  Company.  These  notes  aggregated 
$4,000,  one  dollar  of  collateral  security  for  each  dollar  of 
the  loan.  Knapp  &  Parmele  gave  a  receipt  for  said  twenty 
nqtes,  stating  they  held  them  as  collateral  for  said  principal 
notes;  and  that  when  said  principal  notes  were  paid  the 
collateral  security  would  be  delivered  upon  the  return  of 
the  receipt.  This  receipt  and  its  signature  is  in  the  hand- 
writing of  Parmele,  and  the  evidence  tends  to  show  that 
although  the  firm  name  was  used  he  did  all  the  business 
relating  to  the  matter  here  litigated.  The  evidence  is  under- 
stood to  show  that  the  Gymnasium  Company  received  from 
Knapp  &  Parmele  $4,000  on  the  loan,  and  that  the  notes 
were  thereafter  owned  and  held  as  follows :  Warren  Gil- 
more' the  $2,000  note,  Elizabeth  S tires  one  $600  note,  Kath- 
arine Scott  one  $600  note,  Mary  R.  Tanner  one  $400  note 
and  said  Parmele  one  $400  note. 

In  September,  1896,  Parmele  applied  for  and  obtained 
from  the  bank  a  temporary  loan  and  delivered  to  it  six  of 
said  $200  notes  as  collateral  security  for  said  loan.  Each 
of  said  notes  was  past  due,  but  each  bore  upon  its  back 
indorsements  of  the  payment  of  interest  thereon  to  August 
8,  1896,  a  few  days  before  they  were  so  delivered  to  the 
bank  as  collateral.  Said  bank  took  said  six  notes  without 
any  notice  of  the  manner  in  which,  or  the  purposes  for 
which,  they  were  held  by  Parmele,  and  with  nothing  upon 
their  face  to  give  notice  except  the  fact  they  were  past  due. 
In  October,  1896,  Parmele  failed  in  business  and  made  an 
assignment  for  the  benefit  of  creditors  to  Joel  B.  White- 
head, who  is  a  party  to  this  suit,  and  who  as  such  assignee 
received  from  Parmele  said  $400  note,  and  still  holds  the 
same  as  assignee.  Parmele  did  not  pay  the  bank  the  money 
he  had  borrowed,  and  It  collected  one  of  said  $200  notes 
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so  deposited  with  it  as  collateral,  and  brought  suit  upon 
another,  and  thereupon  the  Gymnasium  Company  filed  this 
bilL 

Works  &  Hyer  and  R.  K.  Welsh,  attorneys  for  plaintiff 
in  error. 

A.  D.  Early,  Wm.  Lathrop  and  Fisher  &  North,  attor- 
neys for  defendants  in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

We  are  of  opinion  that  even  upon  the  theory  of  defend- 
ants in  error  the  decree  is  wrong.  We  understand  the  evi- 
dence to  show  Parmele  was  the  owner  of  $400  of  the 
principal  secured  by  said  collaterals  and  the  unpaid  interest 
thereon.  He  was  also  one  of  the  guarantors  upon  all  the 
principal  notes  of  the  Gymnasium  Company,  aggregating 
$4,000.  He  and  his  firm  therefore  did  not  hold  said  twenty 
collateral  notes  solely  in  trust  for  others,  bqt  partly  for  the 
benefit  of  Parmele  himself.  His  $400  note  against  the 
Gymnasium  Company  was  past  due.  He  had  been  by  the 
Gymnasium  Company  purposely  clothed  with  the  posses- 
sion and  legal  title  to  said  collateral  notes  that  they  might 
be  used  to  pay  said  principal  loan  if  the  Gymnasium  Com- 
pany did  not  pay  it  when  due.  As  between  all  the  parties, 
Parmele  had  a  right  to  collect,  sell  or  dispose  of  $400  of 
said  collateral  notes  to  pay  the  $400  principal  note  he  held 
against  the  Gymnasium  Company.  As  to  $400  of  the  col- 
laterals Parmele  could  have  maintained  a  suit  against  their 
makers,  even  as  against  Gil  more,  Stires,  Scott  and  Tanner. 
To  that  extent  the  bank  is  entitled  to  hold  and  enforce  its 
collateral  security,  and  the  Gymnasium  Company  can  be 
made  good  therefor  by  requiring  the  assignee  to  surrender 
to  it  the  $400  note  he  holds,  and  to  which  he  has  no  right 
except  what  Parmele  had.  Home  Savings  &  State  Bank 
v.  Wheeler,  74  111.  App.  261. 

We  also  hold  that  the  rule  that  the  taker  of  past-due 
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,  commercial  paper  .takes  subject  to  all  equities,  or  to  all 
equitable  and  legal  defenses,  means  defenses  and  equities 
which  the  maker  has  against  the  note,  and  has  no  reference 
to  any  equities  of  intermediate  indorsers  and  indorsees  of 
which  the  indorsee  after  maturity  has  no  actual  notice.  In 
2  Randolph  on  Commercial  Paper,  Sec.  675,  that  author 
states  the  rule  to  be  th^t  u  commercial  paper  transferred 
when  over-due  is  not  subject  to  equities  existing  between 
the  maker  and  parties  other  than  the  payee,  .or  between  the 
intermediate  parties."  "Such  a  transfer  by  one  who  is 
not  an  original  party  to  the  bill  or  note  is  no  notice  of  fraud 
in  his  possession  of  the  instrument."  Again,  in  Sec.  676, 
**  Failure  of  the  consideration -for  an  intervening  indorse- 
ment can  not  be  set  up  by  the  maker  of  a  note  against  an 
indorsee  after  maturity."  And  in  Sec.  678,  "In  general, 
unknown  equities  in  favor  of  third  persons  constitute  no 
valid  defense  even  against  a  purchaser  after  maturity.  The 
equities  to  which  such  paper  is  subject  are  those  which 
arise  out  of  the  instrument  itself." 

Tiedeman  on  Commercial  Paper,  Sec.  295,  says  that  the 
indorsee  of  over  due  paper  "  can  not  be  prevented  from 
recovering  on  the  instrument  on  account  of  equities  arising 
between  remote  indorsers  and  indorsees.  He  is  only  sub- 
ject to  those  equities  which  arise  between  the  original 
parties  and  between  himself  and  his  immediate  indorser." 
Story  on  Promissory  Notes,  Sec.  178. 

In  this  case  there  is  no  claim  that  the  makers  of  these  six 
notes  for  $200  each  have  any  defense  to  said  notes.  There 
are  no  equities  between  them  and  the  payee.  There  are  no 
equities  between  the  bank  and  Parmele.  No  other  named 
appear  upon  the  paj>er  except  those  of  the  maker  and  the 
payee.  The  blank  indorsement  of  these  notes  by  the  payee, 
and  their  delivery  by  the  payee  to  P&rmele  or  Knapp  &  Par- 
mele, clothed  Parmele  or  his  firm  with  the  actual  legal  title. 
The  equities  here  set  up  are  those  which  have  arisen  between 
Knapp  &  Parmele  and  the  Gymnasium  Company,  and  also 
those  between  Gilm  ore  and  the  other  holders  of  said  principal 
notes  on  the  one  hand,  and  the  Gymnasium  Company  and 
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Knapp  &  Parmele  on  the  other.  The  Gymnasium  Company 
and  Gilinore,  and  said  other  holders,  permitted  Parmele  to 
take  these  collaterals  clothed  with  the  legal  title  and  with 
the  apparent  unrestricted  power  of  disposition.  Inquiry  by 
the  bank  of  the  signers  of  said  collaterals  whether  they  had 
any  legal  or  equitable  defenses  would  not  have  elicited  in* 
formation  of  the  equities  of  these  other  parties.  The  taker 
after  maturity  can  inquire  of  the  maker  whether  the  note 
is  paid  and  whether  he  has  any  equitable  defenses  thereto, 
but  he  can  not  make  such  inquiry  of  the  whole  world.  The 
rule  established  by  the  decree  in  this  case  would  entirely 
prevent  the  sale  and  transfer  of  past-due  paper,  for  no  one 
would  take  the  risk  of  being  subject  to  the  equities  of 
unknown  parties.  Some  language  is  found  in  the  cases 
which  might  be  construed  to  support  the  decree,  but  it  would 
generally  be  found  the  words  were  used  with  reference  to 
the  maker.  Thus,  Lord  v.  Favorite,  29  111.  149,  the  language 
of  which  is  relied  upon  to  support  this  decree,  was  a  suit 
by  the  indorsee  after  maturity  against  the  maker,  and 
the  court  had  not  before  it  for  determination  the  rights  of 
intermediate  holders  of  the  note.  The  same  is  true  of 
other  Illinois  cases  cited — they  are  suits  against  makers, 
and  do  not  involve  the  question  here  presented.  So,  too, 
language  cited  from  the  text  books  which  seems  to  favor  the 
position  of  appellees,  is  found  not  to  do  so  when  carefully 
examined.  Thus  Tiedeman  on  Commercial  Paper,  Sec.  295, 
says  he  who  receives  paper  after  it  has  fallen  due  gets  no 
better  title  than  his  transferrer  had,  and  can  not  claim 
exemption  from  equitable  defenses  which  could  be  set  up 
against  his  indorser.  Yet  when  the  whole  section  is  exam- 
ined it  will  be  found  the  author  is  referring  to  the  relative 
rights  of  the  indorsee  after  due  and  the  maker,  and  means 
that  such  indorsee  gets  no  better  title  against  the  maker 
than  his  transferrer  had,  and  can  not  resist  the  equitable 
defenses  the  maker,  if  sued,  could  have  set  up  against  the 
one  who  transferred.it  after  maturity. 

Knapp  &  Parmele  had  the  legal  title  to  this  paper,  and 
had  been  clothed  with  it  that  they  might  collect  or  other- 
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wise  use  it  to  pay  the  principal  notes,  if  not  paid  when  due. 
In  September,  1896,  said  principal  notes  were  all  past  due 
and  unpaid  and  Parmele  had  the  right  then  to  collect,  sell  or 
otherwise  dispose  of  said  collaterals  to  raise  the  money  to 
pay  the  principal  notes.  If  Parmele  had  used  the  money 
he  got  at  the  bank  to  pay  said  principal  notes  the  transac- 
tion would  have  been  good  between  all  the  parties.  The 
Gymnasium  Company  and  the  holders  of  said  principal 
notes  permitted  Parmele  to  hold  such  collaterals  without 
restriction,  and  with  such  an  indorsement  as  might  deceive, 
and  they,  rather  than  the  bank,  should  suffer  the  conse- 
quent loss. 

If,  after  maturity,  said  notes  could  not  be  indorsed,  but 
only  assigned  (Tiedeman  on  Commercial  Paper,  Sec.  295), 
we  see  no  reason  why  the  rule  controlling  their  assign- 
ment should  be  any  more  stringent  than  is  applied  to  the 
assignment  of  a  mortgage,  in  which  intermediate  equities 
do  not  prevail,  but  Qnly  those  of  the  mortgagor.  Humble 
v.  Curtis,  160  III.  193;  Himrod  v.  Gilman,  147  111.  293; 
Silverman  v.  Bullock,  98  111.  11;  Olds  v.  Cummings,  31  111. 
188. 

The  bank  only  holds  said  notes  to  secure  the  payment  of 
its  debt.  The  record  does  not  disclose  what  sum  it  loaned 
Parmele  on  the  strength  of  said  six  collaterals.  That  sum 
should  be  ascertained  and  fixed  by  another  decree,  and  if 
any  of  said  collaterals,  or  the  avails  thereof,  remain  after 
said  loan  by  the  bank  to  Parmele  is  paid,  the  same  should  be 
applied  pursuant  to  the  receipt  given  by  Parmele. 

For  the  reasons  stated,  the  decree  is  reversed  and  the 
cause  remanded  for  further  proceedings,  in  conformity  with 
this  opinion.    Reversed  and  remanded. 
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John  M.  Daugherty  t.  Ella  Daugherty. 

1.  Alimony— Decree  for,  Must  be  Supported  by  Evidence. — Where  no 
evidence  to  support  a  decree  has  been  preserved  in  the  record  either  by 
depositions  filed,  the  report  of  the  master,  a  certificate  of  the  evidence, 
or  recital  of  facts  found  by  the  court,  the  decree  must  be  reversed.  A 
decree  granting  alimony  is  no  exception  to  the  rule. 

2.  Equity  Practice— Affidavit*  Read  on  a  Preliminary  Motion 
Can  Not  be  Considered  as  Evidence, — Affidavits  presented  in  support  of 
an  application  for  attorney  fees  and  alimony  pendente  lite  are  purely  ex 
parte  and  can  not  be  considered  as  evidence  to  support  a  decree. 

8.  Estoppel—  Seeking  a  Modification  of  a  Decree  No  Estoppel  to 
Question  Its  Sufficiency. — Where  a  defendant  by  a  petition  seeks  a  modi- 
fication of  a  decree  because  of  misconduct  of  the  complainant  occurring 
prior  to  the  time  the  decree  was  rendered,  of  which  he  was  ignorant 
until  after  the  court  rendering  it  had  adjourned  for  the  term,  he  has 
the  same  right  to  call  in  question  the  sufficiency  of  the  decree  that  he 
would  have  had  had  he  not  presented  his  petition  for  a  modification. 

BUI  for  Divorce  and  Alimony.— Trial  in  the  Circuit  Court  of  Adams 
County;  the  Hon.  OsOAB  P.  Bonney,  Judge,  presiding.  Hearing  and 
decree  for  complainant.  Error  by  defendant.  Heard  in  this  court  at 
the  May  term,  1898.  Reversed  and  remanded.  Opinion  filed  October 
a,  1898. 

Hamilton  &  Woods,  attorneys  for  plaintiff  in  error. 

J.  F.  Carrott  and  Goveet  &  Pape,  attorneys  for  defend- 
ant ia  error. 
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Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

On  the  6th  of  January,  1896,  at  the  suit  of  the  plaintiff 
in  error,  a  decree  for  divorce  was  rendered  against  the 
defendant  in  error  upon  the  charge  of  desertion.  After 
declaring  a  dissolution  of  the  marriage  between  the  parties, 
the  court  further  decreed  that  the  plaintiff  in  error  should 
pay  to  the  defendant  in  error,  as  alimony,  the  sum  of  two 
hundred  dollars  per  year,  in  quarterly  installments,  until 
the  further  order  of  the  court,  and  that  the  decree  should  be 
a  lien  upon  ail  his  real  estate,  to  be  enforced  by  execution. 

To  reverse  so  much  of  the  decree  as  grants  alimony  and 
makes  it  a  lien  upon  the  real  estate  of  the  plaintiff  in  error 
this  writ  of  error  is  prosecuted.  The  sole  ground  for  rever- 
sal urged  is  that  the  decree  for  alimony  is  unsupported  by 
any  evidence  preserved  in  the  record  or  by  recital  of  facts 
found  by  the  court. 

Upon  the  part  of  the  defendant  in  error  it  is  urged  that 
the  decree  should  be  affirmed  for  the  reason  that  it  appears 
from  the  certificate  of  the  circuit  clerk  that  the  plaintiff  in 
error  has  brought  but  a  partial  record  to  this  court.  At 
the  time  defendant  in  error  prepared  and  filed  her  brief 
that  was  true,  but,  under  leave  of  the  court,  amended  and 
additional  transcripts  and  certificates  have  since  been  filed; 
so  there  is  now  a  complete  record  before  us.  An  inspection 
of  the  transcript,  as  completed,  shows  no  evidence  whatever 
to  support  a  decree  for  alimony.  It  is  a  familiar  rule  of 
law,  supported  by  a  long  line  of  decisions  in  this  State,  that 
where  no  evidence  to  support  a  decree  in  chancer}'  has 
been  preserved  in  the  record,  either  by  depositions  filed,  the 
report  of  the  master  in  chancery,  a  certificate  of  the  evi- 
dence, or  recital  of  facts  found  by  the  court,  the  decree 
must  be  reversed. 

A  decree  granting  alimony  is  no  exception  to  the  rule. 
Here  is  a  decree  granting  relief  to  the  party  in  fault  against 
the  party  found  to  be  entitled  to  a  divorce.  The  reasons 
are  strong,  therefore,  why  the  rule  should  apply. 

Counsel  for  defendant  in  error  contend  that  certain  affi- 
davits which  were  presented   early  in  the  course  of  the 
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litigation  in  support  of  her  application  for  an  order  for 
attorney  fees  and  alimony  pendente  lite,  furnish  sufficient 
evidence  to  support  the  decree.  Those  affidavits  were 
purely  ex  parte  and  could  not  be  considered  as  evidence 
against  the  complainant  except  by  agreement. 

The  defendant  in  error  contends,  also,  that  the  plaintiff 
in  error  is  estopped  from  calling  in  question  the  decree  at 
this  time  because  at  a  subsequent  term  to  the  one  in  which 
it  was  rendered  he  filed  a  petition  to  have  it  modified,  and 
prosecuted  an  appeal  to  this  court  from  an  order  of  the  Cir- 
cuit Court  sustaining  a  demurrer  to  and  dismissing  the 
petition,  which  order  was  affirmed  by  this  court.  Daugherty 
v.  Daugherty,  71  111.  App.  301. 

The  petition  sought  the  modification  of  the  decree 
because  of  misconduct  of  the  defendant  in  error  occurring 
prior  to  the  time  the  decree  was  rendered,  of  which  the 
plaintiff  was  ignorant  until  after  the  court  had  adjourned 
for  the  term.  The  Circuit  Court  properly  dismissed  the 
petition  because  the  decree  was  an  adjudication  of  all  mat- 
ters that  had  occurred  prior  to  the  rendering  of  it.  The 
only  question  that  was  considered  or  that  could  have  been 
considered  upon  that  appeal  was  the  sufficiency  of  the  peti- 
tion. The  plaintiff  in  error  has  the  same  right  to  call  in 
question  the  sufficiency  of  the  decree  by  this  writ  of  error 
that  he  would  have  had  had  he  not  presented  his  petition 
for  modification.  The  decree  will  be  reversed  and  the 
cause  remanded. 


Village  of  Marysville  v.  Peter  W.  Schoonover,  for  the 

use  of  Schoonover  &  Co. 

1.  Cities  and  Villages— Power  to  Contract  Indebtedness.— Villages 
incorporated  under  the  provisions  of  the  general  law  are  powerless  to 
contract  any  indebtedness  to  be  paid  for  out  of  the  general  funds  of  the 
village  except  in  accordance  with  the  authority  conferred  upon  them  by 
that  law. 

2.  Same— Contracts  Prior  to  Appropriations.— Villages  incorporated 
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wider  the  general  law  can  not  make  a  binding  contract  to  build  a 
sidewalk,  either  express  or  implied,  to  be  paid  for  out  of  the  general 
funds  of  the  village  without  first  having  made  an  appropriation,  as  pro* 
vided  in  the  organic  law. 

&  SamEt— Contractors  to  Take  Notice.— A  person  who  contracts  with 
a  village  is  chargeable  with  knowledge  of  the  want  of  power  to  make  a 
contract  to  build  a  sidewalk  so  as  to  enable  him  to  compel  payment  for 
same  out  of  the  general  funds  of  the  city,  unless  an  appropriation  to  pay 
for  the  same  has  been  made  by  them  for  that  purpose. 

4.  Burdbn  of  Proof—  Village  Order*  on  Special  Assessment  Funds. 
— Where  an  order  on  the  village  treasurer  is  offered  in  evidence  showing 
on  its  face  that  it  is  payable  out  of  money  in  the  treasury  from  a  special 
assessment  tax,  it  devolves  upon  the  plaintiff  to  show,  before  he  can 
recover,  that  there  is  money  in  the  treasury  to  pay  his  order  arising  from 
such  special  assessment  tax. 

t 

Assumpsit— Trial  in  the  Circuit  Court  of  Vermilion  County;  the  Hon. 
Ferdinand  Bookw alter,  Judge,  presiding.  Judgment  for  plaintiff. 
Appeal  by  defendant  Heard  in  this  court  at  the  May  term,  1898. 
Reversed  and  remanded.    Opinion  filed  October  5,  1898. 

Wilson  &  Buckingham,  attorneys  for  appellant 
Kimbrough  &  Meeks,  attorneys  for  appellee. 

Ms.  Justice  Burroughs  delivered  the  opinion  of  the 
court 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
in  the  Circuit  Court  of  Vermilion  County,  against  the  appel- 
lant, and  upon  trial  by  the  court  without  a  jury,  resulting 
in  a  finding  for  the  appellee  of  $778.31,  upon  which  judg- 
ment was  rendered.  The  appellant  brings  the  case  to  this 
court  by  appeal,  and  urges  as  grounds  for  reversal  of  the 
judgment,  that  the  court  admitted  improper  evidence  for 
the  appellee,  and  that  the  finding  and  judgment  is  contrary 
to  the  law  and  evidence.  The  declaration  contained  the 
common  counts  and  a  special  count  upon  a  warrant  issued 
by  the  appellant  to  the  appellee.  The  appellant  pleaded  the 
general  issue,  upon  which  plea  issue  was  joined. 

The  evidence  disclosed  that  the  president  and  board  of 
trustees  of  the  village  of  Marysville  passed  an  ordinance  for 
the  construction  of  concrete  sidewalks  on  certain  streets  of 
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that  village,  to  be  paid  for  wholly  by  special  taxation  of 
the  lots  abutting  upon  the  streets  in  front  of  which  the 
sidewalk  was  built;  the  ordinance  provided  that  the  owner 
or  owners  of  such  lots  shonld  build  such   sidewalk  in  front 
of  their  lot  or  lots  within  thirty  days  after  the  publication 
of  the  ordinance,  and  in  default  thereof  such-sidewalk  should 
be  constructed  by  the  city,  and  the  cost  thereof  collected 
from  the  delinquent  lots  by  special  taxation.    The  ordi- 
nance further  provided  for  the  manner  in  which  the  village 
would  proceed  to  construct  such  sidewalk,  where  the  lot 
owners  failed  to  do  so,  and  the  manner  in  which  it  would 
levy  and  collect  the  cost  of  such  sidewalk  so  constructed  by 
it,  from  delinquent  lots.    The  ordinance  was  passed  under 
the  provisions  of  the  act  of  1875,  known  as  the  "  sidewalk 
act."    Some  of  the  lot  owners  built  the  sidewalk  along  their 
lots,  and  others  failing  to  do  so,  the  village  trustees  procured 
the  appellee  to  build  the  sidewalk  along  the  delinquent  lots, 
which  was  done  satisfactorily  to  the  trustees.    By  reason 
of  the  failure  of  certain  officers  of  the.  village  to  take  the 
necessary  steps  provided  for  by  said  ordinance  and  said  act 
of  1875,^110  County  Court  of  Vermilion  County  refused  to 
confirm  the  special  tax  levied  against  the  delinquent  lots 
for  the  costs  of  the  sidewalk,  and  thereafter  the  village 
trustees  did  nothing  further  toward  raising  a  fund  to  pay 
for  the  building  of  the  sidewalk  along  the  delinquent  lots. 
There  was  issued  to  the  appellee,  by  order  of  the  board  of 
trustees  of  the  village  of  Marysville,  for  the  sidewalks  so 
built  by  him,  at  their  request,  an  order  in  his  favor  upon 
the  treasurer  of  the  village  for  $1,060.66,  "  to  be  paid  out  of 
money  to  be  paid  in  the  treasury,  not  otherwise  appropri- 
ated, from  special  assessment  tax  to  be  collected  on  or  before 
June   10,  1896,"  the  order  being  signed  by  the  president 
and  clerk  of  the  village.     The  evidence  showed  that  the 
price  agreed  upon  by.  the  appellant  and  the  appellee  for  the 
cost  of  the  sidewalk  built  was  $1,060.66,  but  that  some  of 
the  sidewalk  so  built  was  outside  of  the  corporate  limits  of 
the  village,  that  within  the  village  amounting  to  $778.31. 
Tim  cost  of  this  sidewalk  was  the  only  claim  that  the  appel- 
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lee  showed  he  had  against  the  appellant,  and  is  the  one  upon 
which  the  finding  and  judgment  of  the  Circuit  Court  is 
based.  There  was  no  evidence  in  the  case  that  the  presi- 
dent and  board  of  trustees  of  the  village  of  Marysville  bad 
made  any  appropriation  for  the  cost  of  building  the  sidewalk 
in  question  out  of'  the  general  funds  of  the  village,  before 
the  sidewalk  was  contracted  to  be  built,  as  is  provided  by 
sections  90,  91  and  92,  chapter  24,  entitled, "  Cities,  Villages 
and  Towns,"  Starr  &  Curtis'  111.  Statutes,  pp.  726-728. 

The  village  of  Marysville  being  incorporated  under  the 
provisions  of  that  chapter,  its  president  and  board  of 
trustees  were  powerless  to  contract  any  indebtedness  to  be 
paid  for  out  of  the  general  funds  of  the  village,  except  in 
accordance  with  the  authority  conferred  upon  them  by  that 
organic  act;  and  certainly  without  such  appropriation  they 
could  not  make  such  a  contract,  either  express  or  implied, 
that  would  be  binding,  since  they  are  expressly  forbidden  to 
do  so  by  that  act.  City  of  Chicago  v.  Shober,  etc.,  Lith.  Co., 
6  111.  App.  560. 

The  appellee,  when  he  contracted  with  the  village  trustees 
to  build  the  sidewalk,  is  charged  with  the  knowledge  of  the 
want  of  power  in  the  president  and  board  of  trustees  to 
make  a  contract  to  build  a  sidewalk  unless  an  appropriation 
to  pay  for  same  was  first  made  by  them  so  as  to  enable  him 
to  compel  payment  for  same  out  of  the  general  funds  of 
the  city.    Dillon  on  Municipal  Corporations,  Sec.  55. 

The  order  of  the  appellant  to  the  appellee  on  the  village 
treasurer,  offered  in  evidence  by  the  appellee,  on  its  face 
showing  that  it  was  payable  out  of  money  in  the  treasury 
from  special  assessment  tax,  it  devolved  upon  the  appellee 
to  show,  before  he  could  recover  on  it,  that  there  was  money 
in  the  treasury  to  pay  his  order  from  special  assessment  tax, 
which  was  not  done,  but  on  the  contrary  the  evidence 
showed  no  such  money  had  been  collected  by  the  village. 

As  to  the  rulings  of  the  court  on  the  admission  of  evi- 
dence, we  find  no  error  was  committed  that  was  prejudical 
to  the  appellant. 

There  being  no  evidence  that  there  had  been  an  appro- 
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priation  for  the  cost  of  building  the  sidewalk  in  question 
before  it  was  contracted  to  be  built,  apd  no  proof  that  there 
was  in  the  treasury  of  the  village  any  money  arising  from 
special  assessment  tax  to  pay  the  order  in  evidence,  in 
accordance  with  its  express  terms,  the  appellee  failed  to 
make  out  a  cause  of  action,  and  hence  the  finding  and 
judgment  are  contrary  to  the  law  and  evidence,  for  which 
reason  we  reverse  the  judgment  appealed  from  and  remand 
the  case  for  a  new  trial*  ,  Reversed  and  remanded. 


The  People  of  the  State  of  Illinois  ex  rel,  etc.,  v.  Henry 

C.  Oibler. 

1.  Cities  and  Villages— May  Designate  Where  Public  Moneys  Shall 
be  Kept.—Vnder  Article  7,  Section  9,  Chapter  24,  R/&,  entitled  "  Cities 
and  Villages"  (Hurd's  Statutes,  1898,  377),  the  treasurer  maybe  required 
to  keep  all  moneys  in  his  hands  belonging  to  the  corporation  in  such 
place  or  places  as  may  be  designated  by  ordinance. 

£.  Repeals— By  Implication. — Repeals  by  implication  are  not  favored, 
and  if  the  two  acts,  though  seemingly  repugnant,  may  be  so  construed 
that  each  may  be  given  force  and  effect,  the  former  will  not  be  held  to 
be  repealed  by  implication. 

8.  Sam— Sec  9,  Art  7,  Chap.  If,  JR.  ST.,  Not  Repealed.— Section  9, 
Article  7,  Chapter  34,  R.  &  (Hurd's  Statutes,  1898,  377),  is  not  repealed 
by  implication  by  the  act  of  the  legislature  passed  in  1893  to  compel  a 
city  treasurer  to  account  for  interest  on  public  funds  under  his  control 
and  in  his  custody.    (Session  Laws  of  1893,  186.) 

4.  Mandamus— Lies  to  Compel  City  Treasurer  to  Deposit  Funds  in. 
Designated  Depository. —The  writ  of  mandamus  is  proper  to  compel  a 
city  treasurer  to  deposit  moneyB  belonging  to  the  city  in  the  depository 
selected  by  the  city  council  by  ordinance. 

Mandamus,  to  compel  the  treasurer  of  the  city  of  Mattoon  to  deposit 
money  in  a  depository  selected  by  the  city  -council.  Trial  in  the  Circuit 
Court  of  Coles  County;  the  Hon.  Frank  K.  Dunn,  Judge,  presiding.  Find- 
ing and  judgment  for  respondents  on  demurrer  to  petition.  Error  by 
relator.  Heard  in  this  court  at  the  May  term,  1898.  Reversed  and 
remanded  with  directions.  Opinion  filed  October  5, 1898. 

Horace  S.  Glare,  attorney  for  defendant  in  error. 

TOL.  Lxxvm  is 
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Joh#  F.  Yoiot,  city  attorney,  and  Jambs  W.  Craig,  attor- 
neys for  plaintiff  in  error. 

Mb.  Presiding  Justiob  Glenn  delivered  the  opinion  of 
the  court. 

This  is  ^proceeding  by  mandamus,  instituted  by  plaintiff 
in  error  to  compel  the  defendant  in  error,  as  treasurer  of  the 
city  of  Mattoon,  to  deposit  in  the  Mattoon  National  Bank, 
a  depository  selected  by  the  city  council  by  ordinance,  all 
funds  belonging  to  the  city  in  his  hands  as  such  treasurer. 
It  is.  alleged  in  the  petition  that  the  defendant  in  error  at 
the  last  city  election  was  duly  elected  treasurer  of  the  city 
of  Mattoon  and  qualified  as  such  according  to  law  and  is 
acting  in  that  •  capacity;  that  he  now  has  in  his  hands,  as 
such  city  treasurer,  the  sum  of  $18,000  that  belongs  to 
the  city  of  Mattoon.  It  is  further  alleged  in  such  peti- 
tion that  the  city  council,  by  ordinance  of  April  25,  1887, 
designated  as  the  depository  of  city  funds  the  Mattoon  Na- 
tional Bank,  and  that  the  city  treasurer  is  thereby  required 
to  keep  and  deposit  all  funds  of  the  city  in  this  bank; 
that  it  is  further  provided  by  this  ordinance  that  the  Mat- 
toon National  Bank  shall  be  required  to  file  a  bond  with  sure- 
ties to  be  approved  by  the  city  council,  such  bond  to  be  made 
and  filed  annually,  at  the  first  meeting  of  the  city  council  in 
the  month  of  May,  and  to  be  in  a  penal  sum  equal  to  the  esti- 
mated receipts  for  the  current  year  from  taxes,  and  special 
assessments  levied,  and  from  revenues  derived  by  the  city, 
from  all  sources.  This  ordinance  is  still  in  full  force  and 
effect.  It  is  averred  in  the  petition  that  on  the  1  st  day  of 
May,  1897,  the  Mattoon  National  Bank  made,  executed  and 
delivered  to  the  city  council  its  bond  in  the  penal  sum  of 
$85,000,  with  sqph,  sureties  as  th#  cfry  coqpcil  directed  and 
approved,  and  sufficient  to  save  the  corporation  from  any 
loss,  and  the  penal  sum  named  in  such  bond  was  not  less 
than  the  estimated  receipts  for  the  current  year  from  taxes 
and  special  assessments  levied  or  to  be  levied  by  the  cor- 
poration. It  is  set  out  in  the  petition  that  on  the  3d  day  of 
August,  1897,  and  while  the  defendant  had  in  his  hands 
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$18,000  of  city  funds,  as  such  city  treasurer,  the  city  council 
passed  a  resolution  requesting  him  to  deposit  such  funds  with 
the  Mattoon  National  Bank  as  such  depository,  and  directing 
the  city  attorney  to  make  such  demand.  This  demand  was 
made  and  the  defendant  in  error  refused  to  comply  with 
the  request  To  this  petition  the  defendant  in  error  filed  a 
general  demurrer.  The  court  sustained  the  demurrer  and 
dismissed  the  petition.  The  petitioner  stood  by  his  petition 
and  brings  the  case  to  this  court  by  writ  of  error. 

By  Chap.  24,  Art  5,  Sec.  1,  Hurd's  Rev.  Stat,  the  city 
council  of  cities  has  the  oontrol  of  the  finances  and  prop* 
erty  of  the  corporation.  Art  7,  Sec.  9,  of  the  same  chap- 
ter provides  the  treasurer  may  be  required  to  keep  all  moneys 
in  his  hands,  belonging  to  the  corporation,  in  such  place  or 
places  as  may  be  designated  by  ordinance;  provided,  however, 
no  such  ordinanoe  shall  be  passed  by  which  the  custody  of 
the  money  shall  be  taken  from  the  treasurer  and  deposited 
elsewhere  than  in  some  regularly  organized  bank,  nor  with- 
out a  bond  to  be  taken  from  such  bank  in  such  penal  sum 
and  with  such  security  as  the  city  council  or  board  of 
trustees  shall  direct  and  approve.  *  *  *  The  plaintiff 
in  error  grounds  its  right  to  the  relief  prayed  for  in  the  peti- 
tion filed  herein  upon  the  above  seotion  of  the  statute. 

It  is  contended  by  the  defendant  in  error  that  this  sec- 
tion of  the  statute  was  repealed  by  implication  by  an  act  of 
the  legislature,  passed  in  1893,  to  compel  *  *  *  city 
treasurers  *  *  *  to  account  for  interest  on  public  funds 
under  control  and  in  their  custody.  Session  Laws  of  1893, 
p.  136. 

Repeals  by  implication  are  not  favored,  and  if  the  two 
acts,  though  seemingly  repugnant,  may  be  so  construed  that 
each  may  be  given  force  and  effect,  the  former  will  not  be 
held  to  be  repealed  *  by  implication.  Rich  v.  Chicago,  152 
III.  18;  Cook  Co.  v.  Gilbert,  W6  111.  268. 

These  two  acts  of  the  legislature  seem  to  contemplate 
two  distinct  sets  of  conditions  to  exist  when  they  are 
effective.  The  former  applies  when  the  city  council  re- 
quires the  treasurer  to  keep  all  moneys  that  may  come  into 


78    196 
86    1701 


196  Appellate  Courts  of  Illinois. 

Vol.  78.]  Lash  ▼.  Bocarth. 

his  hands  belonging  to  the  corporation  in  a  city  depository 
designated  by  ordinance.  When  he  has  placed  the  city 
funds  that  come  into  his  hands  into  the  city  depository,  his 
responsibility  and  that  of  his  sureties,  as  to  the  safety  of 
these  funds,  ceases.  When,  however,  the  city  council  fails 
to  designate  by  ordinance,  and  as  required  by  the  statute, 
a  city  depository  where  the  moneys  of  the  corporation  com- 
ing into  his  hands  can  be  deposited,  then  the  act  of  1893 
applies  aqd  the  treasurer  becomes  the  custodian  of  the 
fund.  Thus  construed  these  acts  are  not  repugnant,  and  the 
act  of  1893  does  not  by  implication  repeal  the  former  act. 

We  recognize  the  well-settled  doctrine  that  everywhere 
obtains,  that  mandamus  will  never  be  awarded  where  the 
right  to  it  is  doubtful  or  not  clear. 

The  demurrer  to  the  petition  admits  as  true  all  the  facts 
therein  well  pleaded  and  material.  The  averments  in  the 
petition  show  that  the  plaintiff  in  error  had  fully  complied 
with  the  provision  of  Section  9,  Article  7,  Chapter  24,  R.  S., 
in  providing  and  establishing  a  city  depository  in  which  it 
was  the  duty  of  the  treasurer  to  deposit  all  funds  coming 
into  his  hands  belonging  to  the  corporation.  This  duty 
required  of  him  no  exercise  of  judicial  discretion.  It  was 
simply  a  ministerial  act. 

We  are  of  opinion  the  court  erred  in  sustaining  the 
demurrer  to  the  petition. 

This  cause  is  reversed  and  remanded,  with  directions  to 
overrule  the  demurrer. 


Isaac  Lash  v.  John  Bozarth  and  Elflm  Bozarth. 

1.  Statute  of  Limitations—  What  is  Nat  a  New  Pmmim.— The 
mere  fact  that  a  party  was  anxious  for  his  brother  to  pay  the  debt  in 
question,  and  urged  him  to  do  so,  will  not  amount  to  a  promise  sufficient 
to  take  the  case  out  of  the  statute. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  County  Court  of  Mo- 
Lean  County;  the  Hon.  R.  A.  Rusbell,  Judge,  presiding.    Finding  and 
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judgment  few  defendant    Error  by  plaintiff.  .  Heard  in  this  court  at  the 
May  term,  1808.    Affirmed.    Opinion  filed  October  0?  1898. 

John  E.  Pollock  and  Fitz  Henry  &  Pollock,  attorneys 
for  plaintiff  in  error. 

Will  <fe  Whither,  attorneys  for  Elihu  Bozarth,  defendant 
in  error. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court 
This  was  a  suit  in  assumpsit  Upon  a  promissory  note  for 
$500,  executed  on  the  6th  day  of  October,  1S83,  and  pay- 
able twelve  months  after  date.  John  Bozarth  signed  the 
note  as  principal  and  Elihu  B.  Bozarth  as  surety.  Judg- 
ment was  rendered  against  John  Bozarth  by  default,  for 
$541.77.  A  trial  was  had  by  the  court  upon  a  plea  of  the 
statute  of  limitations  filed  by  Elihu  Bozarth,  resulting  in  a 
judgment  in  his  favor.  To  reverse  the  last  mentioned 
judgment  this  writ  of  error  is  prosecuted. 

At  the  time  of  the  commencement  of  the  suit  more  than 
ten  years  had  elapsed  since  the  maturity  of  the  note.  There 
is  no  pretense  that  Elihu  Bofcarth  ever  made  a  new  promise 
in  writing  to  pay  the  note  or  made  any  of  the  payments  of 
interest  indorsed,  but  the  sole  question  for  decision  is 
whether  his  acts  and  statements  in  procuring  the  principal 
to  pay  interest  were  sufficient  to  take  the  cafee  out  of  the 
statute.  The  first  payment  of  interest  of  which  he  seems 
to  have  had  any  knowledge  was  the  payment  of  interest  for 
1895.  He  was  notified  in  1896  and  told  his  brother,  the 
principal,  to  pay  the  interest.  In  1897  he  told  the  plaintiff 
in  error  that  he  would  try  to  have  his  brother  pay  the 
interest  and  that  if  his  brother  failed  to  do  so,  then  to  bring 
suit.  He  did  make  an  effort  in  that  direction  but  without 
avail,  and  the  interest  for  1897  was  never  paid.  No  prom- 
ise of  payment  made  by  John  Bozarth  would  take  the  case 
out  of  the  statute  as  to  Elihu,  unless  made  as  the  agent  of 
Elihu.  Kallenbach  v.  Dickinson,  100  111.  427;  Waughop  v. 
Bartlett  et  aL,  165  111.  124;  Robinson  v.  Briscoe,  55  111.  App. 
137. 
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The  mere  faet  that  Elihu  was  anxious  for  his  brother  to 
pay  the  debt  and  urged  him  to  do  so  would  not  amount  to  a 
promise  sufficient  to  take  the  case  out  of  the  statute.  There 
is  no  evidence  whatever  that  tends  to  show  that  the  pay- 
ments made  by  John  should  be  regarded  as  his  payments. 

The  trial  oourt  in  passing  upon  propositions  of  law  enter- 
tained the  same  views  that  we  do  and  rendered  a  proper 
finding.    Judgment  affirmed. 


H.  T.  Shepherd  v.  Elizabeth  Fish  et  al. 

1.  Fraudulent  Conveyance— Inadequate  Consideration— Rule  in 
Chancery— When  it  Witt  Stand  a*  a  Jfortpape.— Whea  a  grantee  pur- 
chases without  actual  notice  of  the  intent  of  the  grantor  to  defraud  hit 
creditors,  but  for  &  consideration  that  is  so  inadequate  that  it  would  be 
inequitable  to  allow  the  deed  to  stand  as  a  conveyance,  a  court  of  equity 
may  set  it  aside,  so  far  as  it  porports  to  be  an  absolute  conveyance,  but 
permit  it  to  stand  aa  a  security  only  for  the  money  advanced. 

Bill  to  Set  Aside  a  Fraudulent  Conveyance.— Trial  in  the  Circuit 
Court  of  Moultrie  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Hearing  and  bill  dismissed  for  want  of  equity.  Appeal  by  complainant 
Heard  in  this  court  at  the  May  term.  1808.  Reversed  and  remanded, 
with  directions.    Opinion  filed  October  &,  1898. 

Harbaugh  &  Whitakbb,  attorneys  for  appellant. 
Walteb  Eden,  attorney  for  appellees. 

Opinion  Per  Curiam. 

The  bill  filed  in  this  case  attacks  a  conveyance  made  by 
Elizabeth  J.  Fish  to  W.  G»  Cochran  on  the  19th  day  of 
July,  1894,  of  forty-five  acres  of  the  west  end  of  the  south 
half  of  the  northeast  quarter  of  section  eight,  township 
fourteen  north,  range  five  east  of  the  3d  P.  M.,  Moultrie 
county,  Illinois,  as  not  being  made  in  good  faith,  and  to 
defraud  creditors.  Upon  the  hearing  in  the  court  below, 
the  court  dismissed  appellant's  bill  for  want  of  equity,  and 
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he  brings  the  case  to  this  court  by  appeal.  By  their  briefs, 
counsel  for  the  respective  parties  eliminate  from  this  con- 
test everything  but  the  validity  of  the  sale  of  the  above 
mentioned  premises  by  Elizabeth  J.  Fish  to  W.  G.  Cochran. 
The  appellee  George  L.  Fish,  who  is  the  husband  of  Elizabeth 
J.  Fish,  in  making  this  sale  acted  as  her  agent  The  title 
of  the  premises  was  in  Elizabeth  J.  Fish,  incumbered  by,  a 
mortgage  executed  by  Elizabeth  J.  Fish  and  George  L.  Fish 
to  secure  the  payment  of  $450.  which  she  owed  the  appel- 
lant, M.  T.  Shepherd.  It  is  alleged  in  the  bill  filed  by  appel- 
lant that  prior  to  the  time  of  making  this  alleged  sale  to 
appellee  W.  G.  Cochran,  Elizabeth  J.  Fish  was  indebted  to 
appellant  in  a  sum  aggregating  about  $500,  as  was  evidenced 
by  four  promissory  notes;  that  appellant  recovered  judg- 
ment on  these  notes  in  the  Circuit  Court  of  Moultrie  County 
on  the  21st  day  of  July,  1894,  against  Elizabeth  J.  Fish; 
that  executions  were  issued  on  said  judgments  to  the  sheriff 
of  Moultrie  county,  in  which  county  the  appellee  Elizabeth 
J.  Fish  resided,  and  the  premises  alleged  to  have  been  sold 
by  her  to  W.  G.  Cochran  were  situate,  and  at  this  time  of 
the  filing  of  the  bill  these  executions  were  in  the  hands  of 
the  sheriff  and  unsatisfied,  and  amounted  to  the  sum  of 
$413,  and  that  she  was  insolvent.  An  answer  was  filed  by 
Geo.  L.  Fish,  which  was  adopted  by  his  wife,  Elizabeth  J. 
Fish,  to  appellant's  bill  of  complaint.  A  separate  answer 
was  filed  thereto  by  W.  G.  Cochran.  These  answers  were 
filed  under  oath,  the  oath  not  having  been  waived  by  the 
bill. 

It  is  charged  in  the  bill  that  this  conveyance  was  not 
real,  but  was  a  mere  sham,  and  made  with  the  intention  of 
defrauding  appellant,  as  a  creditor  of  Elizabeth  J.  Fish,  out 
of  his  just  demands;  that  no  valid  consideration  was  paid 
therefor;  that  the  premises  were  held  by  W.  G.  Cochran  in 
trust  for  Elizabeth  J.  Fish.  The  appellees  were  asked  to 
fully  state  in  their  respective  answers  the  circumstances 
attending  the  conveyance,  the  amount  of  money  actually 
paid  thereon  by  Cochran,  in  what  manner  the  payments 
were  made  or  were  to  be  made,  and  the  purpose  for  which 
they  were  made. 
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W.  G.  Cochran,  in  his  atswer  says,  the  consideration  for 
this  conveyance  was,  he  was  to  assume  the  payment  of  the 
mortgage  indebtedness  on  the  premises  of  $500  from  Eliza- 
beth J.  Fish  to  appellant,  the  liquidation  of  $100  of  indebt- 
edness of  Geo.  L.  Fish  to  W.  G.  Cochran,  and  about  $300 
indebtedness  of  R.  R.  Matheson  to  W.  G.  Cochran,  and 
the  payment  of  $200  by  him  to  Elizabeth  J.  Fish.  It  does 
not  appear  from  the  record  that  there  was  any  memoran- 
dum in  writing  by  which  Cochran  assumed  or  obligated 
himself  to  pay  this  mortgage  indebtedness,  or  the  same  was  ' 
satisfied,  or  that  Elizabeth  J.  Fish  was  released  from  the 
payment  thereof.  Nor  does  it  appear  from  the  evidence  or 
the  record  how  Elizabeth  J.  Fish  became  liable  for  the 
indebtedness  of  George  L.  Fish  to  Cochran,  or  that  any  con- 
sideration passed  to  her,  to  liquidate  this  indebtedness.  It 
appears  from  the  evidence  that  this  indebtedness  was  for 
attorneys'  fees  to  be  rendered  by  Cochran.  This  wonld  not 
be  a  valid  or  a  legal  consideration  to  support  this  convey- 
ance. 

It  is  claimed  that  as  a  part  of  the  consideration  of  the 
conveyance  of  these  premises,  was  the  liquidation  of  about 
$300  of  indebtedness  of  R.  R.  Matheson  to  Cochran.  T*he 
record  fails  to  disclose  how  she  was  in  any  way  liable  for 
this  indebtedness*  or  that  she  consented  that  the  considera- 
tion to  be  paid  for  these  premises  should  be  appropriated 
to  pay  R.  R.  Matheson's  indebtedness.  Even  if  she  had 
consented  to  it,  without  a  valid  consideration,  as  to  appel- 
lant, a  then  existing  creditor,  it  would  be  void,  for  it  would 
be  a  gift.  It  appears  from  the  evidence  that  all  Elizabeth 
J.  Fish  received  of  the  consideration  of  this  alleged  convey- 
ance of  these  premises,  was  W.  G.  Cochran's  note  for  $200. 
Eliminating  the  liquidation  of  the  indebtedness  of  R.  R. 
Matheson  and  Geo.  L.  Fish  to  Cochran,  and  assuming  that 
W.  G.  Cochran  will  discharge  the  mortgaged  indebtedness 
on  the  premises,  it  leaves  as  the  consideration  paid  for  these 
premises  $700. 

The  proof  shows  that  this  is  not  one-half  the  reasonable 
market  value  of  the  premises.    It  appears  from  the  evi- 
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dence,  that  soon  after  this  transfer  was  made,  W.  G.  Coch- 
ran priced  these  premises  to  appellant  at  $1,800.  From 
the  weight  of  the  evidence,  we  think  it  appears  that  the 
fair  market  value  of  the  premises,  at  the  time  of  the  trans- 
fer, was  $1,500,  and  that  the  consideration  of  $700  paid  by 
the  grantee  was  inadequate.  That  the  appellees  Elizabeth 
J.  and  Geo.  L.  Fish  were  guilty  of  hindering  and  delaying 
appellant,  a  creditor  of  theirs,  in  the  collection  of  his  claim 
against  them,  is  not  denied  by  the  solicitors  for  appellees. 
In  fact,  there  is  no  brief  filed  on  their  behalf. 

It  is  a  recognized  rule  in  chancery  in  cases  of  this  kind, 
when  a  grantee  purchases  without  actual  notice  of  the 
intent  of  the  grantor  to  defraud  his  creditors,  but  for  a  con- 
sideration that  is  so  inadequate  that  it  would  be  inequitable 
to  allow  the  deed  to  stand  as.  a  conveyance,  a  court  of  equity 
may  set  it  aside  so  far  as  it  purports  to  be  an  absolute  con- 
veyance, but  permit  it  to  stand  as  a  security  only  for  the 
money  advanced.  10  Amer.  &  Eng.  Enc.  of  Law,  332; 
Bump  on  Fraudulent  Conveyances  (2d  Ed.),  587;  Boyd  v. 
Dunlap,  1  Johns.  Ch.  478. 

We  hold  this  case  falls  within  the  foregoing  rule,  and  the 
conveyance  should  be  set  aside  so  far  as  it  purports  to  be 
an  absolute  conveyance  to  appellee  W.  G.  Cochran,  except 
as  to  the  $200  actually  paid  by  him,  and  as  to  this  sum  it 
may  stand  as  security. 

The  decree  of  the  court  below  will  be  reversed  and  the 
cause  remanded,  with  direction  to  enter  a  decree  in  con- 
formity with  this  opinion. 

Reversed  and  remanded  with  directions. 


County  of  Pike  v.  Addison  Cadwell. 

1.  Practice— Pleading  Evidence.— A  party  is  not  bound  fcvplead  his 
evidence. 

2.  Samb— Judgment  of  NU  Capiat— Where  the  defendant's  plea 
goes  to  bar  the  action,  if  the  plaintiff  demurs  to  it,  and  the  demurrer  is 
determined  in  favor  of  the  plea,  judgment  of  nil  capiat  should  be  entered 
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notwithstanding  there  may  be  also  one  or  more  issues  of  fact,  for  the 
reason  that  upon  the  whole  it  appears  the  plaintiff  has  no  cause  of 
action. 

8.  Limitations— Statute  Does  Not  Apply  to  Trust  Funds.— Where 
funds  involved  in  a  controversy  are  in  the  nature  of  trust  funds  held  by 
a  county  to  be  disposed  of  by  it  according  to  law,  the  statute  of  limita- 
tions is  not  available  as  a  defense. 

Assumpsit,  to  recover  money  had  and  received,  etc.  Trial  in  the  Cir- 
cuit Court  of  Pike  County;  the  Hon.  Jefferson  Orb,  Judge,  presiding. 
Judgment  for  defendant  nil  capiat  on  demurrer  to  a  special  plea.  Ap- 
peal by  plaintiff.  Heard  in  this  court  at  the  Ifay  term,  1808.  Affirmed. 
Opinion  filed  October  5, 1898. 

J.  D.  Hess,  Edwin  Johnston  and  Wm.  Mumford,  attor- 
neys for  plaintiff  in  error. 

A.  G.  Crawford,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Glenn  delivered  the  opinion  of  the 
conrt. 

This  is  an  action  of  assumpsit,  brought  by  the  plaintiff  in 
error  to  recover  of  defendant  in  error  certain  funds  claimed 
to  be  in  his  hands  as  late  treasurer  of  Pike  county,  that  of 
right  belong  to  the  plaintiff  in  error. 

The  declaration  contained  a  special  count  and  the  com- 
mon counts.  In  the  special  count  it  is  averred  that  the 
defendant  in  error  was  treasurer  and  ex-offlcio  collector  of 
the  county  of  Pike  from  the  first  Monday  of  December, 
1882,  until  the  first  Monday  of  December,  1885;  that  while 
acting  as  such  treasurer  and  collector  he  collected  and 
received  large  sums  of  money  that  belonged  to  the  plaintiff 
in  error,  which  he  neglected  and  refused  to  account  for  and 
turn  over  to  plaintiff  in  error  as  by  the  statute  required, 
amounting  in  all  to  the  sum  of  $5,000.  To  this  declaration 
the  defendant  filed  six  pleas,  the  general  issue  and  five 
special  pleas.  To  each  of  the  special  pleas  plaintiff  in  error 
filed  a  special  demurrer.  The  court  overruled  the  demurrer 
to  each  special  plea  and  entered  judgment  for  the  defend- 
ant. 

The  record  does  not  contain  a  bill  of  exceptions  or  a 
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motion  for  a  new  trial.  The  only  matter  brought  by  this 
record  for  our  review  is  the  action  of  the  court  in  overrul- 
ing the  demurrers  to  the  five  special  pleas  and  entering 
judgment  for  the  defendant  in  error. 

Special  demurrers  were  filed  to  pleas,  two,  three  and 
four.  One  of  the  special  grounds  of  demurrer  to  the  sec- 
ond, which  is  a  plea  of  set-off,  and  to  the  fourth,  which  is  a 
plea  of  payment,  is,  they  contain  no  allegation  that  the 
several  causes  of  action  mentioned  in  the  declaration  are 
one  and  the  same  cause  of  action.  The  only  office  this 
averment  performs  is  to  show  the  purpose  of  the  pleader  is 
to  answer  the  declaration  and  each  count  thereof.  This  the 
pleader  has  done  in  this  case  by  apt  words.  In  fact  it  is 
not  complained  but  the  pleas  answer  the  entire  declaration 
and  each  count.  Another  ground  of  special  demurrer  to 
the  second  plea  is  that  there  is  no  prayer  for  judgment. 
Counsel  will  find  upon  an  examination  of  their  abstract 
that  in  this  they  are  mistaken. 

It  is  also  urged  that  the  second,  third  and  fourth  pleas  are 
insufficient,  because  it  is  not  averred  with  what  agents  or 
officers  of  plaintiff  in  error  defendant  in  error  had  the 
transactions  upon  which  he  grounds  his  defense,  and  that 
he  does  not  set  the  same  out  in  detail  and  with  particular- 
ity. This  objection  is  not  well  taken.  A  party  is  not 
bound  to  plead  his  evidence.  It  is  claimed  by  the  third 
plea,  which  is  one  of  release  and  satisfaction,  it  does  not 
appear  there  was  any  consideration,  for  the  release.  The 
collection  and  payment  of  the  money  by  the  defendant  in 
error,  as  averred  in  this  plea,  was  a  sufficient  consideration 
to  support  this  release. 

We  think  the  demurrer  to  the  fifth  and  sixth  pleas  should 
have  been  sustained.  In  these  pleas  the  statute  of  limita- 
tions is  pleaded.  The  funds  involved  in  this  controversy 
are  in  the  nature  of  trust  funds  held  by  the  county  to  be 
disposed  of  according  to  law,  hence  the  statute  of  limita- 
tions is  not  available  as  a  defense  to  the  action.  Logan 
County  v.  City  of  Lincoln,  81  HI.  156;  Catlett  v.  The  People 
ex  rel.,  151  111.  16. 
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The  demurrer  to  the  second,  third  and  fourth  pleas  was 
properly  overruled  by  the  court  below.  The  plaintiff  in 
error  stood  by  its  demurrer. 

"  Where  the  defendant's  plea  goes  to  bar  the  action,  if 
the  plaintiff  demurs  to  it,  and  the  demurrer  is  determined 
in  favor  of  the  plea,  judgment  of  nil  capiat  shall  be  entered, 
notwithstanding  there  may  be  also  one  or  more  issues  of 
fact,  for  the  reason  that  upon  the  whole  it  appears  the 
plaintiff  had  no  cause  of  action."  Ward  v.  Stout  et  al.,  82 
111.  399;  Mt.  Carbon  C.  &  R.  R.  Co.  v.  Andrews,  53  111.  176. 

The  judgment  of  the  Circuit  Court  is  affirmed 
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Illinois  Central  R.  R.  Co.  v.  John  F.  Bryne. 

1.  iNSTEtJonONS— Which  Take  Disputed  Facte  from  the  Jury.— An 
Instruction  which  takes  from  the  jury  disputed  questions  as  to  the 
provisions  of  a  contract  is  erroneous. 

'  Assumpsit,  on  a  contract  for  transportation.  Trial  In  the  Circuit 
Court  of  McLean  County;  the  Hon.  Colostin  D.  Mykbs,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  this  court  at  the  May  term,  1898.  Reversed  and  remanded. 
Opinion  filed  October  5,  1898. 


Statement. 

■ 

This  was  a  suit  in  assumpsit,  brought  by  the  appellee 
against  the  appellant  in  the  Circuit  Court  of  McLean  County, 
to  recover  damages  for  a  breach  of  contract  alleged  to  have 
been  made  by  the  appellant  with  the  appellee  to  haul  a  car 
loaded  with  scenery  and  theatrical  property,  belonging  to 
appellee,  from  Decatur  to  Bloomington  for  $15,  paid  it  by 
the  appellee,  and  to  recover  also  the  cost  of  passenger  tickets 
purchased  from  the  appellant  by  the  appellee  to  transport 
members  of  the  appellee's  troupe  from  Decatur  to  Bloom- 
ington, claiming  that  by  reason  of  the  failure  of  the  appel- 
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lant  to  haul  said  oar  as  agreed,  the  appellee  missed  his 
engagement  to  give  a  performance  in  Bloomington,  previ- 
ously advertised,  and  to  which  appellee  had  sold  a  large 
number  of  tickets,  and  would  have  sold  many  more  could 
he  have  kept  his  engagement,  as  he  would  bat  for  such 
failure  of  the  appellant.  • 

A  plea  of  general  issue  was  interposed  by  the  appellant, 
and  by  stipulation,  all  evidence,  including  tender,  to  be 
admitted  under  the  plea,  which  would  be  admissible  under 
any  special  plea,  well  pleaded.  Trial  by  jury.  Verdict  for 
appellee  for  $400,  upon  which  judgment  was  entered.  The 
appellant  brings  the  case  to  this  court  by  appeal,  and  seeks 
a  reversal  of  the  judgment  on  the  grounds  that  the  Cir- 
cuit Court  erred  in  its  rulings  on  instructions,  the  verdict  is 
contrary  to  the  law  and  evidence,  and  the  performance  of 
the  contract  sued  on,  under  the  circumstances  shown  b)r  the 
evidence,  would  have  been  contrary  to  law. 

The  evidence  disclosed  that  the  appellee  was  the  owner 
and  manager  of  a  traveling  theatrical  troupe  known  as  the 
"  Eight  Bells  Company,"  which  gave  a  performance  in 
Decatur  on  Saturday  night,  February  2, 1895,  and  was  to 
give  another  in  Bloomington  the  following  Monday  night. 
He  'owned  a  car  in  which  he  carried  his  scenery.  The 
actors  and  baggage  were  carried  upon  regular  cars  and 
trains  of  the  railroads.  The  appellant  bad  at  Decatur  its 
freight  agent,  named  Hovey,  a  ticket  seller  at  the  depot 
named  Smith,  and  in  the  business  part  of  the  city,  a  city 
passenger  agent  named  Pen ni well.  It  owned  a  yard,  which 
was  used  in  common  with  it  by  other  railroad  companies, 
among  them  one  called  indifferently  in  the  evidence,  the 
"  Pensylvania  Company,"  the  "  Vandalia,"  and  the  "  Terre 
Haute  and  Peoria,"  which  latter  had  no  tracks  of  its  own 
except  what  was  called  the  house  track,  several  blocks  from 
where  the  appellee's  car  was  placed.  The  latter  company 
used  appellant's  tracks  for  its  yard  purposes.  Neither  com- 
pany had  any  repair  shops  at  Decatur,  but  each  employed 
one  or  two  men  to  make  such  slight  repairs  as  they  could. 
The  only  repair  shops  at  Decatur  are  those  of  the  Wabash 
Railroad  Company. 
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About  two  weeks  before  this  troupe  reached  Decatur  its 
advance  agent  applied  to  Fenniwell  for  a  contract  with 
appellant  to  haul  the  scenery  car  from  there  to  Blooming- 
ton  in  the  passenger  train  that  was  to  leave  there  Monday 
morning  about  nine  o'clock.  Penniwell  wired  Hansen,  the 
general  passenger  agent  of  appellant,  for  instructions,  and 
received  in  reply  an  answer  that  the  car  must  pass  inspection 
at  Decatur  by  appellant's  car  inspector,  and  if  it  did,  the  car 
would  be  hauled  for  $15,  and  the  actors  and  baggage  would 
be  taken  at  the  regular  fare  of  $1.31  for  each  person,  and 
then  the  parties  contracted  in  accordance  with  this  instruc- 
tion of  the  general  passenger  agent. 

About  eleven  o'clock  Saturday  morning,  appellee's  troupe 
and  car  came  into  Decatur  over  the  Pennsylvania  road. 
One  end  of  the  car  was  injured  so  that  the  draw-bar  was 
pulled  out  and  bolts  all  broken,  besides  other  defects.  The 
other  end  was  in  good  order.  The  car  could  have  been 
hauled  by  the  unbroken  end  at  the  rear  of  a  train  or  loco- 
motive. 

Shortly  after  the  car  reached  Decatur  it  was  examined  by 
appellant's  car  inspector  and  pronounced  unsafe  for  trans- 
portation. Agent  Hovey  was  informed  of  this  and  told 
appellee's  manager  that  appellant  would  send  the  car  to 
Clinton,  twenty-two  miles  distant,  to  its  shops,  have  it  re- 
paired, and  returned  in  time  to  be  loaded  for  the  Monday 
morning's  train.  This  offer  was  refused.  At  the  request 
of  the  manager,  appellant's  switchman  had  the  car  placed 
where  it  was  convenient  for  unloading  and  reloading.  It 
does  not  appear  when  it  was  reloaded,  or  that  appellant 
received  any  notice  it  was  ready  to  be  moved  until  Monday 
morning.  The  evidence  tends  to  show  it  wq#  intended  by 
appellee  to  go  then,  by  that  train,  and  at  no  other  time  or 
in  any  other  way.  The  afternoon  of  Saturday,  appellee's 
business  manager,  Flack,  went  to  Pennjwell,  paid  him  the 
amount  agreed  upon,  and  took  a  receipt  dated  Monday.  It 
read: 

"  Dboatub  City,  III.,  Station,  February  4, 1895. 

Received  of  W.  £.  Flack,  manager   '  Eight  Bells  Com- 
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pany,'  fifteen  dollars  ($15.00),  for  hauling  car  Decatur  to 

Bloomington. 

(Signed)    T.  Pknniwell,  C.  T.  A." 

According  to  the  testimony  of  Penniwell  and  his  son, 
either  immediately  before  or  just  after  the  payment  of  the 
money,  but,  in  either  case,  before  Flack  left  the  office,  Pen- 
niwell learned  by  telephone  the  car  had  been  refused  by  the 
inspector,  and  told  Flack  it  could  not  be  hauled  until  re- 
paired. Between  Saturday  noon  and  Monday  morning 
Flack  and  the  stage  manager  of  appellee,  Eammerer,  had 
several  conversations  with  different  employes  of  appellant, 
as  to  which  the  testimony  does  not  fully  agree,  but  there  , 
is  little  dispute  the  promise  was  repeatedly  given  by  Flack 
the  car  should  be  repaired  by  the  "  Yandalia  Co."  in  time 
for  transportation  to  Bloomington  on  the  regular  Monday 
morning  passenger  train  of  the  appellant.  On  Monday 
morning  the  actors  of  the  troupe  went  to  the  depot  of  the 
appellant,  to  take  the  regular  passenger  train  to  Blooming- 
ton, but  as  the  appellant  refused  to  attach  the  scenery  car 
to  the  rear  thereof  (claiming  the  car  was  in  an  unsafe  con- 
dition), and  as  the  entertainment  could  not  be  given  with- 
out the  scenery,  they  did  not  go.  Appellant  had  no  regular 
train,  after  the  one  left  Monday  morning,  that  could  reach 
Bloomington  in  time  for  the  troupe  to  prepare  and  give  the 
entertainment  there  as  advertised.  After  appellant's  Mon- 
day morning  passenger  train  left  Decatur,  the  scenery  car 
was  taken  by  the  appellee  to  the  Wabash  shops  and  repaired. 
The  appellant  tendered  to  the  appellee  the  money  paid  for 
transporting  the  scenery  car  and  offered  to  pay  back  the 
money  paid  for  the  tickets  for  the  actors,  if  the  tickets 
would  be  given  up;  and  this  tender  with  all  costs  up  to  the 
time  of  filing  the  plea  was  paid  to  the  clerk  of  the  court 
below,  for  the  use  of  the  appellee,  as  he  refused  to  receive  it. 

Williams  &  Capbn,  attorneys  for  appellant 
A.  E.  DbMangb,  attorney  for  appellee. 
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Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court 
The  evidence  shows  that  the  appellant  agreed  to  trans- 
port the  scenery  car  of  the  appellee  from  Decatur  to  Blootn- 
ington  in  consideration  of  $15  paid  it  therefor.  There  was 
a  conflict  in  the  evidence  as  to  whether  or  not  it  was  also 
agreed  between  them  that  this  car  should  be  carried  only 
on  the  Monday  morning  regular  passenger  train  of  the 
appellant,  provided  it  was  in  a  condition  then  to  be  safely 
carried.  That  the  car  of  appellee,  which  appellant  agreed 
to  carry  from  Decatur  to  Bloomington,  was  in  such  a  con- 
dition Monday  morning  that  it  might  be  unsafe  and  im- 
proper for  the  appellant  to  attach  it  to  its  train  then  about 
to  leave  Decatur  for  Bloomington,  is  abundantly  shown  by 
the  evidence;  and  as  the  terms  and  conditions  of  the  con- 
tract to  carry  same  were  in  dispute,  it  became  necessary 
that  the  court's  instructions  to  the  jury  should  be  on  those 
disputed  points  accurate  and  fair  to  both  parties  to  this 
suit.  The  first  instruction  given  by  the  court,  at  the  re- 
quest of  the  appellee,  was  to  the  effect  that  if  the  appellee 
had  proven  the  appellant  agreed  to  haul  the  car  from 
Decatur  to  Bloomington  and  failed  to  do  so,  then  they 
should  find  for  the  appellee;  this  instruction  took  from  the 
jury  the  disputed  question  as  to  whether  the  contract  sued 
on  provided  that  the  car  should  be  carried  only  on  the  Mon- 
day morning  passenger  train  of  appellant,  if  its  condition 
was  such  then  that  it  could  be  safelv  carried  thereon,  and 
whether  it  was  in  fact  in  such  ccmdition,  for  which  reason 
the  instruction  as  given  contained  error  prejudicial  to  the 
appellant,  since  it  in  effect  told  the  jury  that  all  they 
need  find  from  the  evidence  was  that  the  appellant  had 
contracted  to  carry  the  scenery  car  of  the  appellee  from 
Decatur  to  Bloomington  and  failed  to  do  so,  in  order  that 
their  verdict  should  be  for  the  appellee,  all  of  which  was 
proven  and  not  in  dispute;  while  the  appellant  had  a  right, 
in  the  condition  of  the  evidence,  to  have  the  court  submit 
to  the  jury  whether  the  contract  as  made  did  or  did  not 
contain  the  conditions  contended  for  by  the  appellant,  and 
whether  the  condition  of  the  car  was  such  that  it  was  or 
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was  not  safe  and  proper  to  take  it  on  the  train  as  it  then 
was.  The  second  instruction,  given  at  the  instance  of  the 
plaintiff,  was  to  the  effect  that  if  the  defendant  could  have- 
hauled  the  car  coupled  by  its  good  end  to  a  locomotive,  or* 
to  the  end  of  a  train  other  than  a  passenger  train,  without 
danger  in  excess  of  the  ordinary  danger  incident  to  hauling 
of  other  cars,  then  the  plaintiff  is  entitled  to  recover.  This 
instruction  was  erroneous  because  it  left  out  the  disputed 
element,  as  to  whether  or  not  the  contract  as  made  was  to 
carry  it  only  on  the  regular  Monday  morning  passenger 
train,  provided  its  condition  then  was  such  that  it  could  be 
safely  carried  on  that  train. 

The  third  and  fifth  instructions  given  at  the  instance  of 
the  plaintiff  were  open  to  the  same  error  as  that  pointed  out 
in  the  second.  It  is  entirely  proper  that  the  law  applicable 
to  different  questions  arising  under  the  pleadings  and  the 
evidence  may  be  -  stated  in  separate  instructions,  and  the 
entire  law  applicable  to  all  the  questions  involved  in  a  case 
need  not  be  stated  in  each  instruction.  In  such  case  the 
instructions  supplement  each  other;  and  if,  when  viewed  as 
a  series,  they  present  the  law  of  the  case  fairly,  it  will  be 
sufficient.  But  if  an  instruction  directs  a  verdict  for  either 
party,  or  amounts  to  such  direction  in  case  the  jury  shall 
find  certain  facts,  it  must  necessarily  contain  all  the  facts 
which  will  authorize  the  verdict  directed.  Pardridge  v. 
Cutler,  168  111.  504. 

The  terms  of  the  contract  sued  on  in  this  case  were  in 
dispute,  the  appellant  contending  that  it  had  only  agreed  to 
carry  the  car  of  the  appellee  on  its  regular  Monday  morning 
passenger  train,  provided  the  condition  of  the  car  then  was 
such  that  it  could  be  safely  carried  on  that  train,  while  the 
appellee  contends  that  the  contract  was1  to  carry  the  car 
Monday  morning  at  all  events.  Hence  it  was  important 
for  the  jury  to  find  from  the  evidence  that  the  terms  of  the 
contract  as  made  were — and  these  instructions  told  them  it 
was — only  necessary  for  them  to  find  that  the  defendant  had 
agreed  to  carry  the  car  and  did  not  do  it;  therefore  they  con- 
tained prejudicial  error.    At  the  request  of  the  appellant 
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the  Circuit  Court  gave  instructions  that  properly  submitted 
the  disputed  elements  of  the  terms  of  the  contract  sued  on 
to  the  jury;  but  we  are  not  satisfied,  in  view  of  all  the  evi- 
dence in  this  record,  that  the  jury  were  not  misled  by  the 
erroneous  instructions  given  at  the  instance  of  the  appellee. 
The  court  refused  defendant's  eighth  instruction,  which  was 
as  follows :  "  The  court  instructs  you  that  the  paper  of 
date  February  4, 1895,  offered  in  evidence,  is  not  a  contract, 
but  a  mere  receipt  for  money,  and  as  such  can  be  explained 
by  outside  evidence." 

We  think  this  instruction  under  the  evidence  should  have 
been  given,  and  that  it  was  prejudicial  error  to  refuse  it,  be- 
cause the  appellant  was  entitled  to  have  the  jury  fully  under- 
stand that  the  receipt  for  the  $15,  which  stated  it  was  paid 
to  carry  the  car  in  question  from  Decatur  to  Bloomington, 
was  open  to  explanation  by  outside  evidence  and  not  con- 
clusive upon  the  appellant.  This  exact  question  was  not 
included  in  any  other  instruction  given. 

For  the  errors  indicated  we  reverse  the  judgment  of  the 
Circuit  Court  of  McLean  County,  and  remand  this  case  to 
that  court  for  a  new  trial.    Reversed  and  remanded. 
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Thomas  Coleman,  George  Reisch  and  Charles  J.  Peter- 
son v.  The  People  of  the  State  of  Illinois, 
for  Use  of  Elizabeth  Kerin. 


1.  Estoppel— Parties,  by  Their  Bond.— Parties  having  executed  a 
bond  are  bound  by  the.  recitals  in  it,  and  are  not  permitted  to  deny 
them.  The  parties  in  this  case  having  executed  a  bond  with  the  recital 
that  the  defendant  had  obtained  a  license  to  sell  intoxicating  liquors 
from  March  1, 1896,  to  February  28, 1897,  are  estopped  from  saying  that 
his  license  only  permitted  him  to  sell  from  February  28, 1896,  until  May 
81,  1896. 

2.  Sureties— On  Dram  Shop  Keeper's  Bond.  —The  liability  of  sureties 
on  a  dram  shop  keeper  continues  during  the  time  mentioned  in  the  bond. 

8.  Dram  Shop  Keepers— Joint  and  Seveixd  Liability. — All  persona 
who  sell  intoxicating  liquor  to  a  person  who  becomes  intoxicated  and 
injury  results,  are  jointly  and  severally  liable. 
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4.  Dram  Shop  Act— Recovery  Under  Section  5— Medicine  and  Med- 
ical Attendance. — A  recovery  under  this  section  may  be  had  by  parties 
other  than  those  dependent  upon  the  intoxicated  person  for  Bupport. 
But  there  can  not  be  a  recovery  under  it  for  medicine  or  medical 
attendance;  it  is  limited  to  provision  and  care  for  the  intoxicated  person. 

Debt,  on  a  dram  shop  keeper's  bond,  trial  in  the  Circuit  Court  of 
Sangamon  County;  the  Hon.  Jakes  A.  Creiohton,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1898.    Affirmed.    Opinion  filed  October  5, 

1898. 

i 

Palmer,  Shutt,  Hamill  &  Lester,  attorneys  for  appel- 
lants. 

Graham  <fc  Miller,  attorneys  for  appellee. 

Mr,  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court 

This  is  an  action  of  debt  brought  by  appellee  on  the  bond 
of  the  appellants,  given  under  and  in  pursuance  of  the  pro- 
visions of  the  dram  shop  act,  in  case  of  the  issuance  of  a 
license  to  keep  a  dram  shop. 

The  declaration  upon  which  the  case  was  tried  contained 
three  counts.  They  are  substantially  the  same,  except  in 
the  third  count  a  copy  of  the  bond  was  set  out.  In  this 
count  it  is  alleged  that  the  appellant,  Thomas  Coleman,  on 
the  first  day  of  Jtfarch,  1896,  applied  for  and  obtained  from 
the  president  of  the  board  of  trustees  of  the  village  of 
Ridgely,  Sangamon  county,  Illinois,  a  license  to  keep  a 
dram  shop  at  the  intersection  of  Ridgely  avenue  and 
Peoria  road,  from  the  1st  day  of  March,  1896,  to  the  28th 
day  of  February,  1897,  and  in  consideration  thereof  executed 
the  bond  sued  on,  together  with  George  Reisch  and  Charles 
J.  Peterson  as  sureties;  which  bond  is  as  follows : 

State  of  Illinois,    ) 
Village  of  Ridgely,  >  ss. 
Sangamon  County, ) 

Know  all  men  by  these  presents : 

That  we,  Thomas  Coleman,  George  Reisch  and  Charles  J. 

Peterson,  of  the  County  of  Sangamon  and  State  of  Illinois, 
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are  held  and  firmly  bound  unto  the  people  of  the  State  of 
Illinois,  in  the  penal  sum  of  three  thousand  dollars,  for  the 
payment  of  which  sum  well  and  truly  to  be  made,  we  hereby 
bind  oiirselves,  our  heirs,  executors  and  administrators 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  1st  day  of  March, 
1896. 

The  conditions  of  this  obligation  ^re  such  that  whereas 

the  above  bounden  Thomas  Coleman  has  obtained  license 

to  keep  a  grocery  and  to  sell  intoxicating  liquor  at  the 

intersection  of  Kidgely  avenue  and  Peoria  road  in  said 

n  village  until  the  28th  day  of  February  A.  D.  1897 ; 

Now,  if  the  said  Thomas  Coleman  shall  well,  truly  and 
promptly  pay  or  cause  to  be  paid  all  damages  to  any  per- 
son or  persons  which  may  be  inflicted  upon  them,  either  in 
person  or  property,  or  means  of  support,  by  reason  of  said 
Thomas  Coleman  selling  or  giving  away  intoxicating 
liquors,  in  any  quantity,  to  be  drank  in,  upon  or  about  the 
building  or  premises  where  sold,  or  to  be  drank  in  any 
adjoining  room,  building  or  premises,  or  other  place  of 
public  resort  connected  with  said  building,  then  this  obliga- 
tion to  be  void;  otherwise  to  remain  in  full  force  and  effect. 

Thomas  Coleman,  [seal] 

George  Reisoh,  [seal] 

Chakles  J.  Petersow.     [seal] 

It  is  alleged  that  on  the  21st  day  of  February,  1897, 
Thomas  Coleman  sold  and  gave  away  intoxicating  liquors 
to  Jerry  Kerin,  the  husband  of  usee,  and  that  by  reason  of 
such  selling  and  giving  away  of  intoxicating  liquors  Jerry 
Kerin  became  greatly  intoxicated,  and  on  his  way  home 
from  the  saloon  of  Thomas  Coleman  he  became  helpless, 
and  in  consequence  was  exposed,  and  his  hands,  feet  and 
body  were  greatly  frozen,  necessitating  the  amputation  of 
the  little  finger  of  the  left  hand,  and  the  two  middle  fingers 
Of  the  right  hand,  and  by  reason  thereof  he  became  sick, 
disabled  and  permanently  injured,  and  unable  to  perform 
manual  labor,  by  means  whereof  Elizabeth  Kerin,  wife  pf 
Jerry  Kerin,  was  deprived  of  her  means  of  support.     It  is 
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farther  alleged  that  Jerry  Kerin  in  consequence  of  such 
freezing  and  exposure  became  sick  and  disabled,  and  was  so 
for  a  long  space  of  time,  and  that  Elizabeth  Kerin  was  com- 
pelled to  and  did  lay  out  divers  sums  of  money,  to  wit, 
$150,  in  trying  to  heal  and  cure  her  husband,  Jerry  Kerin, 
of- such  sickness,  by  reason  whereof  she  sustained  damages 
to  her  property  in  the  sum  of  $150. 

In  the  ad  damnum  of  the  declaration  the  damages  were 
laid  at  $3,000. 

To  this  declaration  were  filed  eight  pleas.  First,  nil 
debet;  second,  non  est  factum;  third,  not  guilty;  fourth,  a 
special  plea,  alleging  that  the  license  issued  to  Thomas 
Coleman  in  consideration  of  the  giving  of  the  bond  sued 
on,  was  a  license  for  three  months  only,  commencing  on  the 
first  day  of  March,  1896,  and  expiring  on  the  31st  day  of 
May,  1896.  A  copy  of  the  license  is  set  up  in  plea.  It  is 
averred,  in  consideration  of  issuing  of  the  license  Coleman 
paid  $125  to  the  village;  that  the  bond  was  given  in  con- 
sideration of  the  license  issued  to  Coleman  and  that  it  had 
expired  before  the  injury  complained  of  had  occurred. 

The  fifth  plea  was  a  special  plea  alleging  performance  of 
the  conditions  of  the  bond,  and  denying  the  acts  and  sales 
of  the  liquor  by  Thomas  Coleman  to  Jerry  Kerin,  causing 
the  injury  complained* of. 

The  sixth  plea  was  a  special  plea  of  performance,  and 
denying  especially  the  specific  allegations  of  the  declara- 
tion as  to  the  sale  of  liquor  by  Thomas  Coleman  to  Jerry 
Kerin,  and  the  consequent  injury. 

The  seventh  and  eighth  pleas  are  substantially  the  same, 
except  in  the  eighth  plea  a  copy  of  the  bond  is  set  out,  and 
then  as  in  the  seventh  plea,  it  is  averred  on  the  first  day  of 
March,  1896,  Coleman  applied  for  a  license  to  keep  a  dram 
shop  at  the  intersection  of  Ridgely  avenue  and  Peoria  road 
in  the  village  of  Ridgely  for  three  months  from  the  first 
day  of  March,  1896,  to  the  31st  day  of  May,  1896,  and  then 
paid  the  village  $125  therefor,  and  then  sets  out  the  ordi- 
nance of  the  village  requiring  the  president  of  the  village 
board  to  sign  all  licenses  issued  to  liquor  dealers  to  keep  a 
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dram  shop,  and  that  the  licensee  should  pay  at  the  rate  of 
$500  per  annum,  and  that  such  license  may  be  issued  for 
the  term  of  six  months  on  the  first  day  of  March  and  Sep- 
tember in  each  year.  It  is  further  averred  in  the  plea  that 
the  license  was  issued  to  Coleman  to  keep  a  dram  shop  for 
the  space  of  three,  months;  that  the  license  was  issued  for 
and  in  consideration  of  the  payment  to  the  village  of  $125, 
paid  by  Coleman,  and  to  keep  a  dram  shop  in  said  village 
for  the  space  of  three  months;  and  that  the  defendants 
made  and  executed  the  bond  sued  on,  and  obtained  the 
license  for  the  term  of  three  months,  and  for  no  other  con- 
sideration whatever. 

A  demurrer  was  interposed  to  the  fourth,  seventh  and 
eighth  pleas,  which  was  sustained  by  the  court,  and  appel- 
lants abided  by  their  pleas.  Issue  was  joined  upon  the 
remaining  pleas,  and  the  case  tried  by  a  jury,  which 
returned  a  verdict  for  appellee  for  $3,000  in  debt,  and  $250 
in  damages,  upon  which  the  court  entered  judgment  after 
overruling  a  motion  for  a  new  trial. 

It  is  contended  by  the  appellants  that  the  court  below 
erred  in  sustaining  the  demurrer  to  their  fourth,  seventh, 
and  eighth  pleas,  and  especially  the  fourth.  It  is  averred 
in  this  plea  that  the  license  was  obtained  in  consideration  of 
the  giving  of  the  bond  sued  on,  was  for  three  months,  andv 
that  it  was  in  force  only  from  the  first  day  of  March,  1896, 
to  the  31st  day  of  May,  1896.  The  bond  is  set  out  ad  ver- 
bum  in  the  third  count  of  the  declaration.  One  of  the 
recitals  in  the  bond  is,  "  The  conditions  of  their  obligation 
are  such  that  whereas  the  above  bounden  Thomas  Coleman 
has  obtained  a  license  to  keep  a  grocery  and  to  sell  intoxicat- 
ing liquors  at  the  intersection*  of  Ridgely  avenue  and  Peoria 
road  in  said  village  until  the  28th  day  of  February,  1897." 

The  bond  bears  date  March  1,  A.  D.  1896.  The  facts  set 
up  in  the  fourth  plea  are  in  direct  conflict  with  the  above 
recital  in  the  bond.  The  parties  having  executed  a  bond 
are  bound  by  the  recitals,  and  are  not  permitted  to  deny 
the  same.  The  appellants  having  executed  the  bond  with 
the  recital  that  Thomas  Coleman  had  obtained  a  license  to 
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sell  intoxicating  liquors  as  above  stated,  from  March  1, 1896, 
to  February  28,  1897,  are  estopped  from  saying  that  his 
license  only  permitted  bim  to  sell  from  February  28,  1896, 
until  May  31,  1896.  Their  liability  continues  during  the 
time -mentioned  in  the  bond.  Harding  v.  Keussner,  172  111. 
125;  Breckway  v.  Petted,  79  Mich.  622,  24  Am.  &  Eng. 
Edc.  of  Law,  745;  Brandt  on  Suretyship,  Sees.  29,  30;  Big- 
elow  on  Estoppel,  p.  275.  The  demurrer  was  rightfully 
sustained  to  these  pleas. 

It  is  averred  in  each  count  of  the  declaration  that  appel- 
lee was  injured  in  her  means  of  support  and  in  her  property 
by  her  husband  becoming  intoxicated  in  consequence  of 
intoxicating  liquor  sold  or  given  to  him  by  appellant  Cole- 
man. It  is  not  claimed  the  injuries  the  husband  of  appel- 
lee sustained  were  not  the  result  of  intoxication.  They  are 
permanent,  and  partially  incapacitate  him  from  performing 
manual  labor. 

It  is  claimed  by  appellants  that  they  are  not  liable  on 
their  bond,  because  it  appears  from  the  evidence  that  others 
sold  intoxicating  liquors  to  appellee's  husband  that  contrib- 
uted to  his  intoxication.  The  evidence  shows  that  appel- 
lee's husband  came  to  appellant  Coleman's  saloon  about  six 
o'clock  in  the  evening  of  January  28,  1897,  and  that  prior 
to  this  time  he  had  taken  but  two  drinks  of  whisky,  and 
that  while  in  Coleman's  saloon  this  evening  he  had  taken 
several  glasses  of  beer  and  two  or  three  glasses  of  whisky, 
and  he  did  not  leave  until  some  time  between  nine  and 
eleven  o'clock, and  when  he  left  he  was  intoxicated.  If  the 
testimony  of  appellee's  husband  is  to  be  taken  as  true,  and 
the  jury  from  their  special  finding  and  general  verdict  seem 
to  have  so  taken  it,  the  intoxicating  liquor  sold  or  given  to 
appellee's  husband  by  Coleman  w&s  not  only  the  proximate 
bat  the  efficient  cause  of  his  intoxication.  All  selling  to 
the  person  who  becomes  intoxicated  and  injury  results,  are 
jointly  and  severally  liable.  Suit  may  be  maintained 
against  one  and  his  bondsmen. 

If  the  construction  sought  by  appellants'  counsel  should 
prevail,  the  statute  would  be  of  no  avail,  in  most  cases,  in 
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aiding  one  who  had  sustained  injury  in  means  of  support 
or  in  property,  because  there  are  few  cases  where  the  sales 
are  made  by  one  saloon  keeper. 

It  is  urged  by  appellants  that  there  can  not  be  a  recovery 
on  the  bond  under  section  5  of  the  dram  shop  act,  which 
provides  for  a  reasonable  compensation  to  be  recovered  of 
any  person  selling  intoxicating  liquors  to  another  and  caus- 
ing his  intoxication,  by  any  one  who  may  take  charge  of 
and  provide  for  such  intoxicated  person,  and  $2  per  day  in 
addition  thereto  for  every  day  such  intoxicated  person 
shall  be  kept  in  consequence  of  such  intoxication.  This 
position  seems  to  be  well  taken. 

A  recovery  under  this  section  may  be  had  by  those  other 
than  those  dependent  upon  the  intoxicated  person  for  sup- 
port. But  under  this  section  there  can  not  be  a  recovery 
for  medicine  or  medical  attendance;  it  is  limited  to  provis- 
ion and  care  for  the  intoxicated  person.  Carroll  et  al.  v. 
The  People,  etc.,  13  111.  App.  206;  Brannan  v.  Adams,  76 
111.  331;  Sansom  v.  Grennougb,  55  la.  127.  It  appears 
from  the  evidence  that  the  appellee  expended  a  large  sum 
of  money  of  her  own  earnings  for  medicine  and  medical 
attendance  for  her  husband  on  account  of  the  injuries  he 
sustained  in  consequence  of  such  intoxication.  For  this  she 
can  recover  under  the  fifth  section,  as  it  was  an  injury  to  her 
means  of  support.  In  the  case  of  Henn  v.  Smith,  77  111. 
'  281,  it  is  said  where  the  wife  was  compelled  to  mortgage 
her  property  to  pay  doctor  bills,  and  for  the  support  of  the 
family,  this  was  an  injury  to  the  wife's  means  of  support 
It  would  be  equally  true  where  the  wife  out  of  her  own 
means  was  compelled  to  pay  for  medicine  and  physician's 
bills  for  her  husband. 

The  appellants  asked  the  court  to  instruct  the  jury,  the 
appellee  was  compelled  to  make  out  her  case  by  a  clear 
preponderance  of  the  evidence,  and  the  court  struck  out  the 
word  "  clear."  This  it  is  claimed  was  error.  The  modi- 
fication was  rightfully  made.  This  is  a  civil  action,  and  a 
preponderance  of  the  evidence  is  only  required  to  entitle 
the  party  to  a  recovery.  This  is  not  a  suit  for  the  recovery 
of  a  penalty. 
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It  is  claimed  the  verdict  of  the  jury  is  contrary  to  the  evi- 
dence, and  for  that  reason  should  be  reversed.  The  evidence 
is  conflicting.  One  method  of  settling  disputed  questions  of 
fact  by  law  is  by  submitting  them  to  a  jury.  It  is  for  the 
jury  to  determine,  after  hearing  the  witnesses  testify  and 
observing  their  demeanors  on  the  witness  stand,  with  which 
side  the  weight  and  credibility  rests,  and  when  thus  deter- 
mined the  verdict  will  not  be  disturbed  unless  it  seems  to 
be  the  product  of  passion,  prejudice  or  partiality.  The  fact 
that  the  judge  who  presided  at  the  trial  denied  the  motion 
for  a  new  trial  is  a  matter  that  should  be  considered.  We 
think  the  verdict  should  not  be  disturbed. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Citizens  National  Bank  v.  T.  B.  Lewis. 

1.  TKIAU3  by  the  Court — Findings  on  Conflicting  Evidence. — Where 
a  cause  is  tried  by  the  court  without  a  jury,  and  there  is  evidence  to 
support  the  finding,  it  will  not  be  disturbed. 

2.  Variance— Ottered  Instruments.  — In  a  replevin  suit  to  recover  the 
possession  of  a  promissory  note,  by  the  rightful  owner,  the  fact  that  the 
note  has  been  wrongfully  altered  by  changing  the  name  of  the  original 
payee  can  not  be  held  to  be  a  variance. 

Replevin,  for  a  promissory  note.  Trial  in  the  Circuit  Court  of  Macon 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Finding  and 
judgment  for  defendant.  Error  by  plaintiff.  Heard  in  this  court  at  the 
May  term,  1898.     Affirmed.    Opinion  filed  October  5,  1898. 

D.  C.  Corlbt,  attorney  for  plaintiff  in  error. 

Letwis  <fe  Lewis,  attorneys  for  defendant  in  error;  Thos. 
J.  Smith,  of  counsel. 

Mb.  Justice  Burrouqhs  delivered  the  opinion  of  the  court. 

C.  H.  McClintock  and  T.  B.  Lewis  were  copartners  and 
did  a  life  insurance  business  under  the  firm  name  of  Lewis 
&  McClintock,  g,t  Decatur,  Illinois,  from  January  1, 1896,  to 
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August  5,  1896,  when  the  firm  dissolved  and  notice  of  such 
dissolution  was  given  by  publication  in  the  Champaign 
Gazette.  Under  the  terms  of  the*,  dissolution,  Lewis  was  to 
have  all  the  notes  of  the  firm  taken  for  life  insurance  pre- 
miums, and  he  assumed  all  indebtedness  of  the  firm  to  the  , 
insurance  company  they  represented.  In  the  latter  part  of 
May,  1896,  one  T.  J.  Abel  gave  to  Lewis  &  McClintook  his 
note  for  insurance  premium  for  $150,  payable  to  the  firm. 
Prior  to  the  maturity  of  this  note,  it  was  left  by  the  payees 
with  one  Robert  Ferguson,  of  Decatur,  who  was  notified  by 
Lewis  of  dissolution  of  the  firm  and  that  Lewis  was  entitled 
to  the  money  due  on  said  note.  On  August  29,  1896, 
McClintock  went  to  Ferguson  and  represented  that  the  firm 
of  Lewis  &  McClintock  had  not  dissolved,  and  that  the 
maker  wanted  to  pay  this  note;  Ferguson  &  McClintock 
went  to  the  maker  and  he  gave  to  McClintock  a  new  note 
for  $150,  payable  in  ninety  days  to  Lewis  &  McClintock, 
indorsed  on  back,  "  Not  negotiable,"  and  took  up  the  first 
note.  This  latter  note,  before  its  maturity,  was  changed, 
without  the  knowledge  or  consent  of  Lewis  or  Abel,  by 
erasing  "Lewis  &"  and  inserting  "C.  H.,"  so  that  as 
changed  the  payee  of  the  note  read  "  C.  H.  McClintock " 
instead  of  "  Lewis  &  McClintock."  Before  the  maturitv  of 
this  last  note,  and  after  it  was  so  altered,  McClintock,  for 
value,  indorsed  and  sold  it  to  one  Charles  A.  Eimmel,  who, 
on  December  12,  1896,  gave  it  to  the  plaintiff  in  error  for 
collection.  Plaintiff  in  error  at  once  took  steps  to  collect  it 
from  Abel,  the  payee;  but  on  December  16, 1896,  the  defend- 
ant in  error  demanded  the  note  of  the  plaintiff  in  error, 
claiming  it  was  his,  and  upon  being  refused  possession  of  it, 
instituted  this  replevin  suit  for  same.  On  the  trial  before 
the  Circuit  Court  of  Macon  County,  without  a  jury,  that 
court  found  for  the  defendant  in  error  and  gave  him  judg- 
ment. The  plaintiff  in  error  prosecutes  a  writ  of  error  to 
this  court  to  reverse  that  finding  and  judgment. 

It  appears  from  the  record  before  us  that  there  was  some 
conflict  in  the  evidence,  on  some  of  the  material  facts  in 
issue,  on  the  trial  of  this  case  in  the  Circuit  Court,  but,  from 


Third  District— May  Term,  1898.        219 


— ? 

Trustees  of  Christian  Church  v.  Cox. 


the  whole  testimony  before  us,  we  are  satisfied  the  conclu- 
sion reached  by  the  learned  judge  who  tried  this  case  is 
abundantly  supported  by  the  evidence,  and  for  that  reason 
we  will  affirm  his  findings  and  judgment. 

As  to  the  contention  of  the  plaintiff  in  error,  that  the 
pleadings  and  writ  in  this  case  claimed  a  note  payable  to 
Lewis  &  McClintock,  while  the  note  replevied  and  admitted 
in  evidence  by  the  trial  court  was  one  payable  to  C.  H. 
McClintock,  and  this  was  a  variance,  we  think  that  is  com* 
pletely  answered  by  the  evidence  showing  that  the  note  had 
been  wrongfully  altered  so  as  to  so  read,  but  in  fact  the 
note  in  question  was  the  note  payable  by  its  terms  right- 
fully to  Lewis  &  McClintock.    Judgment  affirmed. 


Trustees  of  the  Christian  Church  v.  Robert  Cox. 

1.  Religious  Corporations— Ratiflcat ion  of  Church  Debts. — A  re- 
ligious congregation,  by  raising  funds  to  discharge  an  indebtedness  and 
authorizing  the  payment  thereof,  ratifies  the  indebtedness  and  becomes 
liable  for  what  remains  unpaid  after  exhausting  the  amount  raised. 

Assumpsit,  to  recover  money  on  the  common  counts.  Trial  in  the 
Circuit  Court  of  Douglas  County;  the  Hon.  William  G.  Cochran,  Judge, 
presiding.  Finding  for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
court  at  the  May  term,  1898.    Affirmed.    Opinion  filed  October  5, 1898. 

Eckhart  &  Moore  and  K.  F.  Hall,  attorneys  for  appel- 
lant. 

Johns  <fe  Newman,  attorneys  for  appellee. 

Mk.  Presiding  Justice  Glenn  delivered  the  opinion  of  the 
court. 

This  suit  is  an  action  of  assumpsit  to  recover  on  the  com- 
mon counts,  money  the  appellee  claims  he  has  laid  out  and 
expended  for  appellants.  The  general  issue  was  filed,  the 
case  was  tried  without  the  intervention  of  a  jury,  and  a  find- 
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ing  for  appellee,  upon  which  the  court  entered  a  judgment 
for  $779.60. 

There  is  no  substantial  disagreement  as  to  the  facts. 
The  following  is  an  epitome  of  the  testimony : 

The  Christian  Church  of  Tuscola,  having  erected  a  new 
church  building  at  Tuscola,  Illinois,  at  a  cost  of  between 
$11,000  and  $12,000,  it  was  determined  by  the  regularly 
constituted  authorities  of  the  church  to  dedicate  it  on  the 
4th  day  of  June,  1893.  The  money  to  build  this  church 
was  obtained  by  donations  and  subscriptions  made  by  the 
members  of  the  church,  and  by  individual  subscriptions  of 
persons  not  members  of  the  church,  and  from  the  proceeds 
of  entertainments  and  lectures  given  under  the  auspices  of 
the  congregation.  It  was  ascertained  in  April,  1893,  before 
the  completion  and  the  dedication  of  the  church,  there  would 
be  a  deficiency  of  $2,200  to  defray  the  expense  of  the  erec- 
tion of  the  church  building.  An  effort  was  made  by  the 
trustees  of  the  church,  as  such,  to  borrow  the  sum  of  $1,700 
uf  the  banking  firm  of  Baughman,  Orr  &  Co.  John  Mad- 
ison, a  member  of  the  church,  having  pledged  $500  to  aid 
in  paying  off  the  deficiency,  there  remained  only  $1,700  to 
be  raised.  The  banking  firm  declined  to  loan  this  money 
to  the  church  as  a  corporation,  but  made  a  loan  of  $1,700  to 
appellee,  W.  C.  Kinedy,  Eli  C.  Murphy,  J.  P.  Hall,  Henry 
Jacobson,  N.  L.  5Telton,  and  three  other  individuals  by  the 
names  of  Moberly,  Cordor  and  Mail,  who  made  a  note 
payable  to  Baughman,  Orr  &  Co.,  bearitfg  date  MajT  1, 1893, 
for  the  sum  of  $1,700.  This  note  was  discounted  and  the 
proceeds,  $1,682,  placed  to  the  credit  of  John  M.  Madison, 
as  treasurer  of  the  Christian  Church  of  Tuscola.  This  fund 
was  paid  out  by  the  treasurer  to  pay  the  contractor  the  bal- 
ance due  on  his  contract  for  the  erection  of  the  church. 
This  note  was  not  paid  at  maturity.  A  portion  of  the  prin- 
cipal was  paid  by  subscriptions  and  donations  solicited  by 
the  church  for  the  purpose  of  satisfying  and  paying  off  the 
indebtedness.  The  balance  remaining  unpaid  was  $1,125. 
This  was  paid  by  a  loan  from  Thomas  Brian  for  $1,000  and 
$125  from  John  Enlow,  to  whom  appellee,  Hall,  Kenner  and 
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Jacobson  gave  their  notes.  The  note  ($125)  payable  to 
John  Enlow,  was  renewed  and  signed  only  by  appellee  and 
W.  C.  Kenner.  The  note  made  payable  to  Thomas  Brian  for 
$1,000  was  paid  by  appellee  with  $500  borrowed  of  Eli  C. 
Murphy,  for  which  appellee  and  W.  C.  Kenner  gave  him 
their  note  for  $500,  and  $500  they  borrowed  of  John  How- 
ard, to  whom  they  gave  their  note  for  that  sum.  The  note 
payable  to  Eli  C.  Murphy  was  paid  from  money  received 
on  subscriptions  and  donations  made  to  pay  the  church  in- 
debtedness, and  money  collected  by  the  "  Willing  Workers" 
for  that  purpose — a  society  composed  of  the  members  of 
the  Christian  Church — and  ffom  the  proceeds  of  Sam  Jones' 
lecture,  given  under  the  auspices  of  the  Christian  Church. 
The  note  payable  to  John  Howard  and  the  interest  thereon 
were  paid  by  appellee,  and  this  amount,  together  with  the 
note  payable  to  John  Enlow,  with  the  interest  on  the  same, 
are  the  basis  of  the  judgment  rendered  in  this  case  by  the 
court  against  the  appellants. 

At  the  time  the  church  was  dedicated  it  was  announced 
by  Elder  Haines,  of  Cincinnati,  who  conducted  the  services, 
that  there  was  an  indebtedness  of  $2,200  remaining  and 
unpaid  for  the  church  building,  and  before  the  church 
could  be  dedicated  that  indebtedness  must  be  liquidated. 
Thereupon  the  congregation  solicited  donations  and  the  sum 
of  $1,400  was  taken  in  pledges.  At  the  evening  service  an 
effort  was  made  to  receive  further  subscriptions  and  .dona- 
tions, and  not  being  successful  the  official  board  and  deacons 
of  the  church,  who  had  the  business  affairs  of  the  church  in 
hand,  announced  they  would  assume  the  balance  ($800)  of  the 
indebtedness. 

It  appears  from  the  record  of  the  official  board  of  April 
5,  1896,  that  the  trustees  reported  they  had  collected  and 
paid  to  E.  0.  Murphy  (who  was  the  treasurer)  on  church 
debt  $280. 

It  does  not  appear  frbm  the  face  of  the  note  that  was 
given  toBaughman,  Orr  &  Co.  for  $1,700  that  it  was  given 
or  authorized  by  the  trustees  of  the  church,  but  it  does 
appear  from  the  evidence  that  the  proceeds  or  the  money 
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obtained  on  it  was  osed  to  pay  the  balance  due  the  con- 
tractor, on  his  contract  for  building  the  church.  The  makers 
of  this  note  reaped  no  benefit  whatever  from  this  transaction. 
It  was  indebtedness  created  by  the  building  of  the  church, 
and  the  makers  of  the  note  to  Baughman,  Orr  &  Co.,  fur- 
nished the  money  to  pay  it.  The  money  was  turned  into 
the  church  treasury.  There  is  no  evidence  in  the  record  it 
was  intended  as  a  gift. 

Now,  if  the  congregation  or  corporate  body  has  recog- 
nized and  ratified  this  indebtedness  of  the  congregation  then 
the  church  is  liable  for  it. 

When  the  congregation  assembled  at  the  church  on  the 
4th  of  June,  1893,  they  assembled  for  two  purposes;  one  was 
to  raise  funds  to  pay  off  the  church  indebtedness,  and  the 
other  was  to  dedicate  the  church.  The  only  church  indebt- 
edness that  then  existed  was  the  one  created  by  the  makers 
of  the  $1,700  note  in  furnishing  funds  to  pay  the  contractor 
the  balance  due  him.  Pledges  find  donations  were  taken,  it 
appears  from  the  evidence,'  until  it  wasolaimed  a  sufficient 
sum  was  secured  to  cover  the  indebtedness;  subsequently 
the  money  received  on  these  pledges  and  donations  was  col- 
lected and  paid  on  this  indebtedness,  or  turned  into  the 
church  treasury,  and  by  the  treasurer  paid  on  this  indebted- 
ness. The  authority  given  by  the  congregation  to  take  and 
collect  these  pledges  and  donations  carried  with  it,  by  impli- 
cation, the  authority  to  pay  them  over  for  the  purpose  they 
were  solicited  and  collected.  The  congregation,  by  its  differ- 
ent church  agencies,  have  raised  the  funds  and  paid  all  this 
indebtedness,  except  what  is  involved  in  this  suit.  We  think 
that  the  congregation,  by  raising  the  funds  to  discharge 
this  indebtedness  ahd  authorizing  the  payment  thereof,  rati- 
fied this  indebtedness  and  became  liable  for  what  remains 
unpaid.  This  doctrine  is  recognized  in  the  case  of  Palmer 
v.  Wardens,  etc.,  16  Fed.  Rep.  742,  cited  by  counsel  for 
appellee,  by  stating  what  would  constitute  a  ratification. 

As  we  hold  there  was  evidence  introduced  on  the  trial 
tending  to  show  a  ratification  of  this  indebtedness  by  the 
congregation,  there  was  no  error  in  the  court  modifying 
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appellants'  propositions  of  law  numbered  one,  two  and  three, 
and  holding  them,  to  be  the  law  as  modified. 

While  it  may  be  trne  that  the  holding  of  the  court  that 
the  propositions  of  law  asked  by  appellants  numbered  four 
and  five  are  inconsistent  with  the  finding  of  the  court,  yet 
as  the  finding  of  the  court  is  correct,  this  action  of  the  court 
is  not  sufficient  ground  for  a  reversal  of  the  case.  The 
judgment  of  the  court  below  is.  affirmed. 


Charles  Bogardus  v.  Horace  W.  Moses. 

1.  Receiver — When  to  be  Discharged  in  Foreclosure  Proceedings. — 
When  the  mortgagee  purchases  the  premises  securing  the  mortgage 
indebtedness,  at  the  sale  under  the  decree  of  foreclosure,  for  the  amount 
of  the  decree,  interest  and  costs,  the  necessity  for  continuing  the  receiver 
ceases,  and  he  may  be  properly  discharged. 

2."  Equity  of  Redemption— Owner  of— Rents  and  Profits.— The 
owner  of  the  equity  of  redemption  is  entitled  to  the  balance  of  the  rents 
and  profits  of  the  premises  left  in  the  receiver's  hands  after  paying  the 
taxes  due  on  the  same. 

3.  Mortgages— Rights  of  the  Mortgagee  in  Foreclosure  Proceed- 
ings.— A  complainant  in  foreclosure  proceedings  has  the  right  to  have  the 
mortgaged  premises  sold,  and  the  proceeds  thereof  applied  to  his  indebt- 
edness, and  when  that  is  done  the  mortgage  had  expended  its  force,  and 
the  premises  are  no  longer  subject  to  its  provisions. 

Petition  to  Hare  a  Receiver  Discharged.— Trial  in  the  Circuit  Court 
of  Ford  County;  the  Hon.  John  H.  Moffett,  Judge,  presiding.  Hearing 
and  petition  dismissed.  Appeal  by  petitioners.  Heard  in  this  court 
at  the  May  term,  1898.    Affirmed.    Opinion  filed  October  5,  1808. 

Statement. 

On  March  9,  1891,  Charles  Bogardus  and  Hannah  W. 
Bogardus  gave  Henry  E.  Carter  a  bond  for  $8,000,  due 
March  15,  1897,  and  twelve  notes  of  $240  each,  repre- 
senting six  per  cent  interest  on  the  bond,  one  of  said  notes 
being  doe  each  six  months  successively  from  March  15, 
1891;  and  to  secure  the  payment  of  the  bond  and  notes, 
they  executed  a  mortgage  upon  their  lot  in  the*  city  of 
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Paston  in  Ford  county,  Illinois,  which  mortgage  was 
recorded  in  the  proper  office  of  jsaid  county  on  March  15, 
1891.  The  bond,  notes  and  mortgage  were  a  short  time 
after  their  date  duly  assigned  to  Annie  N.  Carter;  and  on 
September  1,  1891,  Charles  and  Hannah  W.  Bogardus  con- 
veyed this  lot  by  warranty  deed  to  Dunham  &  Fisher,  sub- 
ject to  the  lien  of  said  mortgage,  bond  and  notes,  and  the 
amount  due  thereon  was  deducted  from  the  purchase  price 
of  the  lot.  This  lot  afterward,  and  before  the  bill  herein 
was  filed,  passed  by  mesne  conveyances  to  Horace  "W.  Mo»es, 
the  appellee.  April  26,  1897,  Annie  N.  Carter  filed  her  bill 
of  complaint  in  chancery,  in  the  Circuit  Court  of  Ford 
County,  to  foreclose  said  mortgage,  and  made  Charles 
Bogardus,  Hannah  W.  Bogardus,  Horace  W.  Moses  and 
some  others,  who,  as  tenants  of  Moses,,  occupied  the  lot, 
parties  defendant.  This  foreclosure  proceeding  resulted  in 
a  decree  of  foreclosure  for  $8,711.34  principal  and  interest, 
$100  solicitor's  fee  and  $3.50  abstract  fee;  and  the  decree 
provided  in  default  of  payment  the  master  in  chancery 
should  sell;  also  that  in  default  of  the  lot  selling  for  the 
amount  of  the  decree,  execution  should  issue  against  Charles 
Bogardus  and  Hannah  W.  Bogardus  for  the  deficiency. 
December  29,  1897,  the  master  reported  to  the  court  he 
had,  on  October  18, 1897,  sold  the  lot  to  Annie  N.  Carter 
for  $9,055.92,  being  the  amount  of  the  decree  debt,  interest 
and  costs. 

August  26, 1897,  on  petition  of  Annie  ST.  Carter,  the  court 
appointed  H.  B.  Henderson  receiver,  over  the  objections  of 
Horace  W.  Moses.  December  20,  1897,  Charles  Bogardus 
filed  in  the  foreclosure  proceedings  his  petition,  in  which  he 
states  that  he  is  one  of  the  signers  of  the  bond,  notes  and 
mortgage  in  litigation  in  the  proceeding;  that  he  was  liable 
for  the  payment  thereof;  that  the  mortgage  conveys  said 
lot  with  all  rents,  issues  and  profits  thereof;  and  in  the 
mortgage  it  is  provided  that  the  mortgagors,  their  heirs, 
executors,  administrators  and  assigns  covenant  t*  pay  in 
due  season  all  taxes  and  assessments  on  said  lot  and  keep 
all  buildings  thereon,  during  the  continuation  of  said  indebt- 
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edness,  insured  for  the  benefit  of  the  mortgagee,  his  heirs 
or  assigns,  and  in  case  the  mortgagor  neglects  to  so  insure 
or  pay  taxes,  the  mortgagee,  his  heirs  or  assigns,  may  pay 
such  insurance  or  taxes  or  redeem  from  tax  sales;  also  that 
said  mortgage  provides  for  the  appointment  of  a  receiver 
who  is  authorised,  directed  and  empowered  to  take  posses- 
sion of  the  lot  and  to  collect  the  rents  of  same,  and  to  do 
and  perform  such  other  acts  as  may  be  required  by  ordardf 
the  court  making  such  appointment;  that  in  pursuance  of 
the  decree  in  this  case,  entered  on  August  20,  1897,  the 
master  advertised'  the  lot  for  sale  on  October  18, 1897.  Peti- 
tion further  states  that  petitioner  went  to  the  agent  of 
Annie  N.  Carter,  and  tried  to  arrange  for  her  to  bid  off  the 
lot  at  the  master's  sale  for  the  amount  of  decree,  interest 
and  costs,  but  she  refused,  for  the  reason  that  petitioner  was 
personally  liable  for  the  debt,  and  she  could  hold  him  liable, 
and  that  she  would  only  comply  with  his  request  if  the 
petitioner  and   Hannah  W.  Bogardus  would  s tin  remain 
liable  for  said  indebtedness,  and  after  the  sate  the  petitioner 
would  advance  to  her  the  sum  of  $1,065.99  on  the  principal 
due  her  under  the  decree,  and  pay  the  interest  at  the  rate 
specified  in  the  bond; notes  and  mortgage;  which  she  agreed 
to  do;  that  at  said  sale  the  same  was  sold  to  Annie  N.  Car- 
ter for  the  amount  of  the  bond,  interest  and  costs;  that  said 
Moses  defaulted  and-  neglected  to  pay  the  costs  of  this  pro- 
ceeding; that  in  pursuance  of  this  agreement  with  Annie  N. 
Carter  the  petitioner  advanced  the  sum  of  $1,065.99  and 
obligated  himself  to  pay  $8,000  with  interest,  according  to 
the  terms  of  the  original  bond,  notes  and  mortgage,  unless 
redeemed;  that  in  December,  1896,  a  petition  was  filed  in 
the  County  Court  of  Ford  County;  Illinois,  by  the  city  of 
Paxton  for  the  confirmation  of  a  special  tax  against  said  lot 
and  other  property  for  the  paving  of  Market  street;  that 
said  petition  was  prosecuted  by  the  city  of  Paxton  and 
defended  by  H.  W.  Moses  as  to  this  lot,  until  August  5, 
1897,  which  resulted  in  the  confirmation  of  the  special  tax 
pgainst  this  lot  for  $157.20,  with  interest  at  six  per  cent  from 
date,  the  tax  to  be  paid  as  follows :    $45.80  on  or  before 
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two  years,  $55.70  on  or  before  three  years,  $55.70  on  or 
before  four  years;  which  confirmation  is  stiU  in  force,  has 
not  been  appealed  from,  annulled,  paid  or  set  aside,  and  is 
a  lien  upon  this  lot.  The  petition  further  states  that  on 
September  6,  1897,  the  city  council  of  the  city  of  Paxton 
passed  an  ordinance  ordering  a  new  sidewalk  on  the  west 
side  of  these  premises,  and  the  attorney  for  Moses  was 
requested  to  consent  that  the  receiver  construct  said  side- 
walk out  of  the  money  then  in  his  hands,  which  request  was 
refused;  that  the  city  constructed  said  sidewalk  and  returned 
the  cost  for  same  at  $66.28.  The  petition  further  states 
that  the  rents  derived  from  the  premises  are  about  $900  per 
annum;  that  up  to  the  time  of  the  appointment  of  the 
receiver  Moses,  had  been  collecting  said  rents  and  devoting 
them  to  his  own  use,  letting  the  property  go  to  ruin  and 
decay;  that  there  are  ten  panes  of  glass  broken  out  of  the 
building,  which  cost  about  $10  for  glass  to  replace  them;  and 
the  back  stairs  and  out  buildings  on  said  lot  are  in  a  very 
dilapidated  condition. 

The  petition  further  states  that  Moses  is  a  resident  of 
Kansas,  and  has  no  property  in  the  State  of  Illinois. 

The  prayer  of  the  petition  is  for  an  order  upon  the 
receiver  to,  first,  redeem  the  Bloomster  tax  sale;  second, 
to  make  the  necessary  repairs,  set  broken  glass,  and  repair 
the  back  stairs  so  as  to  render  them  safe;  third,  to  pay 
the  sidewalk  tax,  $66.28;  pay  off  the  Market  street  paving 
tax,  $157.20  and  interest;  and  if  the  same  are  not  redeemed 
from  master's  sale  before  April  1, 1898,  that  out  of  the 
first  money  he  has  on  hand  or  receives,, he  pay  the  taxes 
for  1897.    Signed,  Charles  Bogardus. 

Affidavit  to  petition : 

"  I  hereby  join  in  the  above  petition. 

(Signed)  Axnie  N.  Carter" 

On  January  4,  1898,  receiver  files  his  report  to  the  court 
in  which  he  shows  that  he  has  paid  the  insurance  of  $100; 
redeemed  from  Bloomster  tax  sale,  $274.32J  and  paid  side- 
walk tax,  $66.28,  from  repts  collected,  and  has  balance  on 
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hand,  $9.09.  On  January  4,  1 898,  Moses  files  bis  answer 
to  petition  of  Bogardus  for  continuation  of  receiver,  alleg- 
ing that  the  lot  had  been  redeemed  from  tax  sale  for  1896; 
that  the  cost  of  constructing  sidewalk  had  been  paid;  that 
the  lot  sold  at  master's  sale  for  the  decree  debt,  interest 
and  costs;  denies  the  right  of  petitioner  Bogardus  to  have 
the  receiver  pay  the  special  paving  tax  or  subsequent  taxes 
on  the  lot;  promises  to  put  in  the  glass  and  make  the  repairs 
to  the  property  without  delay,  and  asks  that  receiver  turn 
over  to  him  the  $9.09  in  his  hands  as  per  his  report,  and 
that  the  receiver  be  discharged.  Charles  Bogardus  files 
exceptions  to  the '  answer  of  Moses,  and  states,  as  cause 
therefor,  that  the  special  paving  tax  for  paving  Market 
street  should  be  paid  and  repairs  should  be  made;  costs  of 
receivership  and  of  transferring  insurance  should  be  paid 
before  receiver  is  discharged;  which  exceptions  the  court 
overruled,  approved  the  receiver's  report,  dismissed  the 
petition  of  Bogardus  and  ordered  him  to  pay  $2  of  the 
costs  of  his  petition.  On  January  15,  1898,  Bogardus 
applies  to  the  court  for  a  continuance,  and  supports  his 
application  by  the  affidavit  of  £.  C.  Gray,  which  states  he 
has  had  entire  charge  of  the  appointment  of  the  receiver 
in  this  case,  and  no  one  else  is  conversant  with  the  matters 
therein  involved;  that  on  January  11,  1898,  he  was  taken 
with  inflammatory  rheumatism;  is  confined  to  house  on 
account  of  same.  But  the  court  denied  the  continuance. 
The  court  then,  on  motion  of  Horace  W.  Moses,  discharged 
the  receiver,  to  which  Bogardus  excepts,  and  prays  and  is 
allowed  an  appeal  to  this  court  from  the  order  of  the  court 
dismissing  his  petition  and  discharging  the  receiver. 

Walter  Warder  and  Geay  &  Beach,  attorneys  for 
appellant. 

_  i 

Cloud  &  Kerb,  attorneys  for  appellee. 

Ms.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

All  that  is  involved  in  this  appeal  is  whether  the  Circuit 

Court  of  Ford  County  was  justified  in  discharging  the 
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receiver  it  had  appointed  in  this  foreclosure  proceeding, 
when  it  appeared  that  at  the  master's  sale,  under  the  decree 
entered  herein,  the  complainant  in  the  proceeding  had  par- 
chased  the  mortgaged  premises  for  the  full  amount  of  the 
decree  debt,  interest  and  costs,  and  that  the  receiver,  while 
acting,  had  paid  from  rents  received  by  him  all  the  accrued 
taxes  and  delinquent  insurance  on  the  mortgaged  prem- 
ises and  had  a  surplus  of  $9.09  on  hand,  when  the  only 
reason  urged  by  the  appellant,  who  was  a  defendant  to 
the  foreclosure  proceedings  and  liable  for  the  payment  of 
the  decree  debt,  interest  aod  costs,  if  same  were  not  paid  by 
the  appellee  or  by  sale  of  the  premises,  was  that  in  older  to 
induce  the  complainant  in  the  foreclosure  proceedings  to 
bid  the  said  debt,  interest  and  costs,  he  had  agreed  to  and 
did,  after  the  sale,  pay  her  $1,065.99  on  her  bid,  and  agreed 
to  pay  her  the  balance  of  her  bid  with  interest  according 
to  the  terms  of  the  mortgage,  bond  and  notes  sued  on  in 
this  proceeding  in  case  the  lot  sold  was  not  redeemed  from 
such  sale,  and  the  complainant  was  then  to  let  him  have  the 
lot.  The  appellee,  Moses,  was  not  a  party  to  this  arrange- 
ment made  by  the  complainant,  and  the  appellant,  conse- 
quently, was  not  bound  in  any  way  thereby.  When  the 
complainant  purchased  the  lot  securing  her  mortgage 
indebtedness,  at  the  sale  under  the  decree  foreclosing  the 
same,  for  the  amount  of  the  decree,  interest  and  costs,  the 
necessity  for  continuing  the  receiver  ceased;  therefore  he 
was  properly  discharged  and  the  possession  of  the  lot 
restored  to  the  appellee,  the  owner  of  tie  equity  of  redemp- 
tion, and  the  appellee,  as  such  owner,  was  entitled  to  the 
balance  of  the  rents  of  the  lot  left  in  the  receiver's  hands 
after  paying  the  taxes  then  due  on  the  same,  as  shown  by 
his  report.    Davis  v.  Dale,  150  111.  239. 

The  contention  of  the  appellant  here  is  that  he,  by  his 
arrangement  with  the  purchaser  at  the  sale,  as  shown  by 
his  petition,  and  being  liable  for  the  debt  due  on  the  bond, 
notes  and  mortgage  in  question  in  this  foreclosure  proceed- 
ing, has  acquired  equities  which,  under  the  covenants  con- 
tained in  said  mortgage,  entitle  him  to  have  the  receiver 
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retained  until  after  the  equity  of  redemption  expires,  or  the 
lot  is  redeemed  from  the  sale,  and  to  have  the  rents  of  said 
lot  applied  to  pay  the  paving  tax  on  the  lot,  which  he 
claims  is  a  lien  on  same,  although  not  yet  due,  and  to  reim- 
burse him  for  the  $1,065.99  paid  by  him  to  the  complainant, 
under  his  arrangement  with  her,  as  set  out  in  his  petition. 
But  as  we  understand  it,  the  complainant  only  had  the 
right  to  have  the  lot  securing  her  mortgage  indebtedness 
sold  under  these  foreclosure  proceedings,  and  the  proceeds 
thereof  applied  to  that  indebtedness,  and  when  that  was 
done  the  mortgage  had  expended  its  force,  and  the  lot,  after 
such  sale,  was  no  longer  subject  to  the  provisions  of  her 
mortgage.  Ogle  et  aL  v.  Koerner  et  al.,  140  111.  170,  and 
Seligman  v.  Laubheimer,  58  111.  124. 

As  the  complainant  was  not  entitled  to  have  the  receiver 
retained  after  the  lot  was  sold  for  the  decree  debt,  interest 
and  costs,  the  appellant  could  not,  through  her,  by  any  act 
of  his  or  agreement  with  her,  in  the  absence  of  an  agree- 
ment with  the  appellee,  who  owned  the  equity  of  redemp- 
tion, get  any  right  to  have  th?  receiver  retained  over  the 
objection  of  the  appellee. 

The  appellant  further  urges  that  the  court  below  improp- 
erly overruled  his  application  for  a  continuance.  From  the 
record  it  appears  that  when  this  application  was  made  the 
court  had  overruled  appellant's  exceptions  to  appellee's 
answer  to  his  petition  for  the  continuance  of  the  receiver, 
and  we  can  not  see  bow  the  appellant  was  prejudiced  by 
the  court  proceeding  to  make  its  order  discharging  the 
receiver,  as  that  properly  followed  its  ruling  on  the  excep- 
tions to  the  answer. 

Finding  no  error  in  the  order  of  the  court  below,  made  in 
this  case,  which  is  appealed  from,  we  affirm  it.  Order 
affirmed. 
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1.  Instruction—  When  the  Question  in  Litigation  is  Close.— When 
the  question  at  isaue  is  a  close  one  it  is  important  that  the  instructions 
state  the  law  accurately. 

2.  Same  —  As  to  What  Constitutes  Negligence, — An  instruction 
which  tells  the  jury,  as  a  matter  of  law,  that  certain  facts  constitute 
negligence,  is  erroneous. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Pike  County;  the  Hon.  Thomas  N.  Mehan,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant*  Heard  in 
this  court  at  the  May  termy  1898.  Reversed  and  remanded.  Opinion 
filed  October  5, 1898. 

Matthews  &  Grigsby,  attorneys  for  appellant. 

A.  G.  Crawford  and  Hess  &  Coley,  attorneys  for  appel- 
lee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court* 
This  was  an  action  on  the  case  by  the  appellee  to  recover 
for  the  death  of  her  intestate/ alleged  to  have  been  caused 
by  the  negligence  of  the  appellant.  The  negligence  charged 
in  the  declaration  was  as^follows :  The  first  count  of  the 
declaration  alleged  that  the  appellant,  while  operating  its 
train,  killed  and  deposited  a  cow  upon  the  approach  to  a 
public  street  railroad  crossing,  knowing  the  placing  of  the 
cow  there  would  render  the  highway  dangerous  to  travel, 
negligently  left  the  same  there,  and  that  the  team  of  horses 
of  appellee's  intestate  became  frightened  at  the  dead  cow 
and  ran  away,  killing  him,  with  averments  of  due  care  and 
caution  on  his  part. 

The  second  count  averred  it  was  the  duty  of  the  appellant 
to  construct  and  maintain  suitable  and  proper  approaches 
where  its  railroad  crosses  the  public  street,  and  also  to  keep 
the  street  free  from  all  obstructions  upon  the  approaches 
of  the  crossing;  and  then  averred  the  killing  and  depositing 
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of  a  cow  on  the  street  in  question  at  or  near  such  crossing  by 
the  appellant  and  leaving  it  there  for  five  hours,  with  knowl- 
edge that  it  was  an  obstruction  to  public  travel;  and  that 
by  reason  of  the  carelessness  and  negligence  of  the  appel- 
lant in  constructing  said  approaches,  the  team  of  horses  of 
the  deceased  were  frightened  at  the  dead  cow  and  ran  away 
and  killed  the  deceased  without  his  fault  and  while  he  was 
using  due  care  for  his  safety.  The  third  count  contained 
the  additional  averment  that  the  appellant  wrongfully 
placed  upon  the  highway  a  dead  cow  and  kept  the  same 
there  during  a  portion  of  the  night  and  day  time,  without 
placing  any  signal  or  notice  at  or  near  it,  and  in  conse- 
quence thereof  the  team  of  horses  of  the  deceased,  passing 
along  said  street,  became  frightened  at  the  dead  cow,  ran 
away  and  killed  him,  averring  he  was  using  care  for  his 
safety.  The  appellant  interposed  a  plea  of  not  guilty,  upon 
which  issue  was  joined  and  a  trial  by  jury  had,  resulting  in 
a  verdict  for  the  appellee  for  $3,000,  upon  which  the  court 
gave  judgment.  The  appellant  brings  thfe  case  to  this  court 
by  appeal  and  urges  us  to  reverse  the  judgment  on  the 
grounds  (1)  that  the  court  gave  improper  instructions  at 
the  request  of  the  appellee;  >  (2)  that  the  court  refused 
proper  instructions  requested  by  the  appellant;  (3)  that  the 
court  wrongfully  modified  proper  instructions  requested 
by  the  appellant  and,  as  modified,  made  them  improper 
instructions  and  then  gave  them  to  the  jury;  and  (4)  that 
the  verdict  and  judgment  are  contrary  to  the  evidence. 

The  evidence  showed  that  in  the  latter  part  of  the  night 
of  January  7,  1891,  or  early  on  the  morning  of  January  8, 
1891,  a  dead  cow  was  found  upon  the  south  approach  to  the 
crossing  of  a  public  street  in  the  incorporated  village  of  Nebo, 
in  Pike  county,  Illinois,  where  the  track  of  the  appellant's 
railroad  passes  over  said  street,  and  it  tended  to  show  that 
the  cow  was  kilted  there  some  time  that  night  by  a  train 
passing  on  the  railroad.  The  cow  was  lying  on  the  west 
side  of  the  approach  to  the  crossing,  some  seven  or  eight 
feet  from  the  railroad  track,  with  her  hind  feet  about  two 
feet  from  the  traveled  part  of  the  street  and  her  front  part 
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t  down  over  the  embankment  there.  Between  eight  and  nine 
o'clock  on  the  morning  of  January  8, 1891,  the  deceased 
was  going  south  along  this  street  driving  a  team  of  horses 
hitched  to  the  running  gears  of  a  wagon,  he  sitting  on  the 
hind  axle  and  coupling  pole.  At  the  railroad  crossing  he 
met  James  Tuttle  driving  a  team  of  mules  hitched  to  a 
wagon;  the  mules  were  frightened  and  Tuttle  was  whipping 
them.  The  wagon  track  was  narrow  at  this  crossing  and 
the  two  teams  were  close  together  in  passing.  When 
deceased's  team  passed  over  the  railroad  track  and  started 
down  the  south  approach  of  the  crossing  they  stopped;  he 
slapped  them  with  the  lines  and  they  ran  away  with  him, 
and  he  was  found  a  few  moments  later,  several  hundred 
feet  distant  from  the  crossing,  lying  in  the  street,  dead.  No 
one  testified  to  seeing  how  he  fell  or  was  killed.  At  the 
close  of  the  evidence  offered  by  the  appellee,  the  appellant 
submitted  to  the  court  a  written  instruction  as  follows: 
"  The  court  instructs  the  jury,  that  under  the  law  and  the 
evidence  in  this  case,  you  should  find  the  defendant  not 
guilty,"  and  requested  the  same  be  given,  but  the  request 
was  denjed  and  the  instruction  refused.  The  appellant 
offered  no  evidence.  Counsel  for  the  appellant  urge  with 
much  force  upon  us,  that  in  view  of  all  the  evidence  this 
instruction  should  have  been  given,  and  it  was  such  error  to 
refuse  it  as  ought  to  reverse  the  judgment,  because  there 
were  no  facts  proven  that  tended  to  show  that  the  appel- 
lant's servants  had  been  guilty  of  any  negligence  in  killing 
this  cow,  or  had  any  actual  notice  that  the  cow  was  killed 
and  deposited  there  by  any  passing  train,  or  that  the  dead 
cow  had  been  left  there  for  a  length  of  time  long  enough 
to  imply  notice  and  make  out  a  case  of  negligence  in  not 
removing  her  before  the  deceased  was  killed. 

We  must  confess,  that  under  all  the  evidence  as  it  appears 
in  this  record,  it  becomes  a  close  question  as  to  whether  the 
instruction  ought  or  ought  not  to  have  been  given ;  but  we 
have  concluded,  after  a  full  consideration  of  the  facts  that 
were  shown,  that  this  case  ought  to  be  submitted  to  another 
jury,  when,  perhaps,  some  things  that  are  now  partially 
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obscured  may  be  made  plainer,  and  thus  relieve  the  case  of 
some  of  the  difficulties  presented  now,  and  will  make  it 
clearer  whether  or  not  the  appellant  is  liable  to  the  appellee 
as  charged  in  any  count  of  her  declaration. 

It  is  very  clear  to  us,  that  in  view  of  the  evidence,  it  was 
important  that  the  jury  should  have  been  correctly 
instructed,  and  we  find  much  in  the  instructions  given  and 
refused  that  was  prejudicial  to  the  appellant,  and  hence 
such  error  as  compels  us  to  reverse  the  judgment  in  this 
case. 

The  first  instruction  given  at  the  request  of  the  appellee 
was  very  lengthy,  and  so  constructed  as  to  render  it  obscure 
to  the  untrained  mind  of  a  juror,  and  well  calculated  to 
mislead  the  jury  and  operate  to  the  prejudice  of  the  appel- 
lant, since  it  was  well  calculated  to  influence  the  jury  to 
believe  that  killing  the  cow  by  the  appellant  upon  the 
public  street  crossing  and  permitting  her  to  remain  there 
for  several  hours  was  negligence  per  se.  This  instruction 
was  improper  and  contains  such  prejudicial  error  as  ought 
to  reverse  the  judgment,  as  it  violates  the  rule  that  an 
instruction  which  tells  the  jury,  as  a  matter  of  law,  that 
certain  facts  constitute  negligence,  is  erroneous.  Myers  v. 
I.  &  St.  L.  Ry.  Co.,  113;  111.  389.  It  was  also  obscure  and 
well  calculated  to  mislefWthe  jury,  as  it  left  them  to  wander 
in  a  field  of  too  much  conjecture  and  indefiniteness,  besides 
being  poorly  constructed,  entirly  too  long  and  lacking  in 
clearness.  The  second  instruction  given  at  the  request  of 
the  appellee  also  contained  most  of  the  objections  pointed 
oat  in  the  first  and  should  have  Been  refused  on  that 
account;  and  it  was  further  faulty  because  it  failed  to  inform 
the  jury  what  circumstances  must  be  showh  in  order  to 
make  it  the  duty  of  the  appellant  to  remove  the  dead  cow, 
and  what  must  be  shown  to  put  the  appellant  in  default  in 
the  performance  of  such  duty.  Under  this  instruction  the 
jury  might  well  have  been  led  to  believe  that  the  appel- 
lant was  guilty  of  actionable  negligence  if  it  caused  the  cow 
to  be  deposited  upon  the  street,  whether  with  or  without 
fault,  and  left  it  there  until  deceased  was  injured,  which  is 
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not  the  law.  As  both  of  these  instructions  were  to  the 
effect  that  in  case  the  jury  believed  from  the  evidence  the 
facts  set  out  therein,  they  should  find  for  the  appellee,  it 
was  necessary  that  they  should  each  contain  all  the  facts 
which  the  jury  must  find  from  the  evidence  that  would 
justify  such  a  verdict  under  the  pleadings  and  the  evidence. 
Pardridge  v.  Cutler,  168  111.  512.  And  since  they  did  not 
set  out  all  such  facts  they  were  both  erroneous,  and  should 
not  have  been  given. 

The  sixth  instruction  given  at  the  instance  of  the  appellee 
was  as  follows :  "  You  are  instructed  bv  the  court  that  it 
is  not  necessary  that  the  agents  or  employes  of  the  defend- 
ant should  be  notified  if  the  said  cow  was  killed  by  defendant 
and  its  agents  and  placed  or  deposited  on  the  right  of  way 
of  defendant  and  the  public  highway;  it  is  sufficient  if  the 
defendant  or  its  agents,  exercising  ordinary  and  reasonable 
care,  should  have  known  or  would  have  known  that  said  cow 
was  so  killed  by  the  defendant  or  its  agents,  and  deposited  as 
alleged,  and  permitted  to  remain  as  alleged."  This  instruc- 
tion was  calculated  to  influence  the  jury  to  believe  that  there 
was  no  necessity  of  actual  notice  to  charge  the  appellant 
with  a  duty  to  the  deceased,  and  at  the  same  time  it  failed 
to  state  to  the  jury  the  element  of  time  so  essential  to 
justify  an  implication  of  notice,  and  for  that  reason  con- 
tained prejudicial  error  and  should  not  have  been  given. 

The  appellant  requested  the  court  to  give  the  following 
instruction :  "  6J.  You  are  further  instructed  that  in  this 
case  the  burden  is  on  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  death  of  the  said  Scranton 
was  caused  by  the  wrongful  act,  neglect  or  default  of  the 
defendant,  and  that  the  said  Scranton  was  at  the  time  exer- 
cising ordinary  care  for  his  own  safety.  And  if  you  find 
from  the  evidence  that,  before  reaching  the  body  of  the  cow 
mentioned  bv  the  witness,  the  said  Scranton  was  warned  of 
his  danger  by  the  witness  Turnbaugh,  and  that  he,  Scran- 
ton, could  by  the  exercise  of  ordinary  care,  after  receiving 
such  warning,  if  he  did  receive  such  warning,  have  avoided 
the  danger,  but  neglected  to  do  so,  and  that  such  neglect  on 
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his  part,  if  it  is  shown,  contributed  to  the  accident  which 
caused  his  death,  then  and  in  that  case  the  plaintiff  is  not 
entitled  to  recover  and  yon  should  find  for  the  defendant." 
The  court  refused  to  give  the  instruction  as  requested,  but 
changed  the  same  by  striking  out  the  words  "contributed 
to  "  and  inserted  in  lieu  thereof  the  word  "  caused." 

The  instruction  as  requested  was  very  questionable  as  to 
its  correctness  and  aptness  under  the  evidence,  and  for  that 
reason  it  was  not  error  to  refuse  it  as  requested,  but  when 
changed  by  the  court  and  then  given  to  the  jury  as  it  was, 
the  court  committed  error  prejudicial  to  the  appellant,  since 
by  it,  as  changed  and  given,  the  jury  were  told  that  if  the 
deceased  was  gtiilty  of  the  acts  stated  in  the  instruction, 
which  acts  amounted  to  want  of  ordinary  care  on  his  part, 
yet  to  defeat  a  recovery  they  must  further  believe  from  the 
evidence  that  this  want  of  ordinary  care  caused  his  injury. 
The  law  only  required  the  jury  to  find,  from  the  evidence, 
that  the  deceased  was  not  in  the  exercise  of  ordinary  care 
for  his  own  safety  when  he  was  injured,  to  defeat  a  recovery. 
Stearns  v.  Reidy,  18  III.  App.  587. 

The  appellant  requested  the  court  to  give  the  following 
instruction:  "  10.  In  determining  whether  the  defendant 
failed  to  remove  the  body  of  the  cow  from  the  vicinity  of 
its  tracks  in  a  reasonable  time,  you  have  a  right  to  take 
into  consideration  the  time  of  day  the  body  of  the  cow  was 
placed  there,  the  time  when  the  accident  to  said  Scranton 
occurred,  if  such  times  are  shown  by  the  evidence,  and 
whether  or  not  the  defendant  had  notice  of  the  fact  that 
the  body  of  the  cow  was  deposited  at  the  place  mentioned, 
and  all  the  other  facts  and  circumstances  shown  by  the  evi- 
dence in  the  case,"  which  the  court  refused.  As  the  instruc- 
tion under  the  evidence  was  proper,  it  ought  to  have  been 
given. 

For  the  errors  indicated,  we  reverse  the  judgment  of  the 
Circuit  Court  of  Pike  County  in  this  case,  and  remand  it  to 
that  court  for  a  new  trial.    Reversed  and  remanded. 
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Wabash  Railroad  Company  v,  Alexander  Kingsley. 

1.  Railroad  Companies — Duty  Toward  Passenger*  and  Trespassers. 
— A  different  rule  obtains  when  the  relation  of  passenger  and  carrier 
exists  where  a  person  is  ejected  from  a  train,  than  where  the  person  is 
a  trespasser  or  has  no  right  to  be  on  the  train.  The  carrier's  duty  to 
the  passenger  involves  the  use  of  the  utmost  care  and  diligence  which 
can  be  bestowed  by  human  skill  and  foresight,  while  in  the  case  of  a 
trespasser  he  must  not  be  guilty  of  wanton  and  willful  misconduct  to 
the  person  ejected. 

2.  Same— Recovery  by  Trespassers. — A  trespasser  upon  railroad  prop- 
erty can  not  recover  for  injuries  inflicted  upon  him  unless  such  injuries 
are  inflicted  in  a  wanton  and  willful  manner. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court 
of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1808.  Affirmed.  Opinion  filed  October  5, 
189*. 

Geo.  B.  Burnett;  attorney  for  appellant;  Lillard  & 
Williams,  of  oounseL 

John  Stapleton,  attorney  for  appellee. 

Mb.  Presiding  Justiob  Glenn  delivered  the  opinion  of 
the  court. 

This  is  an  action  on  the  case  to  recover  damages  in  con- 
sequence of  injuries  inflicted  on  appellee  by  the  agents  and 
employes  of  appellant.  The  declaration  contains  two 
counts.  In  the  first  it  is  alleged  that  appellee  was  upon  a 
car  of  appellant's  train,  which  was  in  rapid  motion,  and  that 
the  conductor  of  the  train  ordered  appellee  to  alight  there- 
from; that  the  conductor,  in  a  willful  and  wanton  manner, 
used  threatening  language  toward  appellee,  and  made  an 
attack  upon  him,  and  with  force  and  violence  attempted  to 
throw  him  from  the  car,  and  to  escape  being  thrown  from 
the  car,  appellee  got  off  the  same  rapidly  while  it  was  in 
rapid  motion,  by  reason  of  the  threats  and  intimidations  of 
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the  conductor,  and  to  avoid  being  thrown  off;  that  in  get- 
ting off  appellee  used  ordinary  care,  but  was  thrown  with 
great  force  and  violence  upon  the  ground,  and  received  great, 
serious  and  permanent  injuries,  to  wit,  had  his  foot  bruised, 
8 p rained,  and  certain  bones  thereof  broken,  and  had  his 
body  otherwise  scarred  and  greatly  bruised;  that  he  was 
ruptured  by  the  fall,  and  received  permanent  injuries,  etc. 

The  second  count  is  substantially  like  the  first,  with  the 
additional  averment  that  when  ordered  to  get  off  the  train 
he  offered  to  pay  his  fare  to  the  conductor. 

The  case  was  tried  by  the  court  with  a  jury  that  returned 
a  verdict  for  appellee  for  $700.  Upon  the  overruling  of  a 
motion  for  a  new  trial,  judgment  was  entered  upon  the 
verdict. 

The  appellant  relies  alone  upon  his  first  assignment  of 
errors  for  a  reversal  of  this  case,  which  is :  u  The  court 
erred  in  giving  improper  instructions  at  the  instance  of 
appellee."  In  his  brief  he  limits  his  objections  to  the  first, 
second  and  fourth  instructions  of  appellee,  which  are  as 
follows : 

"  1.  The  court  instructs  you  that  even  if  you  do  believe 
from  the  evidence  that  the  plaintiff  had  no  right  on  that 
train,  and  the  conductor,  in  discharge  of  his  duty  as  man- 
ager of  the  train,  undertook  to  put  bim  off,  the  law  requires 
the  conductor  to  act  in  a  prudent  manner,  to  exercise  due 
care  for  the  safety  of  the  plaintiff,  and  if  he  failed  to  do  so, 
and  in  consequence  the  plaintiff  was  injured,  the  defendant 
is  liable. 

2.  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  defendant  is  guilty  of  the  negligence 
charged  in.the  declaration,  and  that  the  plaintiff,  while  in 
the  exercise  of  ordinary  care  for  his  personal-  safety,  was 
injured  as  alleged  in  the  declaration,  then  you  should  find 
the  defendant  guilty,  and  assess  plaintiffs  damages  at  what- 
ever you  may  believe  from  the  evidence  the  plaintiff  has 
sustained. 

4.  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  defendant  is  guilty  of  the  negligence 
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charged  in  the  declaration,  and  that  the  plaintiff  was  injured 
as  in  the  declaration  alleged,  and  that  the  plaintiff  at  the 
time  of  the  injury  was  in  the  exercise  of  ordinary  care  for 
his  own  personal  safety,  then  you  should  find  for  the 
plaintiff." 

It  is  claimed  by  appellant  that  these  instructions  are 
erroneous  because  they  authorized  the  jufy  to  find  for  the 
appellee  for  the  mere  negligent  act  of  the  conductor,  and 
without  regard  to  appellee's  right  to  be  on  the  train.  In 
this  assertion  counsel  are  mistaken.  In  the  second  and 
fourth  instructions  the  jury  were  told  the  appellee  could 
not  recover  unless  he  was  in  the  exercise  of  due  care  and 
the  defendant  was  guilty  of  the  negligence  oharged  in  the 
declaration.  The  negligence  charged  in  the  declaration  as 
having  produced  the  injuries  on  appellee,  is  alleged  to  have 
been  inflicted  wantonly  and  willfully.  The  presumption  is 
the  jury  had  the  declaration  and  observed  this. 

In  the  fourth  instruction  the  jury  are  told  "  if  they 
believe  from  the  evidence  that  the  injury  was  committed 
as  charged  in  the  declaration,  by  the  defendant  or  its  serv- 
ants, while  acting  within  the  scope  of  their  employment,  in 
a  wanton  and  willful  manner,"  etc.,  directly  calling  their 
attention  to  the  fact  that  before  the  appellee  could  recover 
for  the  negligence  charged  in  the  declaration,  it  must  appear 
that  the  injuries  received  by  appellee  must  have  been  willful 
and  wanton.  If  the  first  instruction  is  properly  the  subject 
of  criticism,  it  is  cured  by  the  second,  third  and  fourth 
instructions  given  on  behalf  of  appellee. 

We  fully  recognize  the  doctrine  that  a  different  rule 
obtains  when  the  relation  of  passenger  and  carrier  exists 
where  a  person  is  ejected  from  $  ttfcin,  than  wher&the  person 
is  a  trespasser  or  has  no  right  to  be  on  the  train.  His  duty 
to  the  former  involves  the  use  of  the  utmost  care  and  dili- 
gence which  can  be  bestowed  by  human  skill  and  foresight, 
while  in  the  latter  he  must  not  be  guilty  of  wanton  and 
willful  misconduct  to  the  person  ejected. 

The  pleadings  in  this  case,  the  conduct  of  the  trial,  and 
the  instructions  given  for  appellant  and  appellee,  show  the 
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case  was  tried  upon  the  theory  that  appellee  was  a  tres- 
passer and  could  not  recover  unless  the  injuries  sustained 
by  him  were  inflicted  by  appellant  in  a  wanton  and  willful 
manner.  The  case  of  C,  B.  &  Q.  R  R.  Co.  v.  Mehlsack, 
131 I1L  61,  is  different  from  this. 

In  that  case  the  plaintiff  proceeded  upon  the  theory  that 
the  legal  relation  of  passenger  and  carrier  existed.  In  this 
case,  as  we  have  above  suggested,  there  is  no  such  claim. 

Believing  when  the  entire  series  of  instructions  given  for 
appellee  and  appellant  are  read  together,  there  was  no 
harmful  error  committed,  the  judgment  of  the  Circuit  Court 
will  be  affirmed. 


Charles  Jacobus  v.  J.  M.  Hazlett  et  al. 

1.  Wagers — Defined.— A  wager  or  bet  is  a  contract  by  which  two  or 
more  parties  agree  that  a  certain  sum  of  money  or  other  thing  shall  be 
paid  or  delivered  to  one  of  them  on  the  happening  or  not  happening  of 
an  uncertain  event. 

2.  Gambling  Contracts—  What  Are,  etc.— All  contracts  between 
two  or  more  persons  whereby  they  agree  to  risk  their  money  or  property 
upon  a  contingency  or  chance,  which,  in  the  nature  of  things,  may  or 
.may  not  happen,  and  whereby  the  one  party  will  be  a  gainer  and  the 
other  a  loser,  are  gambling  contracts. 

Assumpsit,  for  a  failure  to  deliver  grain,  etc.  Trial  in  the  Circuit 
Court  of  Fulton  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Verdict  and  judgment  for  defendant.  Appeal  by  plaintiff.  Heard  in 
this  court  at  the  May  term,  1808.  Affirmed.  Opinion  filed  October  09 
1888. 

* 

Chipeefield,  Grant  &  Chiperfield,  attorneys  for  appel- 
lant. ) 

O.  J.  Boyer  and  D.  Abbott,  attorneys  for  appellees. 

Mr.  Justice  Burroughs  deli  vered  the  opinion  of  the  court. 

The  appellant  brought  suit  against  the  appellees  to  recover 

damages  for  their  failure  to  deliver  to  him  274  bushels  of 
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wheat  which  he  claims  to  have  bought  of  them;  they  resisted 
it  because  they  claimed  never  to  have  sold  him  the  wheat, 
or  if  they  did,  the  contract  to  sell  same  was  a  gambling" 
contract  and  for  ,that  reason  void  and  of  no  effect.  There 
was  a  trial  by  a  jury  in  the  Circuit  Court  of  Fulton  County, 
and  a  verdict  returned  against  the  appellant  by  the  direct 
instruction  of  the  court.  The  appellant  brings  the  case  to 
this  court  by  appeal  and  insists  that  the  verdict  was  con- 
trary to  the  law  and  evidence;  and  that  it  was  produced  by 
the  erroneous  instruction  given  by  the  court  to  so  find. 

An  examination  of  the  evidence  in  the  record  here  shows 
that  the  appellees  owned  twenty  acres  of  growing  wheat 
which  the  appellant  insisted  would  yield  more  than  thirty 
bushels  per  acre,  while  the  appellees  insisted  its  yield  would 
be  much  less;  after  considerable  talk  between  them  concern- 
ing the  yield  of  this  field  of  wheat,  the  appellant  offered 
to  wager  a  sum  of  money  with  the  appellees  that  when, 
cut  and  threshed,  his  judgment  of  the  quantity  of  wheat 
it  would  yield  would  be  found  to  be  correct,  and  not  that  of 
the  appellees.  Finally,  on  the  day  the  threshing  of  this 
wheat  was  commenced,  after  these  parties  had  again  talked 
over  the  question  of  the  yield  of  the  wheat,  and  still  differed 
concerning  it,  and  after  the  appellant  had  failed  to  procure 
the  appellees  to  bet  a  sum  of  money  as  to  which  was  near- 
est right  in  their  judgment  as  to  the  quantity  of  wheat,  the 
appellant  proposed  to  the  appellees. that  he  would  pay  for 
the  threshing  for  all  there  was  over  600  bushels,  and  this 
proposition  was  accepted  by  the  appellees,  and  the  appellant 
did  pay  for  threshing  the  wheat,  which,  when  threshed  and 
measured,  turned  <^ut  to  be  874  bushels.  The  appellant 
claimed  he  was  entitled  to  the  274  bushels  of  wheat,  being, 
the  excess  over  600  bushels,  but  the  appellees  refused  to  let 
him  have  it. 

The  appellant  insists  that  he  is  entitled  to  recover  of  the 
appellees  the  price  of  the  274  bushels  of  wheat,  as  he  bought 
it  for  the  price  of  the  cost  of  threshing  the  whole  874  bush- 
els, which  price  he  paid. 

Our  conclusion  from  the  evidence  is,  that  the  actual  con- 
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tract  made  between  the  parties  was  a  gambling  contract, 
within  the  meaning  of  Sec.  253,  Vol.  1,  p.  1208,  2d  edition 
8tarr  &  Curtis*  Illinois  Statutes,  which  is  as  follows :  "  All 
promises,  notes,  bills,  bonds,  covenants,  contracts,  agree- 
ments, judgments,  mortgages  or  other  securities  or  con- 
veyances made,  given,  granted,  drawn  or  entered  into  or 
executed  by  any  person  whatsoever,  where  the  whole  or 
any  part  of  the  consideration  thereof  shall  be  for  any 
money,  property  or  other  valuable  thing  won  by  any  gam- 
ing or  playing  at  cards,  dice  or  any  other  game  or  games, 
or  by  betting  on  the  side  or  bands  of  any  person  gaming, 
or  by  wager  or  bet  upon  any  race,  fight,  pastime,  sport,  lot, 
chance,  casualty,  election,  or  unknown  or  contingent  event 
whatever,  or  for  the  reimbursing  or  paying  any  money  or 
property  knowingly  let  or  advanced  at  the  time  and  place 
of  such  play  or  bet  to  any  person  or  persons  so  gaming  or 
betting,  or  that  shall,  during  such  play  or  betting,  play  or 
bet,  shall  be  void  and  of  no  effect;"  and  as  such  it  was 
void  and  of  no  effect;  because  when  the  contract  was 
made,  the  number  of  bushels  of  wheat  the  field  would  yield 
was  to  the  parties  an  unknown  and  uncertain  event,  upon 
which,  when  ascertained,  the  one  would  lose  and  the  other 
gain;  since  if  the  yield  of  the  wheat,  when  threshed  and 
measured,  was  enough  more  than  600  bushels  to  more  than 
pay  for  the  threshing  of  all  of  it,  then  the  appellant  would 
be  the  winner;  if  less,  then  the  appellees  would  be  the  win- 
ners. '  This  .clearly  brings  the  contract  within  the  definition 
of  a  wager  or  bet,  which  is  defined  to  be  "  a  contract  by 
which  two  or  more  parties  agree  that  a  certain  sum  of 
money  or  other  thing  shall  be  paid  or  delivered  to  one  of 
them  on  the  happening  or  not  happening  of  an  uncertain 
event."  Bouvier's  Law  Dictionary,  14th  Ed.,  647  and  648. 
It  makes  no  difference,  as  to  the  right  to  recover  in  this 
case,  that  the  parties  clothed  their  bet  or  wager  in  the  garb 
of  an  apparent  contract  of  sale  of  the  274  bushels  of  wheat, 
since  it  does  appear  that  the  effect  of  the  real  transaction 
was  that  the  appellant  was  to  win  if  the  field  yielded  more 
than  enough  wheat,  above  600  bushels,  to  pay  for  thresh- 
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ingall  of  it,  and  the  appellees  were  to  lose  incase  the 
yield  was  less. 

In  Cothran  v.  Ellis  et  al.,  125  111.  500,  it  is  held  that 
because  of  the  section  of  our  statute  above  quoted  there 
c*in  be  no  such  thing  as  a  valid  wagering  contract  in  this 
State. 

We  therefore  hold  that  the  court  below  did  not  err  in 
instructing  the  jury  to  find  a  verdict  for  the  appellees,  and 
the  verdict  rendered  was  not  against  the  law  and  the  evi- 
dence; hence  we  affirm  the  judgment  of  the  Circuit  Court 
pf  Fulton  County  in  this  case.    Judgment  affirmed. 

Justice  Glenn,  having  tried  this  case  in  the  court  below, 
took  no  part  in  this  decision. 


Lizzie  Faris  t.  Alrena  Briscoe  et  al. 

1.  Mortgage— Position  of  an  Assignee.— The  assignee  of  a  mortgage 
or  deed  of  trust  does  not  occupy  the  position  of  an  assignee  of  commer- 
cial paper,  but  takes  and  holds  such  mortgage  subject  to  all  the  equities 
that  could  have  been  urged  against  it  in  the  bands  of  the  original  holders. 
,  2.  Fraud— Constructive — Attorney  and  Client. — Where  the  relation 
of  attorney  and  client  exists  between  the  parties  to  a  note  and  mortgage, 
and  fraud  is  charged,  the  burden  of  proof  is  upon  the  attorney  to  show 
fairness,  adequacy  and  equity,  and  upon  failure  to  make  this  proof,  a 
court  of  equity  will  treat  the  case  as  one  of  constructive  fraud. 

3.  Attorneys — Duty  to  Clients. — An  attorney  who  bargains  in  a 
matter  of  advantage  to  himself  with  a  client  is  bound  to  show  the  trans- 
action is  fair  and  equitable;  that  he  fully  and  faithfully  discharged  his 
duty  to  his  client,  without  misrepresentation  or  concealment  of  the  facte 
material  to  the  client;  that  the  client  was  fully  informed  of  bis  rights 
and  interest  in  the  subject-matter  of  the  transaction. 

Bill  to  Foreclose  a  Mortgage.— Trial  in  the  Circuit  Court  of 
Clark  County;  the  Hon.  Henry  Van  Sellar,  Judge,  presiding.  Bill  dis- 
missed for  want  of  equity.  Appeal  by  complainants.  Heard  in  this 
court  at  the  May  term,  1898.    Affirmed.    Opinion  filed  October  5, 1898. 

Graham  &  Tibbs,  attorneys  for  appellant. 

Golden,  Scholfield  &  Booth,  attorneys  for  appellees. 
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the  court. 

This  is  a  bill  to  foreclose  a  mortgage  bearing  date  Sep- 
tember 8, 1891,  made  by  Alrena  Briscoe  to  secure  the  pay- 
ment of  two  promissory  notes  of  even  date  therewith,  made 
by  her,  and  payable,  one  to  James  F.  Hughes  and  the  other 
to  John  M.  Hays,  for  the  sum  of  $600  each,  and  due  one 
year  after  date. 

These  notes  were  indorsed  to  the  appellant  herein  with- 
out recourse,  and  she  files  the  bill. 

The  allegations  in  the  bill  are  those  that  are  usually  con- 
tained in  an  ordinary  bill  of  foreclosure.  The  defenses  set 
up  in  the  answers,  that  are  insisted  upon,  are  that  the  notes 
were  obtained  without  consideration,  and  by  the  abuse  of 
the  confidential  eolation  of  attorney  and  client. 

The  case  was  heard  by  the  chancellor  in  the  court  below 
upon  the  master's  report  of  the  evidence,  and  upon  the 
hearing  he  dismissed  the  bill  for  want  of  equity,  and  an 
appeal  was  prosecuted  to  this  court. 

The  appellant,  although  she  may  have  purchased  the  notes 
and  mortgage  in  good  faith,  and  before  maturity,  stands  in 
this  proceeding  in  no  better  relation  than  if  this  suit  was 
brought  by  the  original  holders. 

The  assignee  of  a  mortgage  or  deed  of  trust  does  not 
occupy  the  position  of  an  assignee  of  commercial  paper,  but 
takes  and  holds  it  subject  to  all  the  equities  that  could  have 
been  urged  against  it  in  the  hands  of  the  original  holders. 
Shippen  vi  Whittier,  117  111.  282;  Towner  v.  McClelland, 
110  111.  542;  Mclntire  v.  Yates,  104  111.  491;  IT.  8.  Mort- 
gage Co.  v.  Cross,  93  111.  483. 

That  the  relation  of  attorney  and  client  existed  between 
the  appellee  and  Hays  at  the  time  the  notes  and  mortgage 
were  made,  is  not  controverted.  The  appellee  being  a  client 
at  that  time,  is  not  required  to  establish  fraud  or  imposi- 
tion in  order  to  defeat  them.  This  relation  having  been 
shown  when  the  notes  and  mortgage  were  executed  and 
delivered,  the  burden  of  proof  rests  upon  the  attorney  to 
show  fairness,  adequacy  and  equity,  and  upon  failure  to 
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make  this  proof,  a  court  of  equity  will  treat  tfae  case  as  one 
of  constructive  fraud.  Jennings  v.  McCorinel,  17  111.  148; 
Morrison  v.  Smith,  180  111.  304;  Payson  v.  Ross,  160  111.  349. 
In  Morrison  v.  Smith,  0upra>  the  court  quotes  approvingly 
from  "  Weeks  on  Attorneys  and  Counsellors/'  p.  316,  as 
follows : 

"  The  attorney  who  bargains  in  a  matter  of  advantage  to 
himself  with  his  client  is  bound  to  show  the  transaction  is 
fair  and  equitable;  that  he  fully  and  faithfully  discharged 
his  duty  to  his  client,  without  misrepresentation  or  conceal- 
ment of  the  facts  material  to  the  client;  that  the  client  was 
fully  informed  of  his  rights  and  interests  in  the  subject- 
matter  of  the  transaction,  and  the  nature  and  effect  of  the 
contract  sale  or  gift,  and  was  so  placed  as  to  be  able  to  deal 
with  his  attorney  at  arm's  length." 

There  is  testimony  in  the  record  showing  that  at  the 
time  these  notes  and  mortgage  were  executed,  the  appellee 
was  not  living  with  her  husband;  that  her  husband  had 
filed  a  bill  for  divorce  against  her,  charging  her  with  mis- 
conduct of  the  gravest  character,  and  that  she  was  in  great 
distress  of  mind  over  her  domestic  affairs;  that  she  was 
illiterate  and  enfeebled  by  the  use  of  narcotics  and  disease, 
so  that  she  was  not  able  to  fully  understand  the  nature, 
scope  and  effect  of  the  business  she  was  transacting.        ' 

It  is  insisted  by  appellant  that  the  transaction  between 
Hays  and  appellee  is  fair,  supported  by  an  adequate  con- 
sideration, and  is  equitable.  HaysT  in  testifying  in  support 
of  this  contention  as  to  consideration,  says  appellee  employed 
the  firm  of  Hughes  &  Hays,  in  August,  1891,  to  procure 
an  injunction  to  prevent  her  husband  from  selling  her  stock 
and  property,  on  her  farm  in  Olark  county;  that  she  was 
not  living  with  her  husband  at  that  time;  that  she  employed 
them  to  go  to  the  farm  with  her  husband's  attorney  and 
secure  a  division  of  the  hay  and  other  things;  to  defend  her 
in  a  suit  for  a  divorce  or  to  bring  one  (he  had  forgotten 
which);  to  bring  proceedings  by  which  a  will  made  by  her 
father,  and  under  which  there  was  a  dispute  as  to  the  title 
of  this  land,  to  have  the  will  construed  and  the  dispute 
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decided;  to  get  back  a  team  of  horses,  wagon  and  other, 
stuff,  a  fellow  by  the  name  of  Bousman  had  run  off  with;  for 
these  various  services  they  were  to  receive  $1,200.  He  says 
he  prepared  a  bill  for  an  injunction,  and  procured  an  order 
for  a  preliminary  writ  at  Danville,  of  Judge  Bookwalter; 
that  in  securing  a  division  of  the  property  he  made  two 
trips  to  the  farm;  that  the  partner,  Hughes,  looked  up  th$ 
law  relating  to  the  will,  and  made  two  trips  to  Marshall, 
thirty  miles  across  the  country.  "  It  appears  from  the  record 
in  this  case,  Hughes  &  Hays  filed  an  answer  for  appellee 
in  the  case  of  Tilman  Briscoe  v.  Alrena  Briscoe,  in  the  Cir- 
cuit Court  of  Clark  County,  and  also  a  cross-bill  in  the  same 
case  for  appellee.  The  above  are  substantially  all  the  serv- 
ices rendered  by  Hughes  &  Hays  for  appellee.  To  any 
one  who  has  a  knowledge  of  what  is  usually  charged  for 
like  services,  it  is  apparent  that  a  fee  of  $1,200  is  unfair 
and  inequitable,  and  does  not  constitute  an  adequate  con- 
sideration for  the  notes  and  mortgage  given  therefor.  Ap- 
pellee claims  she  paid  them  $40  or  $50.  Hays  admits  she 
paid  them  about  $25.  It  appears  from  the  evidence  that 
Hughes  sold  the  $600  note  he  received  for  $100,  and  Hays 
offered  both  the  notes  for  $300  or  $400;  this  tends  to  show 
they  regarded  the  transaction  as  questionable.  Hays  says 
in  his  testimony  that  in  his  judgment  the  $1,200  notes  and 
mortgage  was  a  reasonable  fee,  taking  into  consideration 
what  they  were  to  do,  and  the  distance  they  lived  from 
where  the  work  was  to  be  done.  He  does  not  intimate  that 
this  is  what  was  usually  charged  in  that  vicinity  for  like 
services.  The  burden  rested  upon  the  appellant  to  show 
fairness,  adequacy  and-  equity  by  competent  evidence.  This 
evidence  of  Hays  is  not  sufficient.  His  is  the  only  evidence 
on  this  point,  and  appellant  having  failed  to  show  the  value 
of  the  services  of  Hughes  &  Hays — for  which  the  notes 
and  mortgages  given  were  the  usual  and  customary 
charges  for  like  services— -by  a  preponderance  of  the  evi- 
dence, she  is  not  entitled  to  the  relief  for  which  she  asks. 

Believing  that  the  appellant  has  failed  to  show  fairness, 
adequacy  and  equity  in  this  transaction,  as  requfred  in  such 
cases,  the  decree  of  the  Circuit  Court  is  affirmed. 
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George  Argo  v.  The  People  of  the  State  of  Illinois. 

1.  Practice— Admitting  Evidence  After  the  Close  of  the  Testimony 
Discretionary. — It  fe  discretionary  with  the  trial  judge  to  permit  the 
plaintiff  to  introduce  proper  testimony  after  he  has  concluded  bis  evi- 
dence in  chief,  and  after  the  defendant  has  cloned  his  evidence.  The 
exercise  of  such  discretion  is  never  ground  to  reverse  a  judgment  unless 
some  injury  has  been  occasioned  to  the  party  complaining. 

2.  New  Trials — Newly  Discovered  Evidence. — When  an  affidavit 
read  in  support  of  a  motion  for  a  new  trial  shows  the  alleged  newly  dis- 
covered evidence  tends  only  to  contradict  some  of  the  evidence  offered 
by  the  opposite  party,  and  is  not  of  that  conclusive  character  required  to 
cause  the  court  to  grant  a  new  trial,  the  motion  is  properly  overruled. 

0 

Indictment,  for  carrying  concealed  weapons.  Trial  in  the  Circuit 
Court  of  Piatt  County;  the  Hon.  William  Q.  Cochran,  Judge,  presid- 
ing. Verdict  of  guilty.  Appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1898w    Affirmed.    Opinion  filed  October  5, 189a 

C.  H.  Payson  and  Nelly  B.  Kesslbr,  attorneys  for 

appellant. 

Charles  F.  Mansfield,  state's  attorney,  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellant  was  convicted  in  the  Circuit  Court  of  Piatt 
County,  before  a  jury,  of  carrying  a  concealed  weapon,  and 
adjudged  to  pay  a  fine  of  $25  and  co6ta  The  appellant 
appeals  the  case  to  this  court  and  complains,  first,  that  the 
trial  court  admitted  the  witness  Alexander  to  testify  to 
matters  which  were  only  proper  as  evidence  in  chief  after  the 
appellee  and  the  appellant  had  closed  their  evidence,  when 
only  rebuttal  evidence  was  proper.  We  have  examined  all 
the  evidence  in  this  case  and  fail  to  find  how  the  appel- 
lant was  prejudiced  by  the  order  in  which  the  evidence  of 
Alexander  was  received,  or  that  in  admitting  it  when  offered 
the  trial  judge  unreasonably  exercised  the  discretion  with 
which  the  law  clothes  him  in  permitting  a  plaintiff  to  intro- 
duce proper  testimony  after  he  has  concluded  his  evidence  in 
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chief  and  aftet  the  defendant  has  closed  his  evidence.  The 
exercise  of  such  discretion  is  never  ground  to  reverse  a  judg- 
ment unless  some  injury  has  been  occasioned  to  the  party 
complaining.  C.  F.  R.  &  B.  Co.  v.  Jameson  et  aj.,  48  111. 
281;  City  of  Sandwich  v.  Dolan,  141  111.  430,  and  cases  cited 
therein. 

It  not  unfrequently  happens,  as  in  the  case  here,  that  it 
is  quite  difficult  to  properly  determine  whether  certain 
offered  testimony  is  properly  evidence  in  chief  or  rebuttal; 
hence  the  law  has  wisely  clothed  trial  courts  with  a  liberal 
discretion  in  allowing  or  denying  the  admission  of  further 
evidence  of  either  party  after  the  evidence  in  chief  has 
been  closed,  where,  in  exercising  such  discretion,  no  injury 
is  inflicted  on  either  of  the  parties. 

It  is  further  insisted  that  the  court  ought  to  have  given 
the  appellant  a  new  trial  on  account  of  the  .facts  disclosed 
in  the  affidavit  of  the  appellant  presented  with  his  motion 
therefor.  We  have  examined  the  affidavit  and  find  it  was 
not  sufficient  to  warrant  the  court  in  granting  a  new  trial 
on  account  of  newly  discovered  evidence,  since  it  showed 
that  the  newly  discovered  evidence,  set  out  in  the  affidavit, 
would  only  contradict  some  of  the  evidence  offered  by  the 
appellee,  and  was  not  of  that  conclusive  character  as  it 
must  be  to  cause  the  court  to  grant  a  new  trial  on  that 
account. 

Lastly,  the  appellant  insists  the  evidence  did  not  warrant 
the  jury  in  believing  the  appellant  was  guilty,  as  charged, 
beyond  a  reasonable  doubt,  and  the  judgment  ought  to  be 
reversed  for  that  reason.  The  evidence  was  conflicting  on 
some  of  the  material  points,  it  is  true,  but  it  is  the  province 
of  the  jury  to  determine  the  facts  in  such  cases,  and  since 
there  is  an  abundance  of  evidence  to  support  the  verdict, 
we  are  unable  to  say  that  the  jury  arrived  at  a  wrong  con- 
clusion. 

Finding  no  reversible  error  in  the  proceedings  of  the 
Circuit  Court  in  this  case,  we  affirm  the  judgment  appealed 
from.    Judgment  affirmed. 
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Deatherage  v.  Rohrer. 


James  M.  Deatherage,  Joseph  Fishback  and  Daniel  A. 

Sevier  v.  Albert  Rohrer,  James  D.  Batty,  Frederick 

H.  Curtis,  Theodore  E.  Curtis,  Augustine  A. 

Curtis,  James    M.  Nevins  and  James  E. 

Hutchinson,    Surviving     Partners   of 

Levi   H.   Henry,   Deceased,   Late 

Partners  Under  the  Name  of 

«  The  Bank  of  Waverly.3 


99 


1.  Negotiable  Instruments— Construction  of  the.  Act  of  June  4, 
1895, — The  statute,  June  4, 1895,  relating  to  negotiable  instruments, 
applies  to  cases  where  a  suit  is  brought  against  two  or  more  persons  sev- 
erally liable  on  a  negotiable  instrument,  and  one  or  more  of  them  makes 
default,  and  the  plaintiff  proceeds  to  trial  against  the  others  and  fails; 
he  still  can  have  the  damages  assessed,  and  upon  the  finding  have  judg- 
ment by  default  against  the  defendants  not  putting  in  a  defense. 

2.  Statutes — Construction— Repeals  by  Implication. — Repeals  by 
implication,  either  of  a  statute  or  a  well  recognized  principle  of  the  com- 
mon law,  are  not  favored  if  there  is  inconsistency  between  the  new 
act  and  the  old  statute,  or  between  the  new  act  and  the  common  law. 

8.  Same— Rule  of  Construction--  Application  of  the  Act  of  June  4, 
1895 \  to  Commercial  Paper. — When  a  statute  is  clear  in  meaning  and 
purpose  it  is  not  within  the  power  or  province  of  the  court  to  extend  its 
application  to  a  case  not  within  its  terms,  and  especially  when  such  ex- 
tension would  work  a  repeal  of  a  well-established  principle  of  the  com- 
mon law. 


Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Mor- 
gan County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Finding 
and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court 
at  the  May  term,  1808.  Reversed  and  remanded.  Opinion  filed  October 
6, 1898. 

Morrison  &  Worthington,  attorneys  for  appellants. 
John  A.  Bellatti,  attorney  for  appellees. 

Mb.  Presiding  Justice  Glenn  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  on  a  note  made  by  the  appellants 
and  one  John  A.  Deatherage  and  payable  to  W.  W.  Brown, 


Third  District— Mat  Teem,  1898.        249 

■  « 

Deatherage  v.  Rohrer. 

who  was  one  of  a  number  of  persons  doing  a  banking  busi- 
ness under  the  firm  name  of  "  The  Bank  of  Waverly."  The 
makers  of  the  note  borrowed  the  money  from  the  bank; 
Brown  died  and  the  administratrix  assigned  the  note  to  the 
appellees.  The  note  was  for  $1,000,  and  dated  February  7, 
1887,  due  thirty  days  after  date,  with  interest  at  eight  per 
cent  per  annum  after  due.  There  were  the  following  in- 
dorsements on  the  note :  September  1, 1890,  $286.60,  interest 
charged  to  account  of  Sevier,  Fishback  &  Co.;  also  $305.35, 
paid  August  22, 1895.  The  appellees  declared  on  the  note 
as  a  joint  obligation.  To  the  declaration  appellants  and 
John  A.  Deatherage  filed  two  pleas :  Non-assumpsit  and 
the  ten  years  statute  of  limitations.  To  the  plea  of  the  statute 
of  limitations  the  appellees  replied  appellants  had  made  a 
new  promise  within  ten  years.  Upon  these  pleas  issue  was 
joined.  The  case  was  tried  by  the  court  without  a  jury 
by  consent  of  the  parties. 

The  court  found  the  issues  against  James  M.  Deatherage, 
Joseph  Fishback  and  Daniel  A.  Sevier,  and  rendered  judg- 
ment against  them  for  the  sum  of  $1,286.15,  and  at  the  same 
time  rendered  judgment  in  favor  of  John  A.  Deatherage, 
one  of  the  defendants,  for  his  costs  in  that  behalf  expended. 

The  only  error  assigned  that  appellants  insist  on,  is  that 
the  judgment  should  have  been  an  entirety.  It  should  have 
been  against  all  or  none  of  t'.io  defendants.  The  appellees, 
in  declaring  on  the  note  as  a  joint  obligation  and  bringing 
suit  against  all  the  makers,  treated  it  as  a  joint  undertaking. 
It  appears  from  the  evidence,  at  the  time  the  note  was  given, 
appellants  and  John  A.  Deatherage  were  doing  business 
under  the  firm  name  of  Sevier,  Fishback  &  Co.,  and  that 
the  money  received  on  this  note  was  put  into  and  used  in 
the  partnership  business.  James  M.  Deatherage,  as  the  man- 
ager for  the  makers  of  the  note,  had  charge  of  the  bank 
account,  made  the  deposits  and  drew  the  checks.  When  the 
bank  book  was  balanced  by  the  bank  it  was  delivered  to 
James  M.  Deatherage.  The  payment  of  $286.60  indorsed  on 
the  note  September  1,  1890,  was  made  from  the  funds  of 
the  makers  of  the  note  then  in  the  bank,  by  a  check  drawn 
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in  the  firm  name  of  Sevier,  Fishback  &  Co.  This  check 
was  charged  on  the  account  in  the  bank,  credited  on  the 
note,  and  the  book  with  the  charge  against  the  account 
delivered  to  James  M.  Deatherage.  This  it  would  seem 
should  be  a  payment  binding  on  all  the  makers  of  the  note. 
But,  if  this  was  not  payment  for  all,  it  was  not  payment  for 
appellants  Fishback  and  Sevier,  and  the  bar  of  the  statute 
was  good  as  to  them,  because  confessedly  the  credit  for 
$305.35  was  made  without  the  authority  of  either  of  the 
makers,  dnd  the  findings  should  have  been  in  favor  of  the 
appellants  Sevier  and  Fishback  as  well  as  John  A.  Deaths 
erage,  or  against  all. 

It,  however,  is  insisted  by  appellees  that  if  the  judgment 
is  not  good  at  common  law,  it  is  authorized  and  should 
be  allowed  to  stand  under  the  act  of  the  general  assembly 
approved  June  4,  1895,  Session  Laws  of  1895,  p.  262.  This 
case  does  not  fall  within  the  provisions  of  this  statute. 
Prior  to  the  passage  of  this  act  notes  like  the  one  sued  on 
were  joint  and  several;  the  holder  of  a  note  made  by  three 
persons  might  treat  it  either  joint  or  several;  that  is,  he 
might  sue  any  one  of  the  four  makers  or  he  might  sue  all 
jointly.  He  could  not  treat  the  obligation  as  both  joint 
and  several  at  the  same  time.  He  could  not  sue  6ne  sepa- 
rately and  the  other  three  jointly.  The  second  section  of 
the  act  amends  the  former  statute  by  providing  that  per- 
sons severally  liable  on  a  promissory  note  may  all  or  any 
of  them  be  joined  severally  in  tfce  same  suit,  at  the  option 
of  the  plaintiff,  and  judgment  rendered  in  such  suit  shall 
be  without  prejudice  to  the  rights  of  the  several  defendants 
as  between  themselves,  which  means  the  holder  piay  sue  one 
or  more  of  the  makers,  and  the  judgment  entered  against 
those  sued  shall  be  without  prejudice  .to  the  rights  of  the 
several  defendants  as  between  themselves. 

The  third  section  provides :  "  In  any  suit  mentioned  in 
the  preceding  section  a  separate  judgment  may  be  entered 
by  default  against  any  defendant  or  defendants  severally 
liable  who  have  been  duly  served  with  summons,  and  against 
whom  the  plaintiff  would  have  been  entitled  to  judgment 
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had  the  suit  been  against  such  defendant  or  defendants  only. 
The  suit  shall  thereby  be  severed,  and  shall  proceed  to  trial 
against  the  other  party  or  parties  in  the  same  manner  as  if 
it  had  been  commenced  against  such  other  party  or  parties 
only,  and,  if  the  plaintiff  recover,  judgment  shall  be  entered 
against  such  one  or  more  of  the  defendants  as  are  found 
liable  to  him,  but  in  no  event  shall  the  plaintiff  be  entitled 
to  more  than  one  satisfaction." 

This  statute  applies  to  cases  where  a  suit  is  brought 
against  two  or  more  persons  severally  liable  on  a  promis- 
sory note  or  bill  of  exchange,  and  one  or  more  of  the  defend- 
ants make  default,  and  the  plaintiff  proceeds  to  trial  against 
the  other  party  and  fails;  he  still  could  have  the  damages 
assessed,  and  upon  the  finding  have  judgment  by  default 
against  the  defendant  or  defendants  not  putting  in  a  defense. 
In  this  case  there  has  been  no  default,  hence  no  severance. 
All  the  defendants  filed  pleas  and  put  in  a  defense.  By  the 
terms  of  the  statute  it  refers  to  and  includes  onlv  cases 
where  there  has  been  a  default,  and  the  plaintiff  is  entitled 
to  a  judgment. 

This  case  is  not  within  the  language  or  spirit  of  the  act 
of  1895.  When  a  statute  is  clear  in  meaning  and  purpose, 
it  is  not  within  the  power  or  province  of  the  court  to  extend 
its  application  to  a  case  not  within  its  terms,  and  especially 
when  such  extension  would  work  a  repeal  of  a  well  estab- 
lished principle  of  the  common  law.  Repeals  by  implication, 
either  of  a  statute  or  a  well-recognized  principle  of  the  com- 
mon law,  are  not  favored,  if  there  is  inconsistency  between 
the  new  act  and  the  old  statute,  or  between  the  new  act  and 
the  common  law. 

This  case  does  not  fall  within  the  rule  at  common  law,  or 
within  the  act  of  1895.  The  court  erred  in  entering  judg- 
ment against  the  appellants  and  in  favor  of  John  A. 
Deatherage. 

The  judgment  of  the  Circuit  Court  is  reversed  and  this 
cause  remanded. 
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"  0.  C.  Adams  v.  Thomas  Hughes. 

1.  Error—  What  is  Not  Reversible.— Errors  in  the  admission  of  evi- 
dence which  work  no  injury  to  the  party  complaining,  where  there  is 
sufficient  evidence  otherwise  to  support  the  finding,  are  not  grounds  for 
reversal, 

Aetion  for  Damages,  caused  by  the  obstruction  of  a  water-course. 
Trial  in  the  Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand 
Bookwalter,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff. 
Appeal  by  defendant.  Heard  in  this  court  at  the  May  term,  1898. 
Affirmed.    Opinion  filed  October  5,  1898. 

Lawrence  <fc  Lawrence,  attorneys  for  appellant. 
Kimbrough  &  Meeks,  attorneys  for  appellee. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee,  the  owner  of  a  dominant  estate,  brought  this 
suit  against  appellant,  the  owner  of  a  servient  estate,  for 
damages  caused  by  damming  a  ditch  which  forced  the  oat- 
let  for  surface  water,  thereby  causing  the  water  to  back  up 
and  spread  over  the  lands  of  appellee.  In  its  leading  feat- 
ures, the  case  is  like  Adams  v.  Stadler,  already  decided  by 
us  at  this  term.  The  chief  difference  lies  in  the  character 
of  damage  done. 

For  the  purpose  of  establishing  a  right  to  the  use  of  the 
ditch  under  the  act  of  1889,  relating  to  drains  constructed 
by  mutual  consent  and  license,  appellee,  over  the  objection 
of  the  appellant,  was  permitted  to  testify  to  hU  agreement 
made  with  appellant's  father  and  grantor,  now  dead. 
Clearly,  appellee  was  not  a  competent  witness  to  testify  to 
such  an  agreement,  and  it  was  error  to  allow  it. 

There  was  sufficient  evidence  otherwise,  however,  to  sup- 
port a  finding  that  Ellis  Adams,  the  deceased  grantor, 
acquiesced  in  the  construction  of  the  ditch.  Indeed,  we 
think  the  evidence  was  sufficient  to  support  a  recovery 
upon  either  one  of  the  two  counts  of  the  declaration. 
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We  see  no  just  ground  to  criticise  the  instructions. 

The  chief  damage  done  appellee,  and  perhaps  the  only 
damage  that  could  be  allowed  under  the  pleadings  and 
proof,  was  in  the  injury  to  his  tile  drains  and  open  ditches. 
While  we  regard  the  amount  fixed  by  the  jury,  $181.50,  as 
quite  liberal,  we  are  not  disposed  to  reverse  the  judgment 
upon  the  ground  of  excessive  damages.  . 

Judgment  affirmed. 


Phenix  Milling  Co.  v.  A.  I.  Anderson,  Assignee,  et  al. 

1.  Voluntary  Assignments— ^What,  the  Assignee  Takes.— It  an 
assignor  has  no  right  to  the  property  assigned  the  assignee  acquires  no 
title  to  it.  He  takes  no  greater  interest  or  better  title  to  the  property 
than  the  assignor  possessed. 

2.  SAMU—RtUe  of  Superior  Diligence  Does  Not  Apply. — The  rule  in 
equity— that  when  a  creditor  has,  through  the  instrumentalities  of  a 
court  of  equity,  discovered  property  which  he  had  been  unable  before 
t  >  discover  and  seize,  upon  execution  at  law,  he  becomes  entitled  to 
preference  over  other  creditors  to  have  his  judgment  paid  first— does 
not  apply  to  the  assignments  for  the  benefit  of  creditors  under  the 
insolvent  act. 

3.  Same— itepfetrin  Does  Not  Lie. — A  claimant  of  property  in  the 
hands  of  an  assignee  can  not  maintain  replevin  for  it;  he  must  pre- 
sent his  claim  by  petition  to  the  County  Court  having  jurisdiction  of 
the  matter. 

Voluntary  Assignment.— Petition  to  recover  the  proceeds  of  prop* 
erty  sold,  etc.  Trial  in  the  County  Court  of  Logan  County;  the 
Hon.  Louis  C.  Schwerdtfeger,  Judge,  presiding.  Petition  dismissed. 
Appeal  by  petitioner.  Heard  in  this  court  at  the  May  term,  1808. 
Reversed  and  remanded,  with  directions.  Opinion  filed  October  5, 
1898. 

Statement. 

The  contention  in   this  case  arises  on  a  petition   and 

amended  petition  filed  in  the  County  Court  of    Logan 

/County,  by  appellant  against   appellee  A.  L.  Anderson, 

assignee  of  Walter  M.  Fristoe,  insolvent,  et  al.,  praying  for 

an  order  upon  appellee  to  deliver  and  pay  to  appellant  the 
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proceeds  of  420  quarter-barrel  and  160  one-eighth- barrel 
sacks  of  flour,  being  125  barrels  in  all.  No  answers  were 
filed  to  appellant's  petitions.  In  March,  1896,  Walter  M. 
Fristoe,  then  insolvent,  was  in  the  grocery  and  provision 
business  in  a  small  way  in  Lincoln,  Illinois;  at  that  time  he 
gave  to  one  Chronister  his  judgment  note  for  $4,200 
entirely  without  consideration,  and  agreed  with  Chronister 
that  he  would  continue  in  business  and  buy  goods  on  credit, 
and  with  the  intent  not  to  pay  for  the  same  until  he  should 
purchase  and  get  into  his  store  a  stock  of  goods  that  should 
be  of  sufficient  value,  so  that  when  taken  and  sold  under 
execution  it  would  produce  enough  to  pay  off  any  execu- 
tion to  be  issued  on  a  judgment  to  be  thereafter  taken  by 
confession  on  said  judgment,  note  by  Chronister,  and  by 

that  means  to  defraud  all  who  should  thereafter  sell  Fristoe 

« 

goods  on  credit. 

Under  this  agreement  Fristoe  continued  in  business  until 
December  26,  1896.  On  December  15, 1896,  Fristoe,  under 
his  fraudulent  arrangement  wity  Chronister,  with  the  pre- 
concerted intention  never  to  pay  for  the  same,  purchased  of 
the  Phenix  Milling  Company  480  quarter-barrel  sacks  and 
160  one-eighth-barrel  sacks  of  flour  on  credit  of  thirty  days, 
to  be  delivered  by  the  Phenix  Milling  Company  to  him  on 
cars  at  Lincoln,  Illinois,  for  the  sum  of  $528.  The  Phenix 
Milling  Company,  without  any  notice  or  knowledge  of 
Fristoe's  insolvency,  or  of  the  conspiracy  between  him  and 
Chronister  or  of  Fristoe's  intention  not  to  pay  for  the  flour, 
and  believing  Fristoe  to  be  an  honest  and  solvent  merchant, 
immediately  shipped  the  flour  to  Fristoe  at  Lincoln,  Illinois, 
in  sacks  plainly  marked  "  Phenix  Milling  Co.,  Best  XXXX 
Minnesota,"  and  the  flour  arrived  iaLincolaon  December  24, 
1896,  arid  all  of  it,  except  eighty  quarter-barrel  sacks,  was 
taken  by  Friscoe  from  the  car  and  placed  in  his  store  on  the 
same  day;  the  eighty  sacks  were  left  by  Fristoe  in  the  car. 
Neither  Fristoe  at  that  time,  nor  his  assignee  subsequent  to 
that  time,  had  any  other  flour  in  his  store  thus  marked  or 
branded. 

By  a  preconcerted  arrangement  between  Fristoe  and 
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Chronister,  Chronister  took  judgment  on  said  judgment 
note  by  confession  in  the  Circuit  Court  of  Christian  County, 
Illinois,  on  December  24, 1896,  and  caused  execution  to  be 
issued  thereon  the  same  day,  directed  to  the  sheriff  of  Logan 
county  to  execute. 

On  December  26,  1896,  Chronister  placed  said  execution 
in  the  hands  of  the  sheriff  of  Logan  county  to  execute;  on 
that  day,  in  the  morning,  the  sheriff  levied  said  execution 
on  the  stock  of  goods  in  Fristoe's  store  and  on  all  of  his 
personal  property,  excepting  the  eighty  quarter-barrel  sacks 
of  flour  bought  of  appellant  by  Fristoe  and  left  in  the  c&r, 
and  took  possession  of  the  property  levied  on  under  the  exe- 
cution. On  the  same  day  after  the  levy  of  the  execution, 
Fristoe  made  a  voluntary  assignment  to  A.  L.  Anderson  by 
a  formal  deed  of  assignment  of  all  of  his  estate  (including 
said  flour),  which  vested  in  the  assignee  all  the  title  Fristoe 
had,  and  Anderson  qualified  as  assignee,  and  on  December 
27,  1896,  obtained  possession  of  all  of  Fristoe's  estate, 
including  all  the  flour  in  dispute.  Anderson,  as  assignee, 
took  the  eighty  sacks  of  flour  left  in  the  car  and  placed 
them  in  the  store  of  Fristoe,  with  the  other  flour  bought  of 
appellant.  The  cost  price  and  value  of  the  eighty  sacks 
was  $92,  and  the  assignee  realized  more  than  that  sum  on 
its  sale.  Before  the  assignee  could  get  possession  of  the 
eighty  sacks  of  flour  left  in  the  car  by  Fristoe,  and  without 
the  knowledge  or  consent  of  appellant,  he  paid  the  railroad 
company  $31.89  freight  on  the  whole  consignment.  Appel- 
lant's flour  was  all  piled  up  in  Fristoe's  store  where  such 
goods  were  kept,  and  none  of  it  was  sold  by  Fristoe;  it  was 
all  in  sacks  plainly  branded  and  marked  "  Phenix  Milling 
Co.  Best  XXXX  Minnesota,"  and  was  easily  and  plainly 
distinguishable  from  any  other  flour  or  goods  in  the  store, 
and  its  identity  was  not  lost  by  being  intermixed  with 
other  flour  or  goods.  Appellant  had  no  knowledge  or 
notice  of  Fristoe's  fraud  upon  it  until  December  27,  1896. 

Appellant,  finding  all  of  its  flour  in  the  store  in  possession 
of  the  assignee,  at  once  rescinded  the  sale  thereof,  and 
demanded  the  possession  thereof  from  Anderson,  the 
assignee,  who  refused  to  give  up  the  flour. 
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Thereupon,  on  January  7, 1807,  appellant  filed  its  petition 
in  the  County  Court,  praying  that  court  to  order  the 
assignee  to  deliver  up  the  flour  to  appellant;  and  in  the 
meantime  to  restrain  the  assignee  from  selling  the  flour. 
On  January  7,  1897,  defendant,  A.  L.  Anderson,  assignee, 
entered  his  appearance  to  the  petition  filed  by  appellant  by 
a  written  instrument  filed  in  this  cause  by  him,  reserving 
the  right  to  file  answer  on  or  before  January  15,  1897. 

On  January  12,  1897,  the  assignee  filed  an  exparte  petition 
in  the  County  Court  praying  the  court  to  grant  him  leave 
to  sell  the  assigned  estate,  including  the  flour  in  dispute, 
with  directions  to  hold  the  proceeds  of  the  sale  subject  to 
the  order  of  the  court.  The  court  granted  the  leave  to  sell 
the  estate  as  prayed  for,  and  the  assignee  under  this  leave 
sold  all  of  the  flour  in  dispute  without  the  consent  and 
against  the  will  of  appellant,  for  a  sum  in  excess  of  $578, 
and  kept  no  separate  account  of  the  funds  arising  from  the 
sale  of  the  flour,  intermixing  the  funds  received  for  this 
flour  with  other  funds  in  the  bank,  received  by  him  from 
the  sale  of  other  goods  assigned  to  him  by  Fristoe;  this  action 
of  the  assignee  was  also  without  the  consent  and  against  the 
will  of  appellant.  In  the  meantime  appellant's  petition  was 
pending  and  undetermined  in  the  County  Court;  and  on 
April  28,  1897,  after  all  of  appellant's  flour  had  been  sold 
by  the  assignee,  appellant,  by  leave  of  the  court,  filed  its 
amended  petition  in  this  cause,  reciting  the  filing  of  its 
original  petition  and.  the  sale  of  the  flour  in  dispute  under 
the  direction  of  the  court  for  more  than  $578,  and  praying 
the  court  to  make  an  order  and  decree  requiring  the  assignee 
to  pay  to  appellant  the  $578,  proceeds  of  the  flour,  less  the 
sum  of  $31.89  paid  thereout  for  freight  by  Anderson. 

Claims  aggregating  about  $7,000  were  proven  up  against 
Fristoe's  estate  for  goods  sold  by  a  large  number  of  firms 
and  corporations  to  him  after  he  had  entered  into  the  con- 
spiracy with  Chronister;  all  such  goods  represented  by  these 
various  claims,  were  purchased  and  obtained  by  Fristoe  on 
credit  in  pursuance  of  his  conspiracy  with  Chronister,  with 
the  intent  on  his  part  not  to  pay  for  the  same,  and  with  the 
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intent  on  Fristoe's  part,  so  far  as  the  same  should  remain 
unsold  by  him,  that  the  same  should  be  seized  under  Chron- 
ister's  fraudulent  execution.  These  various  claimants  had 
no  notice  or  knowledge  of  Fristoe's  fraudulent  intention  or 
insolvency  until  after  the  making  of  the  assignment  to 
Anderson.  All  of  the  goods  and  stock  in  trade  of  Fristoe 
(exclusive  of  the  fixtures,  safe,  horses,  delivery  wagons  and 
harness)  were  obtained  in  the  same  fraudulent  manner  and 
for  the  same  corrupt  purpose  as  the  flour  of  the  Phenix 
Milling  Company.  The  only  fund  now  in  the  hands  of  the 
assignee  is  the  proceeds  of  the  assigned  estate,  including 
some  $333  collected  by  the  assignee  on  accounts  due  Fris- 
toe, and  which  assigned  estate  (with  the  exceptions  above 
noted)  was  obtained  by  Fristoe  in  the  same  manner  as  that 
of  the  flour  of  appellants.  The  assigned  goods  and  stock  in 
trade  other  than  those  of  appellant,  and  three  other  firms, 
were  by  Fristoe  mixed  up  with  the  stock  in  his  stote  and  so 
intermixed  that  the  identity  of  each  purchase  was  lost,  and, 
portions  of  the  same  were  sold,  the  number  and  amount  of 
such  sales  not  being  ascertainable. 

No  claimant  or  claimants,  excepting  appellant  and  three 
other  firms,  ever  demanded  the  possession  of  their  respective 
goods  or  in  any  manner  rescinded  or  attempted  to  rescind 
the  sale  or  sales  thereof  to  Fristoe,  or  filed  any  petitions 
for  the  recovery  thereof  or  for  the  recovery  of  the  proceeds 
thereof. 

All  of  the  other  persons,  firms  and  corporations  having 
claims  against  Fristoe's  estate  (including  appellant)  employed 
attorneys  to  represent  them  in  contesting  the  validity  of 
the  fraudulent  judgment  and  execution  of  Chronister  and 
carried  such  contest  to  a  successful  issue,  and  Chronister's 
judgment  and  execution  were  thereby  adjudged  to  be  fraud* 
tilent  and  of  no  effect. 

Appellant  knew  before  the  sale  of  its  flour  by  the  assignee 
that  he  had  possession  of  it,  and  did  not  bring  any  replevin 
suit  to  recover  it,  but  instead  instituted  this  proceeding. 
Neither  did  appellant  nor  any  other  of  Fristoe's  honest 
creditors  have  knowledge  of  the  evidence  by  which  the 
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fraud  of  Cbronister  and  Fristoe  was  established,  until  the 
same  was  developed  and  demonstrated  on  the  trial  touching 
the  validity  of  Chronister's  execution  claim,  by  the  joint 
efforts  of  all  of  Fristoe' s  honest  creditors,  inoluding  appellant; 
but  the  Phenix  Milling  Company  was  in  possession  of  such 
facts  and  circumstances  as  induced  them  to  believe  that 
Fristoe' 8  failure  was  fraudulent,  and  that  by  fraud  he  had 
obtained  possession  of  their  goods  with  the  intent  not  to 
pay  for  them. 

Appellant,  on  December  27, 1696,  had  determined  to  bring 
legal  proceedings  against  Fristoe's  assignee  to  recover  pos- 
session of  the  580  sacks  of  flour  in  dispute.  If  Chronister's 
judgment  and  execution  hadNbeen  sustained,  the  same  would 
have  consumed  all  of  the  assets  of  Fristoe's  estate.  Appel- 
lant's petition  and  amended  petition  were  pending  and 
undetermined  in  the  County  Court  from  the  dates  they 
were  filed  until  the  trial  in  this  cause,  April  23,  1898,  and 
no  answers  were  ever  filed  thereto,  but  the  assignee  by  his 
attorney,  and  a  large  number  of  the  other  creditors  of 
Fristoe  by  their  respective  and  several  attorneys,  appeared 
at  the  trial  in  the  County  Court1  and  contested  appellant's 
right  to  the  proceeds  of  the  580  sacks  of  flour,  under  the 
stipulation  and  evidence  recited  in  the  abstract  filed  in  this 
cause,  all  of  which  stipulated  facts  and  other  material  facts 
brought  out  by  the  evidence  being  recited  in  this  statement. 

The  County  Court  entered  a  judgment  and  decree  deny- 
ing the  relief  prayed  for  by  appellant,  and  dismissed  its  pe- 
tition and  amended  petition  and  rendered  judgment  against 
appellant  for  costs.  Appellant  excepted  to  the  ruling  of 
the  County  Court  in  the  premises  and  appealed  to  the  Ap- 
pellate Court,  and  assigns  for  error  the  ruling  of  the  County 
Court — 

First.  In  denying  the  prayer  of  its  petition  and  amended 
petition  and  in  dismissing  the  same  and  rendering  judgment 
against  it  for  costs. 

Second,  In  not  ordering  the  assignee  to  pay  it  $92,  the 
value  of  the  eighty  sacks  left  in  the  oar  and  not  levied  on 
by  the  Chronister  execution. 
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Third  In  not  ordering  the  assignee  to  pay  over  to  ap- 
pellant $546.11,  the  proceeds  of  the  whole  580  sacks  of  flour, 
with  interest  from  April  15, 1897. 

James  T.  Hoblit,  attorney  for  appellant. 

King  &  Miller,  attorneys  for  appellee;  W.  E.  Baldwin, 
Blinn  &  Harris,  S.  JL  Wallace,  R.  H.  Patton  and  Sobsrt 
Humphrey,  of  counsel. 

Mr.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court 

It  is  conceded  by  the  stipulation  upon  which  this  cause 
was  tried,  that  Walter  Fristoe,  at  the  time  he  purchased  the 
flour  in  controversy,  did  it  in  pursuance  of  a  conspiracy 
entered  into  between  him  and  one  Ghronister  with  the  pre- 
conceived intention  of  not  paying  for  it,  and  also  with  the 
intent  to  have  it  seized  and  sold  under  a  fraudulent  execu- 
tion, in  favor  of  Chronister  and  against  him,  and  that  the 
appellant  had  no  knowledge  or  notice  of  the  fraud  intended 
to  be  practiced  on  it,  or  of  Fristoe's  insolvency,  until  after 
the  flour  came  into  the  possession  of  him  and  that  of  his 
assignee. 

The  appellant,  on  the  27th  day  of  December,  1 896,  having 
received  knowledge  of  Fristoe's  fraud  upon  it  and  finding 
all  of  its  flour  sold  to  Fristoe  in  his  store  in  the  possession  of 
his  assignee,  immediately  rescinded  the  sale  and  demanded 
the  possession  thereof  from  Anderson,  the  assignee,  who 
refused  to  give  up  the  flour.  The  appellant  filed  its  peti- 
tion in  the  County  Court  on  the  7th  day  of  January,  1897, 
praying  the  court  to  order  the  assignee  to  deliver  up*  the 
flour  to  appellant,  and  in  the  meantime  to  restrain  the  as- 
signee from  selling  it.  That  the  appellant  had  the  right  to 
rescind  the  contract  for  the  sale  of  the  flour,  under  the  facts 
and  circumstances  in  this  case,  is  so  well  settled  bv  an  un- 
broken  line  of  authorities  that  a  citation  of  them  would 
seem  unnecessary. 
It  is  claimed  by  appellee  that  as  it  is  admitted  by  the 


260  Appellate  Courts  op  Illinois. 

Vol.  78.]  Phenix  Milling  Co.  v.  Anderson. 

stipulation  that  appellant,  at  the  time  of  the  filing  of  its 
petitions  in  the  County  Court,  had  no  evidence  of  the  facts 
by  which  the  Chronister  judgment  could  be  shown  to  be 
fraudulent,  that  the  right  of  rescission  did  not  exist.  This 
position  is  not  well  taken.  The  vendor  desiring  to  rescind 
must  do  it  within  a  reasonable  time  after  the  discovery  of  the 
fraud.  This  does  not  refer  to  the  knowledge  of  the  fraud 
he  must  possess,  but  the  time  he  must  take  action.  .  If  the 
vendor  is  compelled  to  wait  until  he  could  procure  the  evi- 
dence of  the  fraud  before  he  could  rescind,  he  would  as  a 
rule  be  unable  to  accomplish  the  desired  result.  The  evi- 
dence of  the  fraud  is  not  easily  obtained,  and  frequently 
must  be  obtained  from  those  who  are  guilty  of  committing 
it.  Information  concerning  fraudulent  conduct  is  not  usu- 
ally voluntarily  given.  Under  such  a  rule  as  contended  for 
by  appellees  the  evidence  of  the  fraud  could  not  be  obtained 
until  the  trial  of  the  case  had  taken  place.  Appellant  had 
no  notice  or  knowledge  of  Fristoe's  fraud  upon  it  until  the 
27th  day  of  December,  1896,  when  action  was  immediately 
taken,  rescinding  the  contract  for  the  sale  of  the  flour,  and 
demanding  the  possession  thereof  of  the  assignee,  which  was 
certainly  within  a  reasonable  time  after  the  knowledge  of 
the  fraud  was  received  by  appellant.  The  fraud  had  been 
committed  at  this  time,  and  the  evidence  of  the  fraud  then 
existed.  What  it  was  at  that  time  was  not  known  to  any 
one  but  Chronister  and  Fristoe  until  it  was  disclosed  on  the 
trial  of  the  case  of  Chronister  v.  Anderson,  assignee,  reported 
in  73  111.  App.  524.  The  action  of  appellant  in  declaring 
the  contract  for  the  sale  of  the  flour  rescinded  and  demand- 
ing the  possession  thereof  of  the  assignee,  was  not  prema- 
ture. 

When  appellant  elected  to  disaffirm  the  conthict  for  the 
sale  of  the  flour  and  reclaim  it,  because  the  purchase  was 
fraudulent,  he  invoked  a  legal  right  that  he  possessed  and 
had  a  right  to  pursue.  After  he  had  taken  this  action 
Chronister  filed  a  petition  in  the  County  Court  asking  to  have 
the  levy  of  his  execution  against  Fristoe  declared  a  first 
lien.    To  resist  this  the  honest  creditors  of  Fristoe,  includ- 
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ing  appellant,  joined,  insisting  that  the  execution  and  levy  as 
to  them  was  fraudulent  and  void.  In  this  insistence  they 
were  sustained,  and  the  execution  and  levy  were  declared 
fraudulent  and  void  by  the  court.  * 

This  action  of  the  court  would  enable  appellant  to  reclaim 
his  property  and  the  others  to  secure  the  remaining  prop- 
erty to  be  applied  on  their  claims. 

It  is  urged  by  the  appellees  that  the  appellant  is  seeking 
a  preference  in  the  distribution  of  the  funds  rescued  from 
the  levy  of  the  fraudulent  execution  in  favor  of  Chronister. 
Appellant  is  not  asking  this.  It  is  asserting  its  legal  right 
to  its  property,  the  title  of  which  never  passed  to  Fristoe  or 
the  assignee,  and  the  proceeds  of  which  are  now  in  the 
hands  of  the  assignee.  If  Fristoe  had  no  right  to  this  prop- 
erty, his  assignee,  Anderson,  never  acquired  any  title  to  it. 
The  assignee  took  no  greater  interest  or  better  title  to  the 
property  than  Fristoe  possessed.  Davis,  Carey  &  Co.  v. 
Chicago  Dock  Co.,  129  111.  180;  O'Hara  v.  Jones,  46  111.  292. 

The  rule  which  prevails  in  equity — that  when  a  creditor 
has,  through  the  instrumentalities  of  a  court  of  equity, 
sought  out  and  discovered  property  which  he  had  been 
unable  before  to  discover  and  seize,  upon  execution  at  law, 
that  he  becomes  entitled  to  a  preference  over  other  credit- 
ors to  have  his  judgment  paid  first— does  not  apply  to  the 
assignment  law  of  this  State  for  the  benefit  of  creditors. 
If  only  one  of  Fristoe's  creditors  had  resisted  Chronister's 
petition  to  have  his  execution  and  the  levy  thereof  declared 
a  first  lien  on  the  estate  of  the  insolvent,  and  bad  been  suc- 
cessful, he  would  not  have  been  entitled  to  a  preference  over 
the  other  creditors  to  have  his  claim  satisfied  first.  He 
would  have  been  entitled  to  be  reimbursed  his  expenses, 
and  the  funds  rescued  would  be  distributed  pro  rata 
among  the  creditors.  The  parties  resisting  Chronister's 
claim  had  a  common  purpose  in  view — to  have  the  execution 
and  levy  under  which  he  was  claiming  the  property 
declared  fraudulent  and  void — whether  creditors,  lien  hold- 
ers or  owners — not  their  right  to,  or  the  disposition  or  dis- 
tribution of  the  property.  His  action  in  that  proceeding 
does  not  prevent  him  from  maintaining  this  suit. 
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The  assignee  took  the  flour  in  controversy  under  the 
assignment,  and  after  appellant  had  demanded  the  posses- 
sion of  it,  and  over  appellant's  protest  sold  it,  and  has  the 
money  received  for  it  in  his  hands.  That  he  could  not  have 
maintained  replevin  for  the  property  against  the  assignee 
is  well  settled,  but  may  present  his  claim  by  petition  to  the 
County  Court,  as  appellant  has  done  in  this  case.  Hanohett 
v.  Waterbury,  115  III.  220;  Frydendall  v.  Baldwin  et  ah, 
103  111.  325. 

We  do  not  think  appellant  waived  his  right  to  maintain 
this  proceeding  by  waiting  a  few  months,  until  the  case  of 
Chronister  v.  Anderson  was  disposed  of,  which  settled  the 
question  as  tp  whether  the  judgment  and  execution  of 
Chronister  against  Fristoe  was  void  or  not. 

This  case  is  reversed  and  remanded,  with  directions  to  the 
court  below  to  enter  an  order  directing  the  assignee  to  pay 
appellant  $546.11,  the  net  proceeds  of  all  the  flour,  and  its 
costs  in  this  proceeding. 


William  H.  Brownback  v.  Katie  E.  Frailey. 

1.  Trespass— Responsibility  for  the  Natural  and  Proximate  Conse- 
quences,— A^ejpasser  is  responsible  for  the  natural  and  proximate  con* 
sequences  of  his  conduct,  and  if  he  can  realize  by  the  exercise  of  ordi* 
nary  care  that  an  injury  will  result  from  his  act,  he  is  liable.  ' 

2.  Same— Ignorance  no  Excuse.— A.  trespasser  can  not  be  excused  fbr 
his  conduct  because  he  does  not  know  the  condition  of  the  health  of  the 
person  upon  whom  his  wrongful  act  is  committed. 

8.  Instructions.— In  Close  Cases. — In  an  action  of  trespass,  where 
there  is  a  sharp  conflict  in  the  evidence,  an  instruction  which  does  not 
limit  the  defendant's  conduct  to  the  proximate,  usual,  ordinary  and 
natural  results  of  his  conduct  and  leaves  the  jury  to  put  their  own  con- 
struction on  his  acts  as  well  as  the  consequences,  is  not  accurate. 

4.  8am&— Submitting  Questions  of  Law.— -Where  there  is  a  sharp 
conflict  in  the  testimony,  an  instruction  which  tells  the  jury  that  any 
one  who  commits  a  wrongful  act  is  liable  for  any  natural  injury 
resulting  therefrom,  although  such  result  could  not  have  been  contem- 
plated or  foreseen  as  the  probable  result  of  such  act,  is  erroneous,  as 
submitting  a  question  of  law  for  the  jury  to  determine. 
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Trespass,  for  assault  vi  et  armis.    Trial   in  the  Circuit  Court  of 
•  Shelby  County;  the  Hon.  Samuel  L.  Dwight,  Judge,  presiding.    Ver- 
dict and  judgment  for  plaintiff.    Appeal  by  defendant    Heard  in  this 
court  at  the  May  term,  1898.    Reversed  and  remanded.    Opinion  filed 
October  5,  1898. 

Moulton,  Chafee  &  Headen,  attorneys  for  appellant. 
Anthony  Thornton,  attorney  for  appellee. 

4 

Mb.  Presiding  Justice  Glenn  delivered  the  opiftion  of  the 
court. 

This  is  an  action  of  tort  The  jury  found  the  appellant 
guilty  and  assessed  damages  in  favor  of  the  appellee  at  $900. 
A  motion  for  a  new  trial  was  overruled  and  a  judgment  ren- 
dered on  the  verdict. 

The  declaration  contains  three  counts.    The  first  and 
second  counts  are  in  case,  for  consequential  damages,  and 
the  third  count  is  in  trespass  for  an  assault  vi  et  armis.  »- 
The  first  count  is  in  substance : 

That  the  defendant,  on  the  5th  day  of  September,  1895, 
wickedly  and  wrongfully,  intending  to  injure  the  plaintiff, 
then  and  there,  in  the  night  time,  wrongiuIJtyLBnlarad_thfi 
house  of  the  plaintiff  in  the  absence  of  her  husband,  defend- 
ant well  knowing  the  same,  and  did  then  and  there  flourish  * 
and  display,  in  the  presence  of  plaintiff,  a  whip  he  then  and 
there  had;  and  defendant  then  and  there,  in  the  presence  of 
and  to  the  plaintiff,  said,  ip  an  excited  and  violent  manner, 
that  the  husband  of  plaintiff  owed  him  about  $1,700,  and 
then  and  there  demanded  that  plaintiff  should  deed  him  fifty- 
four  acres  of  land;  and  then  and  there  said  and  threatened  in 
a  violent  manner  that  unless  plaintiff  would  make  such  deed, 
he,  the  defendant,  would  attach  said  land  and  all  the  prop- 
erty plaintiff  had,  and  throw  her  out  of  her  home  and  send 
her  husband  to  the  penitentiary;  and  that  defendant  made 
such  threats  in  a  loud  voice  and  boisterous  manner,  and  con- 
tinued the  same  for,  to  wit,  one  hour.  And  the  defendant 
then  and  there  so  violently  and  abusively  conducted  himself 
toward  and  in  the  presence  of  the  plaintiff  that  in  conse- 
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quence  thereof  she  then  and  there  fainted,  and  was  uncon- 
scious for  three  hours.  Whereby  and  by  reason  of  said  sev- 
eral premises,  the  said  plaintiff  then  and  there  being  preg- 
nant, and  in  consequence  of  the  said  violence  and  abuse  and 
threat  aforesaid,  within  a  short  time  thereafter,  and  by 
means  of  the  premises,  became  sick  and  sore  and  suffered  .a 
miscarriage,  and  became  and  was  sick  hitherto.  That  dur- 
ing which  time  she  suffered  great  pain  and  was  hindered 
from  attending  to  her  affairs,  and  paid  out  $200  in  endeav- 
oring to  be  cured. 

The  second  count  is  substantially  as  the  first  except  the 
averments  are  more  succinctly  stated. 

The  third  count  is  the  usual  count  in  trespass  vi  et  armis, 
and  in  it,  it  is  alleged  in  substance,  that  the  defendant  on 
the  day  and  year  aforesaid,  with  force  and  arms  assaulted 
the  plaintiff  and  struck  her  with  a  whip  and  used  threats  to 
plaintiff  whereby  she  became  sick,  sore,  and  fainted  and 
became  unconscious  and  so  continued  hitherto,  during 
which  time  she  suffered  great  pain  and  incurred  $300 
expenses  in  being  cured. 

The  appellant  contends  that  the  facts  as  averred  in  the 
first  and  second  counts  of  the  declaration  do  not  constitute 
a  legal  cause  of  action,  and  that  the  court  erred  in  refusing 
to  instruct  the  jury  as  asked  in  appellant's  instructions  A, 
B,  C,  D,  £  and  F.  These  instructions  in  substance  were 
that  the  jury  in  considering  of  their  verdict  should  disregard 
the  first  two  counts  of  the  declaration,  those  two  counts 
alleging  no  cause  of  action  upon  which  appellee  could 
recover. 

There  is  testimony  in  the  record  that  tends  to  prove  all 
the  material  allegations  in  the  first  and  second  counts  in 
the  declaration. 

The  appellant  is  responsible  for  the  natural  and  proxi- 
mate consequences  of  his  conduct  on  the  evening  in  question,  * 
and  if  he  could  have  realized  by  the  exercise  of  ordinary 
care  that  the  injury  would  result,  then  he  is  liable;  and 
what  are  such  consequences,  and  whether  he  was  in  the 
exercise  of  ordinary  care,  are  questions  of  fact  for  the 
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determination  of  a  jury.  Fent  v.  T.  P.  &  W.  Ey.  Co.,  59 
111.  351;  Pullman  Car  Co.  v.  Laack,  143  111.  260;  4  Am.  & 
Eng.  Enc.  of  Law,  42;  Hill  v.  Winsor,  118  Mass.  251;  West 
C.  St.  R.  R.  Co.  v.  Feldstein,  169  111.  141. 

The  case  of  Phillips  v.  Dickerson,  85  111.  12,  relied  upon 
by  appellant,  is  distinguishable  from  this  case.  In  that 
case  as  in  this,  the  suit  was  in  case,  by  a  woman,  charging 
that  the  defendant  had  violently  and  abusively  conducted 
himself,  whereby  she  was  so  terrified  that  she  was  taken 
with  premature  labor,  the  result  of  which  was  the  birth 
of  a  child,  and  great  pain  and  suffering.  The  court  says : 
"The  plaintiff  sues  for  the  effect  of  fright  which  she 
received  by  reason  of  a  quarrel  between  others;  it  took 
place  between  the  defendant,  and  the  husband  and  boy,  out- 
side of  the  house,  out  of  the  presence  and  out  of  the  sight 
of  plaintiff,  although  in  her  hearing,"  she  being  in  bed 
five  or  six  feet  from  where  the  difficulty  occurred,  "  but  the 
evidence  does  not  show  that  the  defendant  knew  the  latter 
fact  or  the  condition  of  plaintiff." 

In  this  case  the  abusive  language  and  the  threats  of 
appellant  were  addressed  to  appellee,  and  his  conduct  was 
in  her  immediate  presence  and  in  her  home.  He  could 
not  have  but  observed,  as  others  did  who  were  in  her  pres- 
ence, that  appellee  was  "frightened,"  "scared"  and  "  very 
nervous."  In  the  exercise  of  ordinary  care,  it  would  seem 
that  appellant  must  have  known  that  injury  would  result 
from  his  course  of  conduct  and  he  should  have  desisted.] 
There  is  testimony  tending  to  show  that  she  fainted,  and 
had  a  miscarriage,*  and  was  sick  for  a  month,  which  was 
the  consequence  of  appellant's  conduct  without  any  inter- 
vening cause; 

The  appellant  can  not  be  excused  for  his  conduct,  because 
he  did  not  know  the  condition  of  appellee's  health  at  the 
time.  Oliver  v.  Town  of  Lavalle,  36  Wis.  592;  Stewart 
v.  Ripon,  38  Wis.  591.  We  hold  there  is  a  cause  of  action 
stated  in  the  first  count  of  appellee's  declaration  and  there 
is  testimony  in  the  record  tending  to  sustain  the  material 
allegations  thereof,  and  the  refusal  by  the  court  to  give 
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appellant's  instructions  marked  A>  B,  C,  D,  £  and  F,  was  not  4 
error. 

This  is  an  important  case,  and  upon  the  vital  issues  in  the 
case  there  is  a  sharp  conflict  in  the  testimony.  It  is  a  close 
case  and  the  instructions  should  be  accurate.  We  think  some 
of  the  instructions  given  for  appellee  are  not  free  from  objec- 
tion and  were  prejudicial  to  appellant. 

The  first  and  second  instructions  given  for  appellee  are  too 
general.  By  them  the  jury  are  told  that  if  the  defendant 
acted  with  a  wan  ton  disregard  of  the  rights  of  plaintiff  they 
may  infer  malice.  By  these  instructions  the  jury  are  left 
without  any  explanation  as  to  the  relative  righto  of  the 
parties,  or  as  to  any  duty  owed  by  the  defendant  to  the 
plaintiff;  they  are  left  to  put  their  own  construction  on  the 
acts  of  defendant  and  rights  of  plaintiff.  ,  They  do  not 
limit  the  defendant's  conduct  to  the  pro&imate,  usual, 
ordinary  and  natural  results  of  his  conduct  and  acts.  The 
jury  are  left  to  put  their  own  construction  on  the  acts  of  the 
defendant  as  well  as  the  consequence.  These  instructions  are 
not  accurate. N 

In  the  fourth  instruction  of  appellee,  the  jury  are  told 
that  any  one  who  commits  a  wrongful  act  or  conduct  is 
liable  for  any  natural  injury  resulting  therefrom,  althougir 
such  result  would  not  have  been  contemplated  or  foreseen, 
as  the  probable  result  of  the  aot  done.  This  instruction 
submits  a  question  of  law  to  the  jury,  and  leaves  it  for  the 
jury  to  determine  what  was  a  natural  injury,  without  regard 
to  proximate,  usual  or  ordinary  consequences.  This  instruc- 
tion is  erroneous.  In  the  fifth  instruction  the  jury  are  told 
they  may  consider  the  pain  and  suffering  of  the  plaintiff, 
without  limiting  it  to  the  proximate  result  of  defendant's 
conduct.    This  instruction  should  not  have  been  given. 

In  the  ninth  instruction  of  appellee  the  jury  are  told,  if 
plaintiff  had  a  tendency  to  fainting  spells,  and  that  her 
injury  and  sickness  and  pain  were  increased  by  former 
disease,  it  can  not  affect  the  liability  of  defendant,  and  can 
not  affect  the  measure  of  damages.  This  instruction  is 
faulty  in  that  it  does  not  state  that  the  conduct  and  acts  of 
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the  defendant  mast  be  the  proximate,  usual  and  ordinary 
cause  of  plaintiff's  injury,  pain  and  suffering.  It  is  abstract, 
indefinite  and  misleading,  and  should  not  have  been  given. 
The  other  instructions  given  on  behalf  of  appellee  are  not 
objectionable. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


Ernest  F.  Johnston  v.  Maggie  E.  Campiau. 

■ 

1.    Jxjbt— Province  of— Questions  of  Fact — Where  the  evidence  is 
conflicting,  it  is  the  peculiar  province  of  the  jury  to  say  where  the  truth 


2.  Practice— Reopening  Cases,  Discretionary. — A  court  commits 
no  error  in  re-opening  a  case  after  the  defendant  has  concluded  his  tes- 
timony. 

Assumpsit,  for  services  as  a  domestic.  Trial  in  the  Circuit  Court  of 
Morgan  County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
court  at  the  Kay  term,  1896.    Affirmed.    Opinion  filed  October  5,  1808. 

Chas.  A.  Barnes,  attorney  for  appellant. 
L.  O.  Vauoht,  attorney  for  appellee. 

Mb.  Justice  Habkee  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $44.07  which  appel- 
lee recovered  from  appellant  for  services  as  a  domestic. 
The  controversy  is  wholly  one  of  fact. 

Appellee  testified  to  a  contract  made  in  St.  Louis, 
whereby  she  was  to  serve  appellant  as  housekeeper  in  Jack- 
sonville for  $12  per  month;  that  she  served  him  several 
months  and  that  there  was  due  her  after  allowing  all  cred- 
its $44.07.  Appellant  testified  that  the  contract  was  that 
appellee  should  serve  him  for  her  clothing  and  necessary 
expenses,  which  he  had  furnished  her. 

Appellant  urges  as  the  chief  ground  for  reversing  this 


■ 

268  Appellate  Courts  op  Illinois. 

Vol.  78.]  Wabash  R.  R.  Co.  v.  The  People. 

insignificant  judgment  that  the  jury  should  have  believed 
him  instead  of  appellee.  There  is  nothing  in  the  case  to 
merit  an  extended  discussion.  It  was  the  peculiar  province 
of  the  jury  to  say  where  the  truth  was,  and  we  are  not  dis- 
posed to  disturb  their  finding,  although  there  was  some  cor- 
roboration of  appellant  by  a  succeeding  housekeeper,  who 
testified  that  appellee  had  told  her  she  was  working  for  her 
clothing  and  expenses. 

The  court  committed  no  error  in  re-opening  the  case  after 
appellee  had  concluded  her  testimony  or  in  giving  instruc- 
tions.   Judgment  affirmed. 


78    WW 

A1  189 

»*  26j I       Wabash  Railroad  Company  r.  The  People  of  the  State 

of  Illinois,  for  the  use  of  Mary  L.  Elliott. 

1.  Remedies— One  Satisfaction  Only. — A  party  aggrieved  should 
have  but  one  satisfaction  for  his  grievance,  and  where  a  controverted 
matter  has  been  adjudicated  in  a  former  suit  between  the  parties,  its 
adjudication  is  conclusive  of  the  same  question  in  a  subsequent  suit 

2.  Same— Application  of  the  Rule.— Where  a  person  has  recovered  a 
judgment  against  a  railroad  company  for  the  injuries  sustained  by 
her  and  the  judgment  has  been  paid,  she  can  not  recover  in  the  name 
of  the  people  for  her  use,  the  statutory  penalty  for  running  a  train  at  a 
greater  rate  of  speed  than  allowed  by  law. 

Action  to  Recover  a  Penalty,  under  Section  87,  Ch.  114,  R.  S. 
Trial  in  the  Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand 
Bookwalter,  Judge,  presiding.  Finding  and  judgment  for  plaintiff. 
Appeal  by  defendant.  Heard  in  this  court  at  the  May  term,  1888. 
Reversed.    Opinion  filed  October  5, 1898. 

Geo.  B.  Burnett,  attorney  for  plaintiff  in  error. 
Mabin  &  Claek,  attorneys  for  defendant  in  error. 

Mr.  Justice  Harkee  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  to  recover  a  penalty  under 
Section  87,  Chapter  114,  Hurd's  Revised  Statutes,  which 
reads  as  follows : 
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"  Whenever  any  railroad  corporation  shall,  by  itself  or 
agents,  ran  any  train,  locomotive  engine,  or  car,  at  a  greater 
rate  of  speed  in  or  through  the  incorporated  limits  of  any 
city,  town  or  village,  such  corporation  shall  be  liable  to  the 
person  aggrieved  for  all  damages  done  to  the  person  or 
property  by  such  train,  locomotive  engine  or  car;  and  in 
addition  to  such  penalties  as  may  be  provided  by  such  city, 
town  or  village,  the  person  aggrieved  by  the  violation  of 
any  of  the  provisions  of  this  section,  shall  have  an  action 
against  such  corporation  so  violating  any  of  the  provisions, 
to  recover  a  penalty  of  not  less  than  $100,  nor  more  than 
$200,  to  be  recovered  in  any  court  of  competent  jurisdic- 
tion; said  action  to  be  an  action  of  debt,  in  the  name  of  the 
People  of  the  State  of  Illinois,  for  the  use  of  the  person 
aggrieved,  but  the  court  or  jury  trying  the  case  may  reduce 
said  penalty  to  any  sum,  not  less,  however,  than  $50,  where 
the  offense  committed  by  such  violation  may  appear  not  to 
be  malicious  or  willf ul." 

The  case  was  tried  in  the  Circuit  Court*  without  a  jury,  on 
an  agreed  statement  of  facts,  and  judgment  rendered 
against  appellant  for  $100  and  costs.  From  the  statement 
of  facts  it  appears  that  appellant,  on  the  23d  of  December, 
1896,  ran  its  fast  mail  train  through  the  village  of  Fair- 
mount  at  a  greater  rate  of  speed  than  that  permitted  by 
the  ordinance  of  the  village;  that  Mary  L.  Elliott,  the  usee, 
.while  upon  the  depot  platform  for  the  purpose  of  taking 
passage  on  another  train,  was  struck  and  injured  by  a  mail 
pouch  thrown  from  the  fast  mail  train  by  a  United  States 
postal  clerk;  that  she,  in  a  suit  brought  in  her  own  name, 
on  the  17th  of  June,  1897,  recovered  a  judgment  against 
appellant  for  $800,  on  account  of  the  injury,  which  has 
been  paid. 

As  one  of  the  grounds  for  reversal  it  is  urged  that  the 
usee,  having  recovered  a  judgment  for  the  injuries  sustained 
by  her  and  the  judgment  having  been  paid,  she  can  not 
recover  in  the  name  of  the  people  for  her  use  the  statutory 
penalty. 

It   is    an  old   and  familiar  rule  of  law  that  a  party 
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aggrieved  should  have  but  one  satisfaction  for  his  griev- 
ance. It  is  equally  familiar  that  where  a  controverted 
matter  has  been  adjudicated  in  a  former  suit  between  the 
parties,  its  adjudication  is  conclusive  of  the  same  question 
in  a  subsequent  suit  The  substance  of  the  contention  of 
counsel  for  the  usee  is  that  a  party  aggrieved  by  the  failure 
of  a  railroad  company  to  observe  an  ordinance  limiting  the 
rate  of  speed  of  trains  has  two  remedies  and  may  have  two 
satisfactions  for  the  injury  done  him.  '  Certainly,  before  a 
court  would  be  warranted  in  placing  such  a  construction 
upon  a  statute  that  an  aggrieved  party  would  have  two  reme- 
dies and  could  have  two  recoveries  and  two  satisfactions 
for  the  same  injury,  the  language  of  the  statute  should 
clearly  and  unequivocally  manifest  such  intent. 

The  language  of  the  section  quoted  seems  to  negative 
rather  than  affirm  such  a  construction.  While  it  says  that 
"  in  addition  to  such  penalties  as  may  be  provided  by  the 
city,  town  or  village,  the  person  aggrieved  by  the  viola- 
tion," etc.,  shall  have  an  action  against  the  corporation  for 
the  penalty,  it  does  not  say  he  shall  have  an  action  for 
the  penalty  in  addition  to  his  right  to  recover,  as  recited  in 
the  first  part  of  the  section.  We  think  a  more  reasonable 
construction  to  place  upon  the  section  is  that  it  was  the 
intention  of  the  legislature  to  give  a  party  aggrieved  by 
the  running  of  a  train  at  a  rate  of  speed  exceeding  the 
rate  fixed  by  ordinance  the  right  to  recover  the  penalty  in 
satisfaction  for  his  injury,  and  to  leave  him  to  the  elec- 
tion of  proceeding  to  recover  the  penalty  in  an  action  of 
debt,  in  the  name  of  the  people,  for  his  use,  or  of  proceed- 
ing in  an  action  of  trespass  to  recover  damages.  But  hav- 
ing exercised  his  election,  and  having  recovered  in  one  form 
of  action,  he  can  not  again  recover  in  the  other.  In  the 
case  of  T.  H.  &  I.  It.  R.  Co.  v.  The  People,  etc.,  for  the 
use  of  Lydia  C.  Kelly,  41  111.  App.  513,  it  was  held  that  a 
judgment  against  the  plaintiff  in  an  action  to  recover 
damages  for  injury  to  certain  property  caused  by  a  railroad 
company's  violation  of  a  speed  ordinance  is  a  bar  to  a 
recovery  by  him  in  a  subsequent  suit  to  recover  the  penalty. 
The. case  differed  from  this  only  in  that  the  injury  was  to 
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personal  property  instead  of  to  the  person,  and  in  that  the 
plaintiff  was  defeated  in  the  action  of  trespass.  The 
opinion  was  delivered  by  Mr.  Justice  Phillips,  now  one  of 
the  judges  of  the  Supreme  Court.  The  principle  there 
announced,  so  far  as  we  are  advised,  has  never  been  ques- 
tioned by  the  Supreme  Court  or  any  of  the  Appellate 
Courts  of  this  State.  If  judgment  against  the  plaintiff  in  a 
suit  to  recover  damages  is  a  bar  to  the  recovery  of  the 
penalty,  it  follows  that  a  judgment  in  her  favor,  which  has 
been  paid,  is  also  a  bar  to  a  recovery  of  the  penalty. 

Counsel  urge  that  "  when  appellant  injured  Mary  L.  Elli- 
ott, as  agreed,  three  distinct  causes  of  action  were  created 
under  section  87  :  first,  a  private  cause  of  action  for  dam-  , 
ages;  second,  qui  tarn  action  under  the  village  ordinance  by 
the  village;  third,  an  action  of  debt  in  theiname  of  the 
people  of  the  State  of  Illinois  for  her  use;  the  one  injury 
wronged  three  separate  parties,  each  having  a  separate 
remedy;  just  like  a  person  who  commits'a  crime  in  a  city; 
he  may  become  liable  for  personal  injury,  liable  to  the  city 
under  its  ordinances,  and  liable  to  the  people  for  the  crime 
committee!;  thg  satisfaction  of  one  is  not  a  bar  to  the 
other."  The  fault  of  the  argument  and  illustration  is  that 
a  failure  on  the  part  of  appellant  to  observe  the  ordinance 
was  not  a  crime,  and  that  in  a  prosecution  to  recover  this 
penalty  the  people  of  the  State  of  Illinois  are  not  interested. 
The  relation  of  Mary  L.  Elliott  to  this  suit  is  that  of  bene- 
ficial plaintiff.  If  a  recovery  is  had  she  and  not  the  people 
receive  the  benefit  of  it.  The  people  are  but  nominal 
plaintiffs.  The  concluding  words  of  Mr.  Justice  Phillips 
in  the  opinion  filed  by  him  in  T.  H.  &  1.  R.  R.  Co.  v.  The 
People,  etc.,  are:  "She  therefore  stands  as  the  plaintiff 
in  this  case.  When,  however,  she  selects  her  form  of  action 
as  an  action  against  appellant  for  negligently  injuring  her 
property,  and  it  is  adjudged  that  she  is  not  aggrieved  by 
the  defendant,  that  judgment  is  a  bar  to  a  recovery  under 
Sec.  87,  Chap.  114,  R.  S. 

The  judgment  will  be  reversed,  and  as  the  agreed  statement 
of  facts  shows  that  there  is  no  right  to  recover,  the  cause 
will  not  be  remanded.    Judgment  reversed.  , 
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1.  Appeals — In  Matters  of  Trivial  Importance. — Appeals  in  matters 
of  trivial  importance,  especially  where  the  merits  of  the  case  are  clearly 
against  the  party  appealing,  should  not  be  taken. 

Replevin* — Appeal  from  the  County  Court  of  Morgan  County;  the 
Hon.  Charles  A.  Barnes,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the  May  term, 
1898.    Affirmed.    Opinion  filed  October  5,  1898. 

F.  D.  Mo Avoy  and  W.  P.  Gallon,  attorneys  for  appellant 

•  

Smith  &  Haibgbovk,  attorneys  for  appellee. 

Opinion  Per  Curiam. 

This  was  an  action  of  replevin  to  recover  the  possession 
of  one  hog.  The  plaintiff  maintained  his  suit,  and,  we 
think,  rightfully.  He  showed  by  a  clear  preponderance  of 
the  evidence  that  the  hog.  was  his.  Appellant  urges  a 
reversal  because  the  court  refused  to  dismiss  the  appeal 
from  the  justice  before  whom  the  suit  was  brought  to  the 
Circuit  Court  for  want  of  a  sufficient  appeal  bond,  and 
because  no  demand  for  the  property  replevied  was  made 
before  suit  was  brought. 

We  see  no  merit  in  the  contentions  made  by  appellant 
upon  these  points,  and  the  case  is  not  of  sufficient  impor- 
tance to  justify  an  extended  discussion  of  them.  The  appeal 
should  never  have  been  taken,  especially  with  the  merits  of 
the  case  so  clearly  against  appellant,  and  the  matter  in  con- 
troversy of  such  trivial  importance.    Judgment  affirmed. 
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note,  for  the  use  of  Pike  County. 

1.  Salary—  The  Term  Defined.— Oh*  term  "  salary  n  means  a  reward 
or  recompense  paid  for  personal  service.  As  applied  to  a  public  officer, 
it  means  the  compensation  paid  him  for  his  personal  services  in  the 
discharge  of  the  duties  of  his  office. 

2.  Officers— Salary  and  Compensation  Used  as  Synonymous  Terms 
Under  ike  Constitution.— The  term  salary  does  not,  include  money 
necessarily  paid  to  others  as  expenses  in  performing  the  duties  of  an 
office.  It  is  not  a  correct  use  of  the  word,  because  the  Constitution  uses 
the  term  "  compensation; "  but  where  the  word  "  salary  "  has  been  used 
it  has  the  same  meaning  as  the  word  "  compensation. "  The  term,  as 
used  in  this  case,  does  not  include  a  deputy's  hire. 

8.  County  Boards— Duty  in  Fixing  Compensation  of  Officers,— It  is 
the  duty  of  the  county  board,  acting  under  the  Constitution,  to  fix  the 
compensation  of  all  county  officers,  with  the  necessary  clerk*  hire,  sta- 
tionery, fuel  and  other  expenses,  and  to  fix  clerk  or  deputy  hire  wher- 
ever the  employment  of  deputies  is  necessary  to  a  proper  administration 
of  the  affairs  of  the  office. 

4.  Salary— Of  County  Officers,  How  it  May  be  Fixed.— The  salary 
of  county  officers  may  be  fixed  by  what  is  commonly  called  a  "  lump 
order,"  or  by  an  order  fixing  it  separate  from  the  "compensation" 
allowed  the  officer. 

5.  Sawb—  Where  the  Board  Fixes  No  Compensation  for  Clerk  or 
Deputy,  —Where  a  county  board  in  such  a  case  fixes  compensation  only, 
and  does  not  provide  for  clerk  or  deputy  hire,  and  the  employment  of  a 
clerk  or  deputy  is  necessary,  the  officer  who  pays  such  clerk  or  deputy 
hire  from  the  earnings  of  the  office  can  not  be  held  liable  for  the  amount 
so  paid  out. 

6.  Construction— Of  Orders— County  Boards.— The  following  order 
of  a  county  board — "  Ordered  that  the  sheriff  be  allowed  all  the  fees  and 
emoluments  of  said  office,  as  his  salary,  not  to  exceed  eighteen  hun- 
dred dollars  ($1,800),  and  no  more," — indicates  that  the  matter  of  deputy 
hire  was  not  considered,  and  that  it  was  the  intention  to  allow  the  sheriff 
(1,800  per  annum  for  his  personal  salary. 

7.  Estoppel— Of  County  Officer  by  His  Report— It  is  the  duty  of  a 
county  officer  to  report  all  fees  collected  from  time  to  time  and  in  his 
various  reports,  and  to  show  what  had  been  paid  by  him  for  deputy 
hire;  but  his  failure  to  do  so  will  not  work  a  forfeiture  of  his  right  to 
claim  for  such  credits  or  estop  him  and  his  sureties  from  setting  them 
up  when  sued  on  his  official  bond. 

8.  Contracts— Ride  of  Construction.— A  court  will  place  the  same 
construction  upon  a  contract  which  the  parties  to  it  have  themselves 
placed  upon  it. 

You  LXXVTUia 
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Debt,  on  an  official  bond.  Trial  in  the  Circuit  Court  of  Pike  County; 
the  Hon.  Thomas  N.  Mkehan,  Judge,  presiding.  Finding  and  judg- 
ment for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the 
May  term,  1808.  Reversed  and  remanded*  Opinion  filed  October  5, 
1808. 

W.  E.  Williams,  Matthews  &  Gbigsbt,  W.  H.  Crow  and 
Jefferson  Orb,  attorneys  for  appellant. 

J,  D.  Hess,  Edwin  Johnston  and  Wm.  Mumfobd,  attorneys 
for  appellee. 

Mb.  Justice  Habkeb  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  on  the  official  bond  of  Jacob 
Windmiller,  sheriff  of  Pike  county  from  December,  1886, 
to  December,  1890,  to  recover  for  fees  collected  and  not 
reported  by  him. 

Section  10,  Article  10,  of  the  Constitution,  provides  that 
'*  the  county  board  shall  fix  the  compensation  of  all  county 
officers,  with  their  necessary  clerk  hire,  stationery,  fuel  and 
other  expenses,  and  in  all  cases  where  fees  are  provided 
said  compensation  shall  be  paid  only  out  of,  and  shall  in  no 
instance  exceed,  the  feps  actually  collected.9' 

In  September,  1886,  the  County  Board  of  Pike  County, 
in  fixing  the  compensation  of  county  officers  to  be  elected 
in  November  of  that  year,  adopted  the  following  order  as 
to  sheriff : 

"  That  the  sheriff  be  allowed  all  the  fees  and  emoluments 
of  said  office,  as  bis  salary,  not  to  exceed  eighteen  hundred 
dollars  ($1,800)  and  no  more." 

During  Wind  miller's  term  the  earnings  of  the  office 
amounted  to  $11,568.45,  of  which  he  collected  $10,36&45. 
Of  the  amount  collected  he  paid  out  $3,168.45  for  deputy 
hire,  and  reported  altogether  as  collected  $7,109.22. 

After  his  terms  of  office  had  expired  he  had  a  settlement 
with  the  county  board,  as  evidenced  by  an  adopted  report 
of  a  committee  on  salaried  officers,  which  reads  as  follows : 

"  We,  your  committee  on  salaried  officers,  would  respect- 
fully report  that  we  have  carefully  examined  the  report  of 


Thied  .  District— -Mat  Term,  1898.        275 

Windmiller  ».  The  People. 

Jacob  Windmiller,  ex-sheriff,  and  find  the  same  correct  and 
entirely  satisfactory,  and  recommend  its  approval.  We 
would  also  report  that  from  statement  there  is  due  said 
Windmiller  the  sum  of  $258.78,  and  that  there  are  uncol- 
lected fees  due  said  sheriff  amounting  to  the  sum  of  about 
$1,200,  and  that  we  have  settled  with  Mr.  Windmiller  as 
follows :  We  have  assigned  to  Mr.  Windmiller  all  uncol- 
lected fees  due  the  sheriff  at  this  time,  in  consideration  of 
the  payment  to  the  county  treasurer  the  sum  of  $500, 
and  the  release  of  said  Windmiller  of  said  sum  of  $258.78 
due  him  from  the  county,  which  settlement  shall  be  in  full 
of  all  debts  due,  and  demands  of  the  county  against  said 
Windmiller  or  of  the  said  Windmiller  against  the  county.'9 

Windmiller  subsequently  paid  into  the  county  treasury 
$500,  in  accordance  with  the  terms  of  the  settlement. 

Upon  the  trial  below,  a  jury  being  waived,  the  court 
charged  Windmiller  with  the  $8,168.45  paid  for  deputy  hire, 
credited  him  with  the  $500  paid  into  the  county  treasury 
and  rendered  judgment  for  $2,668.45. 

As  we  view  it,  the  case  hinges  entirely  upon  the  construc- 
tion of  the  order  of  the  county  board  fixing  the  salary  of 
Windmiller  at  $1,800.  Appellant  contends  that  the  $1,800 
is  exclusive  of  deputy  hire.  Appellee  contends  that  it 
includes  deputy  hire,  and  that  contention  was  adopted  by 
the  trial  court 

We  recognize  the  rule: of  law  which  authorizes  a  oourt  to 
place  the  same  construction  upon  a  contract  which  the  par- 
ties to  it  have  themselves  placed  upon  it,  and  note  the  testi- 
mony of  members  of  the  county  board  showing  that  they 
considered  the  order  as  allowing  Windmiller  to  pay  deputy 
hire  from  the  earnings  of  the  office  over  and  above  his 
salary  allowance;  but :  the  construction  which  individual 
members  of  the  board  placed  upon  the  order  would  not  be 
admissible.  The  only  competent  evidence  of  what  donstruc- 
tioti  wias  given  by  the  county  board  would  be  evidence  of 
some  official  act  \  While  it  is  also  contended  that  such  con- 
struction was  sufficiently  evidenced  by  acts  of  the  committee 
on  salaried  officers^  and  other  acts  of  the  board,  all  appear- 
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ing  of  record,  we  prefer  to  reach  a  construction  independ- 
ent of  such  aid. 

The  term  "  salary  "  means  a  reward  or  Recompense  paid 
for  personal  service.  As  applied  to  a  public  officer,  it  means 
the  compensation  paid  him  for  his  personal  service  in  the 
discharge  of  the  duties  of  his  office.  It  does  not  include 
money  necessarily  paid  to  others  as  expenses  in  performing 
the  duties  of  the  office.  It  is  not  a  correct  use  of  the  word, 
because  the  Constitution  says  "  compensation;7'  but  where  it 
has  been  thus  used  it  is  held  to  have  the  same  meaning  as 
that  word.  We  most  hold,  therefore,  that  the  term  as  used 
by  the  board  in  the  case  at  bar  does  not  include  deputy  bire 
unless  there  is  something  in  the  order  manifesting  such 
intent.  It  is  the  duty  of  the  county  board,  acting  under  the 
constitutional  requirement,  to  "  fix  the  compensation  of  all 
county  officers,  with  their  necessary  clerk  hire,  stationery, 
fuel  and  other  expenses;"  to  fix  clerk  or  deputy  hire  wbere- 
ever  the  employment  of  deputies  is  necessary  to  a  proper 
administration  of  the  affairs  of  the  office.  That  may  be 
done  in  what  is  commonly  called  a  "  lump  order,"  or  by  fix- 
ing it  separate  from  the  "  compensation  "  allowed  the  officer; 
but  where  the  board  has  in  such  a  case  fixed  compensation 
only,  and  has  not  undertaken  to  provide  for  clerk  hire,  and 
the  employment  of  a  clerk  or  deputy  is  necessary,  the  offi- 
cer paying  deputy  hire  from  the  earnings  of  the  office  should 
not,  and  in  our  view  of  the  law  can  not,  be  held  liable  to  the 
county  for  the  amount  paid  out. 

What  is  there  in  the  order  of  the  county  board  to  evi- 
dence an  intention  that  the  $1,800  should  be- regarded  as  a 
"  lump  order  ? "  What  is  there  to  show  that  the  board  con- 
sidered the  matter  of  deputy  hire  for  the  sheriff  t  The 
insistence  of  counsel  for  appellees  that  the  words  "  and  no 
more  "  relate  to  the  fees  and  emoluments  of  the  office,  and 
consequently  mean  "  no  deputy  hire,"  is  not  justified  by 
anything  appearing  in  the  order,  and  is  really  negatived  by 
the  use  of  the  same  words  at  the  end  of  the  orders  relating 
to  the  county  judge,  county  clerk  and  county  treasurer.  As 
to  the  county  judge,  for  instance,  the  order  reads :    "  That 
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the  judge  of  the  County  Court  be  allowed  the  sum  of  thir- 
teen hundred  dollars  ($1,300)  and  .stationery,  per  annum, 
during  his  term  of  office,  and  no  more."  We  think  a  proper 
interpretation  of  the  words  means  that  the  sheriff  should 
have  no  more  salary  than  $1,800.  Their  use  at  the  end  of 
the  order  was  entirely  unnecessary,  of  course,  as  it  was  at 
the  other  orders,  because  the  Constitution  inhibits  the  pay- 
ment  of  any  greater  compensation  to  an  officer  than  that 
fixed  at  the  commencement  of  his  term  of  office. 

We  must  hold,  therefore,  that  there  is  nothing  in  the 
order  of  the  county  board  fixing  the  compensation  of  officers 
elected  in  1886  to  indicate  that  the  matter  of  deputy  hire 
for  the  sheriff  was  considered,  and  that  it  was  the  intention 
to  allow  him  $1,800  per  annum  for  his  individual  compen- 
sation. 

It  is  contended  that  Windmiller  is  estopped  from  claim- 
ing for  amounts  paid  for  deputy  hire  because  he,  in  none  of 
his  reports,  asked  credit  for  such  expenditures.  It  was  his 
duty,  of  course,  to  have  reported  all  fees  collected  from 
time  to  time,  and  in  his  various  reports  to  show  what  had 
been  paid  by  him  for  deputy  hire;  but  his  failure  to  do  so 
would  not  work  a  forfeiture  of  his  right  to  claim  for  such 
credits,  or  estop  him  and  his  sureties  from  setting  them  up 
when  sued  on  his  official  bond  County  of  Schuyler  v. 
Bogue,  38  IlL  App.  48. 

It  is  also  contended  that  even  if  the  board  did  not  fix 
the  deputy  hire,  and  the  conditions  were  such  as  to  entitle 
Windmiller  to  a  deputy,  his  proper  remedy  was  by  man- 
damus against  the  board.  Our  courts  do  not  carry  the 
right  to  mandamus  to  the  extent  contended  for  by  appel- 
lees. And  if  such  right  existed  the  failure  of  Windmiller 
to  avail  himself  of  it  couli  not  be  taken  advantage  of  by 
the  county  in  this  litigation.  The  head  and  front  of  appel- 
lee's argument  under  this  head  is:  It  was  the  duty  of  the 
county  board  to  make  an  order  under  which  Windmiller 
could  have  applied  earnings  of  the  office  to  necessary  deputy 
hire.  Having  failed  to  discharge  its  duty  in  that  regard  it 
should  have  been  compelled  to  do  so  by  mandamus  at  the 
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suit  of  Windmiller;  but  as  Windmiller  failed  to  compel,  by 
mandamus,  a  performance  of  that  duty,  the  county  may 
take  advantage  of  that  and  the  dereliction  of  its  own  repre- 
sentative, body,  to  defeat  Windmiller  out  of  earnings  of  his 
office  which  justly  belong  to  him. 

>  We  do  not  care  to  further  extend  this  opinion  by  a  dis- 
cussion of  the  question  of  the  power  of  the  board  to  sell  the 
uncollected  fees  for  $500.  In  the  view  taken  by  us  upon 
the  main  question  in  controversy  that  one  is  not  involved. 
Some  forty-three  propositions  of  law  were  presented  to  the 
court  by  appellants.  Many  of  them  were  refused  and  many 
modified  so  as  to  conform  with  the  idea  of  the  court  that 
the  word  "  salary,"  as  used  in  the  order,  by  implication 
included  deputy  hire.  It  would  render  the  opinion  too 
lengthy  to  single  them  out  and  show  wherein  the  court 
erred.  We  deem  it  sufficient  to  say,  that  construction  placed 
upon  the  order  by  the  trial  court  was  erroneous,  and  reverse 
the  judgment  for  that  reason.  We  remand  the  cause  that 
it  may  be  tried  upon  lines'  which  agree  with  the  views 
herein  expressed.    Beversed  and  remanded. 


G.  T.  Penwell,  Warren  P.  Penwell  and  L.  Sehlierbacb, 

Partners  under  the  Name  of  The  Penwell  Coal 

Mining  Company,  v.  Belle  Harvey >  Adm'x. 

« 

1.  Negligent  Acts— Death  Resulting  from  Want'cf  Ordinary  Car* 
— Where  a  person  chooses  an  easier  rather  than  a  safe  method  of  doing 
an  act,  and  as  a  result  an  injury  occurs  and  the  person  loses  his  life, 
there  is  such  negligence  on  his  part  as  to  preclude  a  recovery. 

Action  for  Damages.— Death  from  negligent  act  Trial  in  the  Cir- 
cuit Court  of  Christian  County;  the  Hon.  William  11  Farmer,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant 
Heard  in  this  court  at  the  May  term,  1888.  Reversed  with  a  finding  of 
facts.    Opinion  filed  October  5,  189a 

J.  C.  MoBridk,  attorney  for  appellants. 
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LeForoke  &  Lbs  and  Hog  an  &  D  ben  nan,  attorneys  for 
appellee. 

Mb.  Justiob  Harkeb  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $1,726,  recovered 
by  appellee  in  a'  suit  against  appellants  for  the  loss  of  her 
husband,  whose  death  was  caused  by  injuries  received  by 
him  while  laboring  in  appellants'  coal  mine. 

The  evidence  in  the  record  shows  that  the  deceased  and 
one  William  Robson  had,  prior  to  the  accident,  been  work- 
ing together  in  appellants'  mine  for  about  two  years,  and  in 
the  particular  room  where  the  injuries  were  received  two 
or  three  months.  Working  together,  they  had  driven  the 
room  in  from  the  entry  about  one  hundred  and  fifty  feet. 
The  mining  in  this  mine  was  done  by  band,  and  it  was  the 
custom  for  the  mine  owners  to  furnish  roof  props  and  other 
timbers  and  for  the  miners  to  prop  the  roof  in  their  respect- 
ive rooms  and  care  for  them. 

The  room  where  Harvey  and  Robson  worked  was  a 
dangerous  place.  Some  time  before  the  accident  there  had 
been  one  "  fall  "  from  the  roof  and  a  large  quantity  of  slate 
and  coal  precipitated  upon  the  roadway  used  for  hauling 
cars  in  and  out  of  the  room.  At  the  request  of  Harvey, 
and  Robson  the  debris  was  removed  by  appellants  and  tim- 
bermen  were  sent  in  with  timbers  to  prop  the  roof.  The 
timbers  were  placed  under  the  direction  of  Harvey  and 
Robson,  however.  There  was  a  crack  in  the  slate  overhead 
extending  across  the  room,  which  necessitated  careful  prop- 
ping. A  day  or  two  before  the  accident,  after  Harvey  and' 
Robson  had  fired  a  shot  and  cleared  away  the  dislodged 
coal,  there  remained  hanging  from  the  ceiling  a  large  block 
of  coal,  weighing  about  two  tons,  connected  and  fastened  to 
the  wall  back  of  it  Both  men  knew  the  condition  was 
dangerous  and  on  the  morning  of  the  accident  were  cau- 
tioned about  it  by  the  superintendent.  After  the  superin- 
tendent had  left  the  room  Robson  tried  to  knock  the  body 
loose  with  his  drill  but  did  not  succeed.  Harvey  then  took 
the  drill  and  began  to  prod  and  pry  at  it.    As  a  result  of 


280  Appellate  Courts  of  Illinois. 

Vol.  78.]  Penwell  v.  Harvey. 

i 

his  efforts  the  coal  became  detached  from  the  top,  swung 
against  a  prop  that  had  been  placed  to  support  the  slate 
roof  and  knocked  it  down  upon  him.  In  the  falling  of  the 
prop,  slate  and  coal  he  received  the  injuries  which  caused 
his  death. 

We  are  unable  to  see  from  the  facts  disclosed  by  the  evi- 
dence in  the  record  any  ground  for  recovery  against  appel- 
lants. The  death  of  appellee's  intestate  was  not  occasioned 
by  any  failure  on  the  part  of  appellants  to  perform  a  duty 
which  they  owed  him  as  a  laborer  in  their  mine.  His  inju- 
ries were  caused  by  his  own  efforts  to  dislodge  a  large  block 
of  coal  which  had  become  fastened  to  the  ceiling  and  wall 
of  the  mine.  There  is  no  contention  that  appellants  had 
not  complied  with  the  law  requiring  them  to  furnish  timbers 
to  be  used  as  props  and  cap  pieces.  It  was  not  their  duty 
under  the  statute  or  common  law  to  prop  the  roof  of  the 
room  where  Harvey  was  working.  Consolidated  Coal  Co. 
v.  Yung,  24  111.  App.  255.  It  was  the  rule  of  the  mine  for 
the  owners  to  furnish  the  timbers  and  for  the  miners  to  prop 
the  roofs  of  their  respective  rooms  and  care  for  them  in 
their  own  way.  It  is  true  appellants  permitted  timbermen 
under  the  direction  of  Harvey  and  Bobson  to  prop  the  roof 
along  the  roadway  in  this  room  whenever  called  upon  by 
them.  They  were  old  men  and  doubtless  so  favored  by  the 
superintendent  for  that  reason.  Appellants  did  not  assume 
to  prop  any  other  part  of  the  room,  however,  and  at  the 
particular  place  where  the  accident  occurred  Harvey  had 
set  the  props  himself. 

The  evidence  shows  that  Harvey  was  not  in  the  exercise 
of  proper  care  for  his  own  safety.  He  was  an  experienced 
miner.  He  knew  the  dangerous  condition  of  the  roof  and 
the  dangers  necessarily  attending  an  attempt  to  dislodge  the 
body  of  coal  hanging  from  the  ceiling  and  wall,  in  the  man- 
ner adopted  by  him.  The  evidence^  shows  that  a  safer 
manner  of  dislodging  the  block,  and  one  that  would  have 
prevented  the  knocking  out  of  a  prop  erected  to  support  the 
roof,  would  have  been  to  place  sprags  against  it  to  keep  off 
the  prop.    That,  of  course,  would  have  been  more  trouble- 
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some  to  Harvey  and  Robson.  They  chose  an  easier  mode, 
and  as  a  result,  the  injury  occurred,  and  Harvey  lost  his  life. 
There  was  such  negligence  on  his  part  in  thus  placing  him- 
self in  a  perilous  position,  as  to  preclude  a  recovery  for  his 
death.  Simmons  v.  Chicago  &  Tomah  R.  R.  Co.,  110  111.  340; 
Karr  Supply  Company  V-  Kroenig,  167  III.  560. 

For  the  reasons  that  there  was  no  negligence  on  the  part 
of  appellants  which  contributed  to  the  injury,  and  that  the 
deceased  was  at  the  time  not  in  the  exercise  of  proper  care 
for  his  own  safety,  the  judgment  will  be  reversed,  and 
because  we  are  of  the  opinion  that  appellee  has  no  cause  of 
action  against  appellants,  the  cause  will  not  be  remanded. 
Judgment  reversed. 

Findings  of  facts  to  be  incorporated  in  the  judgment :  We 
find  that  appellants  were  guilty  of  no  negligence  that  caused 
or  contributed  to  the  injury  that  resulted  in  the  death  of 
Albert  Harvey;  we  find  that  Albert  Harvey,  appellee's 
intestate,  was  at  the  time  he  received  the  injuries  in  appel- 
lant's mine,  which  caused  his  death,  not  in  the  exercise  of 
ordinary  care  for  his  own  safety,  and  that  the  injuries  were 
occasioned  by  his  own  careless  and  negligent  act. 
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Chicago  &  E.  I.  R.  R.  Co.  v.  William  H.  Garner. 

1.  Master  and  Servant— Duty  of  the  Master  in  Furnishing  Appli- 
ances.— It  is  the  duty  of  the  master  to  use  reasonable  and  ordinary  care 
and  diligence  in  providing  suitable  and  reasonably  safe  appliances  for 
his  servants  to  work  with,  and  to  use  reasonable  and  ordinary  care  to 
keep  the  same  in  reasonably  safe  repair,  but  he  is  not  an  insurer  of  the 
safety  of  the  appliances. 

2.  Same— Duty  of  a  Servant— -Where  a  servant  has  been  in  the  use 
of  an  applianoe  for  a  long  space  of  time,  and  knows  as  much  about 
its  condition  as  any  other  servant  of  the  master,  he  can  not  assume 
that  it  is  safe  or  in  good  order,  but  is  required  to  use  reasonable  care 
and  diligence  to  ascertain  from  such  use  its  real  condition,  and  if  he 
finds  it  to  be  unsafe,  to  report  the  fact  to  the  master,  or,  in  default 
thereof,  he  will  be  presumed  to  have  assumed  the  increased  hazard 
occasioned  by  its  being  out  of  repair. 
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Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court 
of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  May  term,  1898.  Reversed  and  remanded. 
Opinion  filed  October  5,  1898. 

H.  M.  Steely,  attorney  for  appellant;  W.  H.  Ltford,  of 
counsel. 

Mabin  &  Clark,  attorneys  for  appellee. 

Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  the  appellee 
in  the  Circuit  Court  of  Vermilion  County  against  the  appel- 
lant, and  after  a  trial  by  jury  resulted  in  a  verdict  and  judg- 
ment ,in  favor  of  the  appellee  for  $8,000.  The  case  is 
brought  to  this  court  by  the  appellant,  and  a  reversal  of  the 
judgment  is  urged  on  the  ground  that  the  court  gave 
improper  instructions  to  the  jury  at  the  "request  of  the 
appellee,  and  that  the  verdict  is  contrary  to  the  law  and 
evidence.  The  declaration  charged  that  while  the  plaint- 
iff was  employed  by  the  defendant  as  a  fireman  on  a 
freight  engine,  the  defendant  negligently  furnished  that 
engine  with  a  defectively  constructed  shaker-bar  and 
post  with  which  to  shake  the  ashes,  etc.,  out  of  the  fire- 
box of  the  engine,  and  that  the  said  shaker-bar  and  post 
were  not  reasonably  adapted  to  perform  that  work, 
and  also  that  the  said  shaker-bar  and  post  were  negli- 
gently permitted  by  the  defendant  to  become  worn  and 
out  of  order  so  that  the  same  were  not  safe  to  be  used 
by  the  plaintiff  for  the  purpose  of  shaking  the  ashes  out  of 
the  fire-box  of  the  engine;  by  reason  of  which  negligence  the 
plaintiff,while  using  due  care  and  caution  for  his  own  safety 
when  using  said  shaker-bar  and  post  in  the  proper  dis- 
charge of  his  duties  as  such  fireman,  sustained  severe  per* 
sonal  injuries,  for  which  he  claims  damages.  The  defendant 
pleaded  not  guilty.  The  evidence  shows  that  the  plaintiff 
had  been  using  the  shaker-bar  and  post  in  question  as  fire- 
man on  the  engine  some  six  weeks  before  he  was  hurt,  and 
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when  the  engine  was  hauling  a  freight  train,  the  plaintiff, 
while  using  the  shaker-bar  and  post,  fell  off  the  engine,  the 
shaker- bar  falling  off  on  the  ground  with  him,  and  he  was 
severely  injured  in  his  person.  It  appears  that  the  shaker- 
bar  is  made  more  secure  on  the  post  by  a  split  key  so  placed 
as  to  prevent  its  coming  off,  and  that  before  the  injury 
this  key  had  been  worn  so  that  it  broke  or  fell  out.  It  also 
appears  that  the  place  where  the  split  key  is  when  the 
appliance  is  in  position  for  use  is  so  situated  that  it  is  not 
visible  and  can  only  be  seen  when  the  apparatus  is  taken 
apart;  and  that  with  the  key  worn  out  the  shaker-bar  is  not 
apt  to  fall  off  with  ordinary  use,  but  as  the  post  was  worn 
some,  that  tended  to  make  it  more  likely  to  fall  off.  There 
was  a  conflict  in  the  evidence  as  to  the  condition  of  the 
split  key  and  the  extent  the  post  was  worn,  and  also  as  to 
whether  the  appliance  on  the  engine  to  shake  out  the  ashes 
was  such  as  is  in  ordinary  use  and  was  a  reasonably  safe 
appliance;  and  as  to  whether  or  not  the  plaintiff  was  using 
due  and  ordinary  care  for  his  own  safety  when  he  fell  and 
was  injured. 

Under  such  a  condition  it  was  highly  proper  and  indeed 
necessary  that  the  court  should  give  the  jury  proper 
instructions,  that  were  free  from  error.  Complaint  is  made 
by  the  appellant  of  plaintiff's  first,  fourth  and  seventh 
instructions.    These  instructions  are  as  follows : 

"  1.  You  are  instructed  that  it  is  the  duty  of  the  master 
to  keep  the  machinery  which  he  furnishes  his  employes  in 
reasonably  safe  repair.  So  in  this  case,  if  you  believe  from 
a  preponderance  of  the  evidence  that  the  plaintiff  was 
employed  as  a  fireman  on  one  of  the  defendant's  engines  on 
the  occasion  in  question,  and  you  further  believe  from  a  pre- 
ponderance of  the  evidence  that  the  defendant  then  and 
there  carelessly  and  negligently  permitted  the  top  of  the 
post  in  question  on  said  engine  to  become  worn  so  that  the 
shaker-bar  and  post  was  not  then  and  there  reasonably 
adapted  to  perform  the  work  for  whioh  it  was  intended,  as 
by  the  first  additional  count  of  the  plaintiff's  declaration 
alleged,  and  you  further  believe  from  a  preponderance  of 
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the  evidence  that  while  the  plaintiff  was  in  the  usual 
coarse  of  his  employment,  and  while  in  the  exercise  of  due 
care  and  caution  for  his  own  safety  the  shaker-bar  by 
reason  of  the  worn  condition  of  said  post  as  aforesaid,  if 
the  evidence  shows  that  said  post  was  worn,  gave  way  and 
occasioned  the  injury  complained  of  to  the  plaintiff,  you 
should  assess  his  damages  at  whatever  you  think  he  has 
sustained  under  all  the  facts  and  circumstances  of  the  case 
as  shown  by  the  evidence." 

"  4.  The  court  instructs  the  jury  that  it  was  the  duty  of 
a  master  to  furnish  his  employes  with  machinery  that  is  rea- 
sonably safe  to  perform  the  work  for  which  it  was  intended. 
So  in  this  case  if  you  believe  from  a  preponderance  of  the 
evidence  that  the  plaintiff  was  employed  by  the  defendant 
as  a  fireman  on  one  of  its  engines  upon  the  occasion  in 
question,  and  you  further  believe  from  a  preponderance  of 
the  evidence  that  the  defendant  then  and  there  furnished 
the  plaintiff  with  a  shaker-bar  and  post  that  was  imper- 
fectly constructed,  and  was  not  then  and  there  reasonably 
adapted  to  perform  the  work  for  which  it  was  intended,  as 
by  the  plaintiffs  declaration  alleged,  and  you  further 
believe  from  a  preponderance  of  the  evidence  that  while  the 
plaintiff  was  in  the  exercise  of  due  car  and  caution  for  his 
own  safety,  the  shaker-bar  and  post,  by  reason  of  its 
improper  construction,  if  the  evidence  shows  it  was  improp- 
erly constructed,  gave  way  and  caused  the  injury,  com- 
plained of  to  the  plaintiff,  as  alleged  in  his  declaration,  then 
your  verdict  should  be  for  the  plaintiff." 

"  7.  You  are  further  instructed  that  it  is  the  duty  of  a 
master  to  furnish  reasonably  safe  appliances  for  his  servants 
to  work  with,  and  that  such  duty  is  a  positive  obligation 
towards  the  servant,  and  the  master  is  responsible  for  any 
failure  to  discharge  that  duty,  whether  he  undertakes  it 
personally  or  through  another  servant;  and  the  serVant  has 
the  right  to  assume  that  the  master  has  discharged  his  duty 
in  that  behalf  and  to  act  on  such  assumption,  in  the  absence 
of  actual  knowledge  to  the  contrary.  So  in  this  case,  the 
plaintiff,  in  the  absence  of  any  actual  knowledge  to  the  con- 
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trary,  bad  the  right  to  assume  that  the  shaker-bar  and  post 
furnished  him  was  reasonably  safe  to  perform  the  work  for 
which  it  was  intended;  and  if  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  defendant  furnished  the  plaint- 
iff with  a  shaker-bar  and  post  upon  the  occasion,  that  Xvas 
then  and  there  defectively  constructed,  as  by  the  plaintiff's 
declaration  alleged,  and  you  further  believe  from  a  pre- 
ponderance of  the  evidence  that  while  the  plaintiff  was  in 
the  exercise  of  due  care  and  caution  for  his  own  personal 
safety,  the  said  shaker-bar,  by  reason  of  its  defective  con- 
struction, if  the  evidence  shows  that  it  was  defectively 
constructed,  gave  way  and  caused  the  injury  complained  of, 
then  your  verdict  should  be  for  the  plaintiff." 

All  of  these  instructions  are  open  to  the  serious  objection 
that  they  each  tell  the  jury  that  it  was  the  duty  of  the 
defendant  to  furnish  and  keep  the  appliances  it  furnished 
the  plaintiff  to  work  with  in  reasonably  safe  condition  and 
repair,  while  the  law  is  that  it  is  only  the  duty  of  the  mas- 
ter to  use  reasonable  and  ordinary  care  and  diligence 
in  providing  suitable  and  reasonably  safe  appliances  for  his 
servants  to  work  with,  and  to  use  reasonable  and  ordinary 
care  to  keep  the  same  in  reasonably  safe  repair;  he  is  not  an 
insurer  of  the  safety  of  the  appliances.  Camp  Point  Mfg. 
Co.  v.  Ballou,  71  111.  417.  ' 

The  seventh  instruction  was  also  open  to  the  further 
objection  that  it  told  the  jury  that,  in  the  absence  of  any 
actual  knowledge  to  the  contrary,  the  plaintiff  had  the  right 
to  assume  that  the  shaker-bar  and  post  furnished  him  were 
reasonably  safe  to  perform .  the  work  for  which  it  was 
intended,  etc.;  and  as  the  evidence  had  disclosed  that  the 
plaintiff  had  constantly  used  this  shaker-bar  and  post  for 
some  six  weeks  before  he  sustained  his  injuries,  and  in  that 
time  he  could  have  known  and  most  likely  did  know  as 
much  about  the  condition  of  the  same  as  any  other  servant 
of  the  appellant,  therefore,  under  the  law,  he  could  not 
assume  that  it  was  safe  or  in  good  order,  as  this  instruction 
states  he  might,  but  was  compelled  to  use  reasonable  care 
and  diligence  to  ascertain  frjm  such  use  its  real  condition, 
and  if  he  found  it  to  be  unsafe,  to  report  that  fact  to  the 
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appellant,  or  in*  default  thereof  he  is  supposed  to  have 
assumed  the  increased  hazard  occasioned  by  its  being  out  of 
repair.  Ballou  case,  supra.  This  instruction,  therefore,  con- 
tained error  that  was  prejudicial  to  the  appellant  for  that 
reason  also. 

In  this  case,  from  the  averments  in  the  declaration,  it  was 
necessary  for  the  appellee  to  prove  by  a  preponderance  of 
the  evidence,  (1)  that  the  shaker-bar  and  post  of  the  engine 
in  question,  at  the  time  the  appellee  was  injured,  were  defect- 
ive; (2)  that  the  appellant  had  notice  thereof,  or  by  the  use 
of  reasonable  care  ought  to  have  had;  (3)  that  the  appellee 
did  not  know  of  the  defect,  and  had  no  equal  means  of 
knowing  with  the  appellant;  and  the  instructions  of  the 
court  upon  those  questions  of  fact  should  have  been  clear 
and  explicit  so  that  the  jury  could  easily  determine  from 
the  evidence  the  rights  of  the  parties  under  the  law  as  appli- 
cable to  the  facts  in  evidence,,  as  there  was  a  conflict  in  the 

*  

evidence  on  all  these  questions.  Goldie  et  al.  v.  Werner, 
151  III.  551. 

We  are  satisfied  the  first,  fourth  and  seventh  instructions  of 
the  plaintiff  contained  prejudicial  error  and  were  well  calcu- 
lated to  mislead  the  jury  to  the  prejudice  of  the  appellant  on 
vital  questions  to  be  settled  by  itx  and  therefore  ought  not  to 
have  been  given  in  the  form  they  were.  As  to  the  verdict 
being  contrary  to  the  law  and  evidence,  we  will  not  express 
an  opinion,  as  we  have  concluded  that  this  case  ought  to  be 
retried. 

For  the  errors  indicated,  we  reverse  the  judgment  of  the 
Circuit  Court,  And  remand  this  case  to  that  court  for  such 
further  proceedings  therein  as  the  parties  are  entitled  to 
under  the  law.    Reversed  aftd  remanded.  * 
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|  99  J^279         j     Fbllow-Sebvantb— Fireman  and  Engineer.— The  fireman  of  a 
78      2#6|     passenger  train  and  the  engineer  of  a  freight  train  in  the  employ  of  the 
1 12  _  *  23 1 1,    same  company  are  f ellow-servantfl. 

2.    Sams— 77ie  Doctrine  Abolished  &  Indiana,  ~Im  the  State  of  butt- 
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ana  an  employe  of  a  railroad  corporation  may  recover  for  injuries 
received  while  in  service,  caused  by  the  negligence  of  a  fellow-servant. 
8.  Actions — JFbr  Death  from  Negligent  Act,  Transitory.—  Actions  to 
recover  damages  resulting  from  death  by  negligence  are  transitory,  and 
may  be  maintained  in  any  court  of  competent  jurisdiction  into  which 
the  defendant  may  be  brought  by  service  of  process. 

4.  Same— In  one  State  for  a  Wrong  Committed  in  Another.— An 
action  may  be  maintained  in  one  State  for «  wrong  done  in  another 
which  Is  actionable  there,  although  a  like  wrong  done  in  the  State  where 
the  suit  is  brought  is  not  actionable,  provided  the  enforcement  of  it  is 
not  against  public  policy. 

5.  Public  Policy— Doctrine  of  FellouhServanU  Not  Against— The 
common  law  fellow-servant  i;ule  does  not  have  its  foundation  in  public 
policy  in  the  sense  in  which  that  term  is  used  when  our  courts  are  called 
upon  to  enforce  a  right  of  action  -based  upon  the  statute  of  another 
State. 

6.  Sake— The  Term  Defined.— -The  term  public  policy,  when  used  in 
regard  to  enforcing  the  statutes  of  other  States,  relates  to  good  morals, 
natural  justice  and  matters  affecting  the  citizens  of  this  State  generally. 

7.  Couity—As  Applied  to  Actions  Arising  in  Other  States.— Inter- 
state comity  does  not  extend  to  the  enforcement  of  the  penal  and  police 
regulations  of  other  States. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court 
of  'Vermilion  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  tins  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed 
October  5,  1896. 

Will  H.  Lyford,  H.  M.  Steely  and  Albert  M.  Cross, 
attorneys  for  appellant. 

The  statute  creating  a  liability  for  damages  for  death  by 
wrongful  act,  will  not  be  enforced  in  another  State  which 
has  no  such  statute,  or  which  has  a  radically  different 
statute  on  that  subject.  Richardson  v.  N.  Y.  C.  R.  R.,  98 
Mass.  85;  Ash  v.  B.  &  O.  R.  R.,  72  Md.  144;  Texas  P.  Ry. 
v.  Richards,  68  Tex.  375;  S.  &  L.  T.  M.  Ry.  v.  McCorraick, 
71  Tex.  660;  Davis  v.  N.  Y.,  etc.,  Ry.,  143  Mass.  301;  Wood- 
ard  v.  M,  S.  &  N.  I.  R.  R.,  10  O.  St.  121;  McCarthy  v.  C., 
RI.4P.  Ry.,  18  Kas.  46;  Whitford  v.  Panama  Ry",  23  N. 
Y.  465;  Lower  v.  Segal,  59  N.  J.  Law,  66;  Vawter,  Adm'r, 
v.  M.  P.  Ry.,  84  Mo.  679. 

Tilton  <fc  Cukdiff,  attorneys  for  appellee. 


288  Appellate  Courts  op  Illinois. 

■    — — — — ^— — ^—^— — »—     ■  — —   ■     »— i — — ^ ^ ^^i^— ^^ 

Vol.  78.]  C.&RLRR.C01  *.  Rouse. 

v  ■    '  '  ' 

The  statute  abrogating  the  fellow-servant  rule  is  consti- 
tutional. Missouri  Pacific  Ry.  Co.  v.  Mackey,  127  TJ.  8.  205; 
Minneapolis  Ry.  Co.  v.  Herrick,  127  U.  8.  210;  Minneapolis 
By.  Co.  v.  Herrick,  31  Minn.  11;  Minneapolis  Ry.  Co.  ?. 
Herrick,  32  Minn.  435. 

Actions  of  this  character  are  transitory  and  not  local. 
They  can  be  maintained  in  any  court  to  whose  jurisdiction 
the  defendant  can  be  subjected.  Rorer  on  Interstate  Law, 
page  217,  cites  numerous  authorities :  Herrick  v.  M.  &  St.  L 
Ry.  Co.,  31  Minn.  11;  action  brought  in  Minnesota  for  death 
occurring  in  Iowa.  Northern  Pacific  Ry,  Co.  v.  Babcock,  154 
U.  S.  190;  action  brought  in  Minnesota  for  death  occurring 
in  Montana.  Higgins  v.  Central  New  England  Ry.  Co.,  155 
Mass.  176;  action  in  Massachuetts  for  accident  in  Connecticut. 
Burns  v.  G.  R.  &  I.  Ry.Co.,  113  Ind.  169;  action  brought 
in  Indiana  for  death  occurring  in  Michigan.  Leonard  v. 
Columbia  Navigation  Co.,  84  N.  Y.  48;  action  brought  in 
New  York,  death  occurring  in  Connecticut.  McLeod  y.  C. 
&  P.  Ry.  Co.,  58  Vt.  727;  action  brought  in  Vermont  for 
injury  in  the  Province  of  Quebec.  Hanna  v.  Grand  Trunk 
Ry.  Co.,  41  111.  App.  116;  action  brought  in  Illinois  to  recover 
under  Canadian  act.  Shedd  v.  Moran,  10  111.  App.  618;  ac- 
tion was  brought  in  Illinois  for  death  occurring  in  Indiana. 

A  private  action  may  be  maintained  in  one  State,  if  not 
contrary  to  its  own  policy,  for  a  wrong  done  in  another 
State,  and  actionable  there,  although  a  like  wrong  would 
not  be  actionable  in  the  State  where  the  snit  is  brought. 
Huntington  v.  Attrill,  146  U.  S.  670;  Dennick  v.  Railroad 
Co.,  103  U.  S.  11;  Texas  &  Pacific  Ry.  Co.  v.  Cox,  145  U. 
S.  593;  Herrick  v.  Minneapolis  Ry.  Co.,  31  Minn.  11,  16  N. 
W.  Rep.  413. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court 
This  suit  was  brought  to  recover  damages  for  the  negli- 
gent killing  of  one  George  W.  Brewer,  in  a  collision  of  two 
trains  on  appellant's  railroad  in  the  State  of  Indiana  on  the 
16th  of  December,  1897.  A  trial  in  the  Circuit  Court 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee, 
administrator  of  Brewer's  estate,  for  $5,000. 


Third  District— May  Term,  1898.        289 

•   -  — 

C.  <fc  E.  I.  R.  R.  Co.  v.  Rouse. 


Brewer  was  in  the  employ  of  appellant  as  locomotive  fire- 
man on  a  passenger  train  on  appellant's  railroad  between 
Danville,  111,,  and  Terre  Haute,  Ind.  He  resided  with  his 
family  at  Danville.  He  was  killed  by  the  colliding  of  his 
train,  which  was  running  south,  with  a  freight  train  which 
was  running  north,  near  Lyford  station,  in  Parke  county, 
Ind.  The  collision  occurred  by  reason  of  the  failure  of  the 
engineer  of  the  freight  train  to  take  the  side  track  at  a 
station  four  miles  south  of  Lyford,  as  it  was  his  duty  to  do. 
Both  trains  were  being  operated  by  appellant,  and  Brewer 
and  the  engineer  of  the  freight  train  were  fellow-servants. 
Had  the  collision  occurred  within  the  territorial  limits  of 
Illinois  there  would* be  no  right  to  recover  because  of  the 
doctrine  of  fellow-servant  as  it  obtains  in  our  State.  That 
doctrine  has  been  abolished  by  statute  in  Indiana,  however, 
and  in  that  State  an  employe  of  a  railroad  corporation  may 
recover  for  injuries  received  while  in  service  although  caused 
by  the  negligence  of  a  fellow-servant. 

The  statute  of  Indiana  was  pleaded,  and  the  law  of  that 
State  controlled  the  cause  on  the  trial,  as  appears  from  the 
rulings  of  the  court  in  passing  upon  the  admission  of  evi- 
dence and  the  giving  of  instructions.  It  is  not  necessary 
to  set  forth  in  detail  the  facts  attending  the  collision,  which 
show  that  it  was  occasioned  by  the  negligence  of  the  engi- 
neer of  the  freight  train.  It  is  sufficient,  in  deciding  the 
chief  and  only  frictional  question  involved,  to  say  that  the 
collision  was  caused  by  the  negligence  of  the  engineer  and 
that  the  evidence  shows  a- clear  right  to  recover  under  the 
laws  of  Indiana.  That  is  practically  conceded  by  counsel 
for  appellant,  but  they  contend  that,  having  elected  to  sue 
in  Illinois,  appellee  must  have  his  rights  determined  by  the 
laws  of  Illinois.  The  single  question  for  our  decision,  there- 
fore, is  whether  the  statute  of  Indiana  or  the  fellow-servant 
rale  of  Illinois  is  the  law  of  the  case. 
.  Actions  of  this  kind  are  transitory  and  may  be  main- 
tained in  any  court  of  competent  jurisdiction  into  which  the 
defendant  may  be  brought  by  service  of  process.  While 
there' is  some  conflict  in  the  State  courts  of  last  resort  upon 
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the  question,  in  the  Federal  courts,  and  in  a  majority  of  the 
State  courts  where  it  has  been  considered,  it  is  held  that 
an  action  may  be  maintained  in  one  State  for  a  wrong  done 
in  another  State  which  is  actionable  there,  although  a  like 
wrong  done  in  the  State  where  the  suit  is  brought  would 
not  be  actionable,  provided  the  enforcement  of  it  would  not 
be  against  public  policy.  Denniok  v.  Railroad  Co.,  103  U. 
S.  11;  Texas  &  Pacific  Railway  Co.  v.  Cox,  145  U.  S.  593; 
Huntington  v.  Attrill.  146  XL  S.  657;  Nprthern  Pacific  Rail- 
way  Co.  v.  Babcock,  154  U.  S.  190;  Leonard  v.  The  Colum- 
bia Navigation  Co.,  84  N.  Y.  11;  Higgins  v.  Central  New 
England  &  Western  Railroad,  Co.,  155  Mass.  176;  Herrick 
v.  Minneapolis  Railway  Co.,  31  Minn.  11;  Morris  v.  C,  R. 

1.  &  P.  Ry.  Co.,  65  IoWa,  727. 

The  argument  of  appellant  is  stated  in  logical  formula  as 
follows :  1.  The  courts  of  Illinois  will  not  enforce  the  stat- 
ute of  another  State  which  is  contrary  to  our  public  policy. 

2.  The  fellow-servant  rule  is  part  of  our  public  policy. 

3.  Therefore  the  Indiana  statute,  which  abrogates  the  fellow- 
servant  rule,  will  not  be  enforced  by  the  courts  of  Illinois. 
The  first  proposition  is  so  firmly  established  that  the  cita- 
tion of  authority  in  support  of  it  is  unnecessary.  The 
fallacy  of  the  argument,  as  we  view  it,  lies  in  the  second 
proposition.  We  do  not  understand  the  common  law 
fellow-servant  rule  to  have  its  foundation  in  public  policy 
in  the  sense  in  which  that  term  is  used  when  our  courts  are 
called  upon  to  enforce  a  right  of  action  based  upon  the 
statute  of  another  State.  The  term  publio  policy,  when 
used  in  that  sense,  relates  to  good  morals,  natural  justice 
and  matters  affecting  the  citizens  of  the  State  generally. 
To  justify  a  court  in  refusing  to  enforce  a  right  of  action 
which  accrued  under  the  statute  of  another  State,  because 
against  public  policy,  it  must  appear  that  the  statute  is 
against  good  morals  or  natural  justice,  or  that  its  enforce- 
ment would  be  prejudicial  to  the  general  interest  which 
the  citizens  of  the  State  hold  in  common.  Herrick  v.  Min- 
neapolis &  St.  Louis  Ry.  Co.,  31  Minn.  11;  Northern  Pacific 
Railroad  Co.  v.  Babcock,  154  IT.  S.  190.  Each  of  the  cases 
cited  was  like  the  one  at  bar. 
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In  the  case  of  Hanna  v,  G.  T.  By.  Co.,  41 I1L  App.  116, 
the  question  was  whether  the  right  of  action  for  the  killing 
of  Haana's  intestate  in  Canada,  based  upon  the  statute  of 
Canada,  could  be  enforced  in  Illinois.  The  question  was 
there  decided  in  the  affirmative;  and  in  the  very  learned 
opinion  delivered  by  Presiding  Judge  Moron  the  following 
language  appears:  "Whether  the  wrongful  or  negligent 
act  causing  the  injury  is  one  that  entitles  the  injured  person 
to  an  action  depends  on  the  law  of  the  State  or  country  in 
which  the  injury  is  received,"  In  the  case  of  Shedd  v. 
Moran,  10  I1L  App.  618,  which  was  brought  on  an  Indiana 
statute  giving  the  father  a  right  of  action  for  damages  for 
killing  or  injuring  his  minor  child,  Mr.  Justice  Bailey, 
delivering  the  opinion  of  the  court,  said :  "  The  point  is 
made  for  counsel  for  the  defendants,  and  argued  with  great 
earnestness,  that  statutes  giving  a  right  of  action  for 
negligently  causing  the  death  of  a  person,  are  penal  in  their 
nature,  and  are  only  a  part  of  the  police  regulations  of  the 
State  which  enacts  them.  If  these  assumptions  are  true  it 
necessarily  follows  that  actions  founded  on  such  statutes 
are  local  and  can  be  entertained  only  in  the  local  tribunals* 
Interstate  comity  does  not  extend  to  the  enforcement  of 
the  penal  and  police  regulations  of  other  States,  and  if  the 
statutes  in  question  are  of  that  nature  it  is  clear  that  the 
present  action  can  not  be  maintained.  We  are  cited  to 
some  decisions  which  seem  to  support  the  views  urged  by 
counsel.  The  contrary  doctrine,  however,  is  held  in  the 
most  recent  adjudications  of  courts  of  the  highest  authority, 
and  we  feel  warranted  in  holding  the  law  to  be  that  actions 
of  this  kind  are  transitory,  and  that  where  the  right  of 
action  has  become  fixed  and  the  legal  liability  incurred,  the 
defendant  maybe  prosecuted  in  any  court  to  tfhose  jurisdic- 
tion he  can  be  subjected,  provided  the  statute  is  not  incon- 
sistent with  the  public  policy  of  the  State  in  which  the 
liability  is  sought  to  be  enforced."  These  are  the  only  two 
reported  cases  on  the  question  in  Illinois.  They  are  in  line 
with  the  other  cases  cited. 

In  answer  to  the  contention  that  our  courts  should  not  by 
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comity  and  interstate  politeness  enforce  an  action  based 
on  an  Indiana  statute,  because  the  courts  of  that  State  are 
inhibited  by  legislative  enactment  from  applying*  the  law 
of  another  State  against  a  railroad  corporation  operating  a 
line  of  road  passing  through  Indiana  and  the  other  State  in 
a  suit  by  a  citizen  of  Indiana  to  recover  for  injuries  received 
on  that  portion  of  the  road  lying  in  the  other  State,  it  may 
be  replied  that  this  is  not  a  suit  by  a  citizen  of  Indiana. 
Appellant  is  an  Illinois  corporation;  Brewer,  at  the  time  of 
his  employment  and  at  the  time  of  his  death,  was  a  citizen 
of  Illinois;  his  next  of  kin  are  citizens  of  Illinois,  and 
appellee  was  appointed  administrator  by  an  Illinois  court. 
Under  Brewer's  contract  of  employment  he  was  compelled 
to  perform  his  duties  partly  in  Illinois  and  partly  in  In- 
diana. While  performing  what  was  required  of  him  in 
Illinois  he  assumed  the  risks  of  the  service  under  the  laws 
of  Illinois,  and  while  performing  what  was  required  of  him 
in.  Indiana  he  assumed  the  risks,  of  the  service  under  the 
laws  of  Indiana. 

The  liability  and  right  to  recover  were  fixed  by  the  laws 
of  Indiana  and  the  judgment  should  be  affirmed.  Judg- 
ment affirmed. 


William  Weiss  v.  William  H.  Binnian. 

1.  Practice— Judgment  upon  Unanswered  Pleas.— It  pleas  filed 
constitute  a  complete  defense  to  each  cause  of  action  set  up  in  the 
various  counts  of  the  declaration,  and  the  plaintiff  declines  to  meet 
then  by  proper  replications,  the  court  may  enter  judgment  in  bar  upon 
them,  notwithstanding  there  were  issues  standing  undetermined  upon 
other  pleas.  x  , 

2.  Pleas—  Demurrers-Effect  of  Standing  by  a  Replication.— When 
the  defendant's  plea  is  in  bar  of  the  action,  and  a  demurrer  is  sustained 
to  a  defective  replication,  and  the  plaintiff  elects  to  stand  by  his  replica- 
tion, the  effect  is  the  same  as  though  the  issue  tendered  by  the  plea  had 
been  decided  for  the  defendant. 

8.  Waiver—  When  a  Party  Does  Not  Stand  by  His  Demurrer.— 
Where  the  plaintiff,  instead  of  standing  by  his  demurrer  to  pleas,  files 
special  replications  to  them,  he  is  not  in  a  position  to  urge  that  the  court 
erred  in  overruling  his  demurrer  to  the  pleas. 
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4.  Covenants— For  Title— Effect  o/.— Where  a  person  insists  upon 
and  obtains  a  covenant  for  title,  he  has  the  right  to  rely  upon  it  and 
enforce  its  performance  or  recover  damages  for  its  breach.  A  vendor  is 
under  no  compulsion  to  make  a  covenant  when  he  sells  land,  but  hav- 
ing done  so  he  must  keep  it,  or  respond  in  damages  for  injuries  sustained 
by  its  breach. 

5.  Same— What  Is  Not  a  Release  of— It  is  not  a  release  or  discharge 
of  a  covenant  to  say  that  both  parties  knew  that  it  would  not  be  per- 
formed when  it  was  made.  A  person  may  warrant  an  article  to  be 
sound  when  both  buyer  and  seller  know  it  to  be  unsound. 

6.  Same— Right  to  Recover  for  a  Breach  Not  Affected  by  Knowledge, 
of  Covenantee. — The  fact  that  a  grantee  knew  at  the  time  a  covenant 
was  made  that  the  grantor  did  not  have  a  clear  title  to  the  land  con- 
veyed does  not  affect  his  right  to  recover  damages  for  its  breach. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of 
Tazewell  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.. 
Judgment  for  defendant  on  demurrer  to  replication.  Appeal  by  plaint- 
iff. Heard  in  this  court  at  the  May  term,  1898.  Affirmed  Opinion 
filed  October  5, 1896. 

Bbn.  Hoff,  Jr.,  and  W.R.  Curkan,  attorneys  for  appellant. 

Abthur  Ketthlky,  attorney  for  appellete. 

Mb.  Justice  Harksr  delivered  the  opinion  of  the  court. 
This  is  an  action  of  assumpsit,   brought  by  appellant 
against  appellee,  upon  the  following  instrument : 

"  $5,000.  Peoria,  Ills.,  Jan'y  16, 1893. 

On  or  before  July  10th,  1896,  after  date,  I  promise  to  pay 
to  the  order  of  William  Weiss,  five  thousand  dollars,  at  the 
First  National  Bank,  Peoria,  Ills.,  value  received,  with 
interest  at  the  rate  of  six  per  cent  per  annum  from  July 
10th,  1S93. 

William  H.  Binnian. 

William  E.  Stone." 

To  the  declaration  appellee  pleaded  the  general  issue  and 
a  number  of  special  pleas,  some  of  which  the  court  on 
demurrer  held  good  and  some  bad.  As  we  view  the  record 
we  deem  it  unnecessary  to  consider  in  this  opinion  other  of 
the  pleadings  than  appellee's  amended  fourth,  fifth  and  sixth 
pleas,  and  appellant's  replications  to  those  pleas.    The  court 
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held  those  pleas  good  and  the  replications  interposed  to 
them  bad.  Appellant  stood  by  his  replications  and  the 
court  rendered  judgment  against  him  for  costs  of  suit 
because  the  pleas  were  in  bar  and  unanswered.  If  the  pleas 
mentioned  constitute  a  complete  defense  to  each  cause  of 
action  set  up  in  the  various  counts  of  the  declaration,  and 
appellant  declined  to  meet  them  by  proper  replications,  then 
the  court  rightfully  entered  judgment  in  bar  upon  them, 
notwithstanding  there  were  issues  standing  undetermined 
upon  other  pleas.  When  the  defendant's  plea  goes  to  bar 
the  action,  and  a  demurrer  is  sustained  to  a  defective  repli- 
cation, and  the  plaintiff  elects  to  stand  by  his  replication, 
the  effect  is  the  same  as  though  the  issue  tendered  by 
the  plea  had  been  decided  for  the  defendant.  Ward  v. 
Stout,  32  111.  399. 

Those  pleas  aver  that  the  promissory  note  above  described 
is  the  sole  cause  of  action  and  that  it  is  the  last  to  mature 
of  a  series  of  notes,  aggregating  $18,200,  made  by  Stone  as 
principal,  and  the  defendant  as  surety,  for  the  purchase  price 
of  certain  real  estate  bought  of  the  plaintiff  by  Stone,  and 
which  the  plaintiff  agreed  to  convey  to  Stone  upon  the  per- 
formance of  certain  conditions  expressed  in  a  written  con- 
tract entered  into  contemporaneously  with  the  execution  of 
the  notes,  a  material  part  of  which  is  as  follows : 

"  Upon  the  payment  of  said  sums  being  made  at  the  time 
and  in  manner  aforesaid,  the  said  William  and  Eva  Weiss 
covenant  and  agree,  to  and  with  the  said  William  £.  Stone, 
his  heirs,  executors*  administrators  and  assigns,  to  execute  a 
good  and  sufficient  deed  of  conveyance,  in  fee  simple,  free 
from  incumbrance,  with  full  covenants  of  warranty  for  the 
above  described  premises." 

The  written  contract  is  set  up  in  one  of  the  pleas  ver- 
batim and  is  referred  to  in  the  other  pleas.  The  pleas 
further  aver  that  neither  the  plaintiff  nor  Eva  Weiss  ever 
had  a  good  title  to  certain  of  the  premises  described  in  the 
contract,  free  from  incumbrances,  and  that  neither  of  them, 
prior  to  the  commencement  of  tbe  suit,  offered  to* convey 
the  same  by  such  title  to  Stone.    In  addition  to  such  aver- 
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ment  the  appellee,  by  an  amendment  to  the  fourth  plea,  avers 
that  Stone,  after  the  maturity  of  the  note  sued  on,  made  a 
demand  upon  appellant  for  a  deed  in  conformity  with  the 
terms  and  provisions  of  the  written  contract,  at  the  same 
time  offering  to  pay  him  the  amount  of  said  note,  but  that 
appellant  refused  to  make  such  deed,  whereupon '  Stone 
rescinded  the  contract  of  purchase.  Each  of  the  three  pleas 
sets  up  a  complete  defense  in  bar  to  the  declaration.  The 
plaintiff  demurred  to  the  fifth  and  sixth  pleas.  The  couit 
overruled  the  demurrer,  and  the  plaintiff,  instead  of  stand* 
ing  by  his  demurrer,  filed  special  replications  to  them.  '  He 
is  not,  therefore,  in  a  very  good  position  to  urge,  as  he  does 
in  a  very  lengthy  argument  before  us,  that  the  court  erred 
in  overruling  his  demurrer  to  the  pleas.  While  we  regard 
the  payment  of  the  note  sued  on,  and  the  conveyance  of  all 
the  land  mentioned  in  the  contract  free  from  incumbrance, 
as  dependent,  concurrent  conditions,  and  the  plaintiff  should 
be  in  a  situation  to  fully  perform  his  part  of  the  contract 
before  he  can  enforce  collection  of  the  note,  we  do  not 
feel  called  upon  to  discuss  at  length  the  sufficiency  of  the 
pleas,  but  shall  turn  our  attention  to  the  replications  to 
them. 

The  portions  of  the  real  estate  included  in  the  written 
contract  which  the  pleas  aver  Weiss  could  not  convey  free 
from  incumbrance  are  lots  three,  four,  five,  a  part  of  lot  six 
and  fractional  northwest  quarter  of  section  twenty-seven, 
in  township  twenty-five,  range  five,  Tazewell  county,  Illi- 
nois. By  his  replications  he  avers  that  the  only  incum- 
brance is  an  ice-cutting  privilege,  which  was  granted  before 
the  execution  of  the  contract  of  sale  to  Stone,  and  of  which 
Stone  had  knowledge.  He  thereby  confesses  the  incum- 
brance but  seeks  to  obviate  its  effect  by  showing  that  the 
vendee  entered  into  the  contract  with  notice  of  its  existence. 
The  proposition  is  advanced  that  as  Stone  accepted  the 
contract  and  went  into  possession  of  the  land  with  knowl- 
edge of  the  ice-cutting  privilege,  which  amounted  to 
nothing  more  than  a  mere  easement,  he  must  be  regarded 
as  having  contracted  for  the  property  subject  to  the  ease- 
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ment.  In  support  of  that  proposition  quite  a  number  of 
authorities  are  cited,  which  hold  in  effect  that  where  parties 
have  contracted  for  land  over  which  an  easement,  open, 
visible  and  continuous,  exists,  in  the  absence  of  ariy  thing  to 
the  contrary,  the  purchaser  is  presumed  to  have  contracted 
for  the  property  in  its  existing  condition  and  subject  to  the 
easement  burthen.  They  are  from  courts  of  last  resort  in 
other  States,  however,  and  where  the  rule  prevails*  that  a 
grantor's  covenants  in  ft  warranty  deed1  do  not  cover  an 
easement  which  was  open  and  visible  to  the  grantee.  The 
law  is  different  in  Illinois.  The  question  was  thoroughly 
considered  in  Bea6h  v.  Miller,  51  111.  206.  That  was  a  suit 
in  covenant  for  breach  of  a  warranty  in  a  deed  conveying  a 
strip  of  land  over  which  the .  Peoria  &  Oquawka  Railroad 
Company  had  a  right  of  way. '  It  appears  that  the  railroad 
company  was  in  the  use  and  occupancy  of  the  right  of  way 
at  the  time  the  grantee  purchased  and  that  the  grantee 
knew  it.  Under  those  circumstances  it  was  contended  that 
the  grantor  must  have  intended  to  sell  and  the  grantee  to 
buy  subject  to  the  railroad's  right  of  easement.  In  deliver- 
ing the  opinion  of  the  court,  Mr.  Justice  Walker  used  the 
following  language :  "  Was  this  right  of  way,  then,  an 
incumbrance  upon  the  land?  We  think  it  was.  It  is  true 
the  authorities  on  this  question  are  not  harmonious,  but  we 
think  the  current  holds  such  an  easement  to  be  an  incum- 
brance and  that  they  are  supported  by  the  latter  reason." 
After  a  review  of  authorities  on  the  question  he  said: 
"  Where  a  person  insists  upon  and  obtains  covenants  for 
title  he  has  the  right,  when  obtained,  to  rely  upon  them 
and  enforce  their  performance  or  recover  damages  for 
their  breach.  The  vendor  is  under  no  compulsion  to  make 
covenants  when  he  sells  land,  but  having  done  so  he  must 
keep  them  or  respond  in  damages  for  injuries  sustained  by 
their  breach.  Nor  is  it  a  release  or  discharge  of  the  cove- 
nant to  say  that  both  parties  knew  it  was  not  true  or  that 
it  would  not  be  performed  when  it  was  made.  A  person 
may  warrant  an  article  to  be  sound  when  both  buyer  and 
seller  know  it  is  unsound."    The  holding  in  this  case  has 
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been  approved  in  Wadhams  v.  Swan,  10'9 '  111.  46,  and  has 
never  been  departed  from  by  our  Supreme  Court. 

The  law  being  settled  in  this  State  that  the  fact  that  the 
grantee  knew  at  the  time  the  covenant  was  made  that  the 
grantor  had  not  a  clear  title  to  part  of  the  land  conveyed7 
does  not  affect  the  right  to  recover  damages  for  its  breach; 
to  oar  minds  it  is  in  perfect  harmony  to  hold  that  where 
the  vendor  has  covenanted  in  a  bond  for  a  deed  "  to  execute 
a  good  and  sufficient  deed  of  conveyance  in  fee  simple,  free 
from  incumbrance,  with  full  covenants  of  warranty,"  he 
can  not  enforce  collection  of  the  last  of  a  series  of  notes 
executed  to  secure  the  purchase  money  if  he  can  not  and 
will  not  convey  such  title,  even  though  the  purchaser 
knew  at  the  time  of  the  purchase  that  there  was  an 
incumbrance  upon  the  land. 

The  Circuit  Court  properly  sustained  the  demurrer    to 
the  replications.    Judgment  affirmed. 


State  Bank  of  Colfax  v.  Benson  Bros.  &  Co. 

1.  Verdicts— On  Conflicting  Evidence. — In  a  sharp  conflict  of  testi- 
mony it  is  the  peculiar  province  of  the  jury  to  say  where  the  truth  lies. 

Assumpsit,  upon  an  account  of  deposit  and  charges  wrongfully  made. 
Trial  in  the  Circuit  Court  of  McLean  County;  the  Hon.  Colostin  D. 
Mtebs,  Judge,  presiding.  Finding  and  judgment  for  defendant. 
Appeal  by  plaintiff.  Heard  in  this  court  at  the  May  term,  1808. 
Affirmed.    Opinion  filed  October  5,  1898. 

r 

Welty  &  Sterling,  attorneys  for  appellant. 
Livingston  &  Bach,  attorneys  for  appellees. 

Opinion  Per  Curiam. 

This  is  an  appeal  from  a  judgment  of  $413.17,  recovered 
by  appellees,  a  firm  doing  business  as  grain  buyers  at  Col- 
fax, Illinois,  against  appellants,  upon  an  account  of  deposits 
and  for  charges  wrongfully  made  against  them. 
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It  is  admitted  that  appellant,  by  mistake,  wrongfully 
charged  appellees'  account  with  two  checks  drawn  by  other 
parties,  one  for  $39.83  and  the  other  for  $202.95,  and  after 
suit  was  commenced,  a  tender  of  $243.67  and  accrued  costs 
was  made,  but  refused.  While  there  were  in  dispute  upon 
the  trial  several  small  items  for  protest  fees  and  telegram 
charges,  practically  the  only  contest  is  over  an  item  of  $150, 
claimed  to  have  been  paid  to  Jesse  Benson,  the  father  and 
agent  of  the  Benson  Brothers.  W.  H.  Anderson,  appel- 
lant's cashier,  swears  that  he  paid  that  amount  to  Jesse 
Benson  on  the  25th  of  September,  1896,  and  Jesse  Benson 
flatly  contradiots  him.  Another  witness  testified,  but  he 
was  so  badly  impeached  that  the  jury  could  not  have  given 
much  credence  to  his  testimony.  In  the  sharp  conflict  it 
was  the  peculiar  province  of  the  jury  to  say  where  the  truth 
was.  It  is  a  case  in  which  a  court  of  review  would  not 
feel  justified  in  disturbing  the  finding  of  the  jury  unless 
some  error  of  the  court  intervened  which  was  calculated  to 
prejudice  in  a  material  way  the  rights  of  the  unsuccessful 
party.    The  record  does  not  disclose  such  error. 

The  amount  of  the  verdict  does  not  exceed  the  three 
items  mentioned,  with  interest  thereon,  and  the  protest  fees 
improperly  oharged  against  the  account  of  appellees.  Judg- 
ment affirmed. 


taj. 


F.  P.  Banks  v.  The  City  of  Sullivan. 

1.  Dram  Shop  Keepers— LiaMe /or  Acts  of  a  Bartender.— -It  is  not 
material  what  instructions  a  dram  shop  keeper  may  have  given  to  his 
bartender  in  charge  of  the  shop  in  his  absence,  if  he  violates  an  ordi- 
nance by  keeping  open  on  Sunday  his  employer  is  liable. 

2.  Ordinances— Dram  Shops— Rules  for  Prosecutions  Under.— In  a 
prosecution  under  an  ordinance  regulating  dram  shops  the  same  rules 
should  apply  as  in  a  criminal  prosecution  under  the  dram  shop  act 

Violation  of  City  Ordinance.— Trial  in  the  Circuit  Court  of  Moultrie* 
County;  the  Hon.  William  G.  Cochran,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff.  Appeal  by  defendant  Heard  in  this  court 
at  the  May  term,  1896.    Affirmed.    Opinion  filed  October  5,  1898. 
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John  Y.  Burns  and  Frank  Spitler,  attorneys  for  appel- 
lant. 

Ray  D.  Meeker,  city  attorney,  for  appellee. 

Mb.  Justice  Habker  delivered  the  opinion  of  the  court. 

Appellant,  a  dram  shop  keeper  in  the  city  of  Sullivan, 
was  convicted  in  the  Circuit  Court  for  violating  the  follow- 
ing ordinance : 

"  Sec.  7.  Every  dram  shop  shall  be  closed  each  day  at  10:50 
o'clock  p.  m.  and  shall  not  bo  re-opened  until  4  o'clock  a.  m. 
of  the  succeeding  day;  every  dram  shop  shall  be  closed  and 
remain  closed  during  the  entire  day  of  Sunday.  The  pro- 
prietor or  proprietors  of  any  dram  shop  violating  any  of  the 
provisions  of  this  ordinance  shall,  upon  conviction,  be  fined 
in  a  sum  not  less  than  $20  nor  more  than  $100  for  each  and 
every  oifen&e." 

It  is  not  denied  that  appellant's  bartender  sold  and  delivered 
to  the  purchaser,  from  appellant's  saloon,  beer  on  Sunday,  in 
violation  of  the  ordinance  quoted,  but  it  is  contended  that 
as  the  sales  were  made  without  the  knowledge  of  appellant 
and  in  violation  of  his  instructions  he  is  not  liable.  In  sup- 
port of  that  contention  it  is  insisted  by  counsel  that  the 
ordinance  can  not  be  considered  as  passed  under  the  statu- 
tory provision  which  allows  oities  and  villages  to  regulate 
the  traffic  of  intoxicating  liquors  within  their  corporate  lim- 
its, but  as  one  having  for  its  purpose  the  prevention  of  the 
transaction  of  business  on  Sunday.  Being  an  ordinance 
merely  to  prevent  the  doing  of  business  on  Sunday,  they 
urge  that  the  law  which  makes  the  dram  shop  keeper  crim- 
inally liable  for  the  acts  of  his  agent  is  not  applicable. 

We  can  not  place  such  a  construction  on  the  ordinance. 
It  is  directed  at  dram  shop  keepers.  No  other  business  is 
mentioned.  The  same  rule  should  apply  in  a  prosecution 
under  it  as  would  in  a  criminal  prosecution  under  the  dram 
shop  act.  If  appellant  is  as  solicitous  about  having  his  busi- 
ness conducted  without  violating  the  laws  of  the  city  as  he 
would  have  us  believe,  he  should  see  to  it  that  he  retain  bar- 
tenders that  will  have  higher  regard  for  his  instructions. 


.2  *°i 
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The  court  properly  refused  to  allow  Lon,  Grigsby,  the  bar- 
tander,  to  testify  that  appellant  had  instructed  him  not  to 
sell  liquor  on  Sunday,  and  properly  instructed  the  jury  as 
to  the  law.    Judgment  affirmed. 


Supreme  Sitting  Order  of  the  Iron  Hall,  use,  etc.,  y. 

James  H.  Grigsby, 

1.  Foreign  Insurance  Companies— Sutto  Against  Resident  Agent 
— A  foreign  insurance  company  can  not  itself  maintain  a  suit  against 
one  of  ita  agents  in  this  State  without  having  complied  with  the  laws 
of  this  State  authorizing  it  to  do  business  within  its  borders. 

2.  Garnishment— Right*  of  Garnishing  Creditor.—  It  is  a  well* 
established  doctrine  in  garnishment  proceedings  that  the  garnisheeing 
creditor  has  no  greater  right  to  recover  of  the  party  garnisheed  than  the 
debtor  in  whose  name  the  proceeding  is  conducted. 

3.  Same— Liability  of  Agents  of  Foreign  Insurance  Companies  Un- 
authorized to  do  Business  in  This  State. — A  resident  agent  of  a  foreign 
insurance  company  unlawfully  doing  business  in  this  State  is  not  liable 
to  garnishee  process  for  moneys  of  such  company  in  his  possession. 

Garnishment. — Trial  in  the  County  Court  of  McDonough  County;  the 
Hon.  C.  F.  Wheat,  Judge,  presiding.  Finding  and  judgment  for  gar- 
nishee. Appeal  by  garnishor.  Heard  in  this  court  at  the  May  term, 
1898.    Affirmed.    Opinion  filed  October  5,  1898. 

Statement.  ' 

A  corporation  by  the  name  of  The  Supreme  Sitting  Order 
of  the  Iron  Hall  was  incorporated  in  the  State  of  Indiana, 
July  12,  1S81.  Its  object  and  business,  as  disclosed  by  the 
record  in  this  case,  was  to  establish  a  benefit  fund  from  which 
the  members  should  receive  a  benefit  in  sums  not  exceeding 
one  thousand  dollars,  which  should  be  paid  at  such  times 
and  in  such  manner  as  might  be  provided  in  its  by-laws  or 
in  the  certificate  of  membership  issued  to  each  member. 
Henry  C.  Sumpter,  appellee,  and  a  number  of  other  persons, 
formed  themselves  into  what  was  called  Local  Branch  No. 
208,  located  in  McDonough  county,  Illinois.    This  local 
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branch  never  became  incorporated.  Appellee  was  its  cash- 
ier. Sumpter  held  a  certificate  of  membership  which  pro- 
vides that  in  case  a  member  shall  continue  to  pay  all  assess- 
ments and  demands  made  for  the  f nil  term  of  seven  years 
from  its  date  and  maintain  himself  in  good  standing  in  the 
order,  that  he  shall  then  be  entitled  to  a  sum  not  exceeding 
one  thousand  dollars,  less  the  amount  which  he  has  already 
received  as  benefits  on  account  of  sickness  or  other  disabil- 
ity. The  corporation  became  insolvent  and  a  receiver  was 
appointed  therefor  August  18,  1892,  by  a  court  in  Indiana, 
and  the  corporation  has  remained  insolvent  ever  since. 
I'he  decree  of  the  court  appointing  the  receiver  assigned 
and  turned  over  to  him  all  the  property  and  effects  of  the 
corporation.  At  the  time  of  the  appointment  of  the  receiver 
appellee  had  $681.94,  which  was  in  his  hands  as  cashier  of 
said  local  branch  by  virtue  of  Section  1  of  Law  2  of  said  cor- 
poration which  reads  as  follows :  u  Twenty  per  cent  of  the 
amount  received  by  each  branch  on  each  assessment  shall 
be  set  aside  and  retained  as  a  reserve  fund,  which  fund  is 
the  property  of  the  Supreme  sitting  and  shall  be  subject  to 
their  control  at  all  times  as  hereinafter  provided."  The 
receiver  demanded  this  money  from  the  local  officers  of  the 
local  branch  and.  they  refused  to  pay  the  same  over  to  him, 
and  appellee  still  retains  possession  of  it. 

Sumpter  obtained  judgment  against  the  corporation  in 
attachment  for  $700  upon  his  certificate  of  membership  in 
the  County  Court  of  McDonough  Qounty  and  had  appellee 
summoned  as  garnishee.  Appellee  answered  under  oath,  the 
interrogatories  filed  denying  that  he  had  any  money,  prop- 
erty or  effects  of  any  kind  in  his  possession  belonging  to 
the  defendant  corporation.  He  admitted  he  had  in  his 
hands  the  above-named  sum  of  money  but  claimed  that  the 
same  was  not  subject  to  garnishment,  because  the  defend- 
ant corporation  was  engaged  in  the  business  of  insurance, 
in  taking  risks  and  insuring  the  lives  of  its  members,  and 
was  not  authorized  to  transact  business  in  the  State  of 
Illinois  and  has  never  been  so  authorized,  and  could  not 
maintain  a  suit  herein  on  account  of  its  failure  to  comply 
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with  the  laws  of  the  State  with  reference  to  foreign  insur- 
ance companies.  He  further  averred,  among  other  things, 
that  certain  members  of  the  local  branch  on  the  1st  day  of 
September,  1892,  filed  their  bill  in  chancery  in  the  Circuit 
Court  of  McDonough  County,  Illinois,  against  said  corpora- 
tion and  said  garnishee;  that  summons  was  issued  and 
served  upon  the  garnishee;  that  the  bill  alleged  that  the 
complainants  were  copartners,  and  that  the  money  in  the 
hands  of  the  garnishee  belonged  to  them  as  such;  that  the 
garnishee  claimed  the  money  belonged  to  said  corporation 
and  was  about  to  pay  the  same  over'  to  it;  that  said  biU 
prayed  that  he  be  enjoined  from  so  doing;  that  the  partner- 
ship be  dissolved,  the  money  divided  between  the  members, 
a  receiver  appointed,  etc.,  and  that  said  bill  is  still  pending 
and  undetermined.  Issue  was  joined  upon  the  answer  and 
the  cause  tried  by  the  court,  a  jury  having  been  waived. 
The  court  found  the  issues  for  the  garnishee  and  entered 
judgment  accordingly. 

H.  C.  Aonew,  attorney  for  appellant. 

A  foreign  corporation  doing  business  in  this  State  is  lia- 
ble to  garnishment  Hannibal  &  St.  Jo.  R.  R.  v.  Craqe,  102 
111.  249;  Henderson  &  Co.  v.  Schaas,  35  111.  App.  155. 

In  the  case  of  garnishment,  if  the  judgment  in  attach- 
ment is  void  for  the  reason  that  the  court  had  no  jurisdic- 
tion, it  may  be  attacked  by  the  garnishee;  but  if  the  court 
had  jurisdiction  its  errors  and  irregularities  can  only  be  called 
in  question  by  the  defendant  in  the  original  attachment 
proceeding.  Pierce  v.  Carleton,  12  111.  358;  Empire  Car 
Roofing  Co.  v.  Macey,  115  111.  391. 

Sherman  &  Tukntcliffs,  attorneys. for  appellee. 

A  foreign  company  not  authorized  to  do  business  in  this 
State  can  not  recover  upon  a  promissory  note  given  for  pre- 
mium on  policy.   Cin.  Mut.  H.  A.  Co.  v.  Rosenthal,  55  111.  85. 

As  against  policy  holder  who  has  no  knowledge  that 
company  had  no  authority  .to  do  business  in  this  State,  the 
company  can  not  set  up  as  a  defense  that  company  had  no 
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right  to  transact  the  business  in  this  State.  Watertown 
Ins.  Co.  v.  Rust,  40  111.  App.  120;  Watertown  Ins.  Co.  v. 
East,  141  111.  85. 

The  general  rale  is  that  all  contracts  ra^de  in  violation  of 
an  express  statutory  provision  are  inoperative  and  void,  and 
no  recovery  can  be  had  upon  them.  Penn  v.  Bornman,  102 
111.  523;  Samuels  v.  Oliver,  130  111.  73. 

An  act  requiring  authority  from  auditor  is  constitutional; 
object  of  legislature  was  to  prevent  such  contracts  from 
being  made  at  all.  Pierce  v.  People,  106  111.  11;  Buell  v. 
Breese,  etc.,  and  cases  cited,  65  111.  App.  271. 

It  is  not  lawful  for  any  insurance  company,  association  or 
partnership  incorporated  by  or  organized  under  the  laws  of 
any  other  State  of  the  United  States  or  of  any  foreign 
government  for  the  purpose  of  life  insurance  or  for  the 
purpose  of  insuring  persons  against  accidents,  to  take 'risks 
or  to  transact  any  business  whatever  authorized  by  its  char- 
tor  within  this  State,  until  it  shall  have  complied  with  cer- 
tain requirements  of  the  statute  and  obtaining  a  license. 
Buell  v.  Breese,  65  111.  App.  271. 

A  garnishee  is  not  liable  unless  legally  indebted  to  the 
defendant.    Drake  on  Attach.,  Sec.  547. 

The  choses  in  action  or  credit  in  hands  of  garnishee 
belonging  to  debtor  must  be  due  and  owing  to  him,  and 
must  be  of  legal  and  not  equitable  character.  Webster  v. 
Steele,  75  111.  544. 

No  recovery  can  be  had  for  the  benefit  of  a  garnishing 
creditor,  unless  his  debtor  could  have  maintained  in  his 
own  name  an  action  of  debt  or  assumpsit  against  garnishee. 
Lorenson  v.  Rusk,  67  111.  App.  532;  Sangamon  Coal  Co.  v. 
Richardson,  33  III.  App.  277;  Capes  v.  Burgess,  135  111.  61. 

A  garnishing  creditor  can  have  no  greater  right  to 
recover  from  the  garnishee  than  the  debtor  has..  Com. 
Nat  Bk.  v.  Kirkwood,  68  111.  App.  116;  Webster  v.  Steele, 
75  HI.  544;  Richardson  v.  Xester,  83  111.  55. 

When  answer  of  garnishee  fails  to  show  indebtedness  to 
defendant  or  that  he  has  any  property  of  defendant,  the 
presumption  arises  that  the  answer  is  true  and  the  burden 
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of  disproving  it  is  thrown  on  the  plaintiff.  Kergin  v.  Daw- 
son, 1  Gilm.  86. 

Mb.  Justice  Barker  delivered  the  opinion  of  the  court. 

Appellee  was  summoned  as  garnishee  in  an  attachment 
&uit  commenced  by  Henry  C.  Sumpter  against  the  Supreme 
Sitting  Order  of  the  Iron  Hall,  an  Indiana  corporation,  for 
the  purpose  of  obtaining  satisfaction  of  an  indebtedness 
alleged  to  be  due  from  the  Order  to  Sumpter,  out  of  a  fund 
held  by  appellee  as  cashier  of  Local  Branch  No.  208  of  the 
Order,  located  at  Bland  ins  ville,  111. 

It  would  render  this  opinion  too  lengthy  to  discuss  all  the 
points  of  contention  urged  upon  us  in  the  printed  argument 
of  counsel.  We  shall  therefore  confine  ourselves  to  the 
questions  which  grow  out  of  the  contention  of  appellee  that 
the  Supreme  Sitting  Order  of  the  Iron  Hall  is  a  foreign 
insurance  company,  and  not  having  complied  with  the  laws 
of  this  State  authorizing  it  to  do  business  within  its  borders, 
it  could  not  itself  maintain  a  suit  against  him,  and  hence 
Sumpter  can  not  in  its  name  maintain  such  suit  for  his 
use,  because,  in  our  view,  they  are  the  leading  and  control- 
ling questions  in  the  case. 

■  In  reply  to  that  contention  Sumpter  claims,  first,  that 
such  corporation  is  not  an  insurance  company  within  the 
meaning  of  the  statute  requiring  a  license  to  transact  busi- 
ness in  the  State;  and  second,  if  it  be  deemed  such  an.  insur- 
ance company,  appellee  is  estopped  from  pleading  its  want 
of  authoritv. 

While  we  think  there  is  enough  in  the  record  to  support 
the  conclusion  that  the  Supreme  Sitting  Order  of  the  Iron 
Hall  is  an  insurance  company  within  the  .meaning  of  the 
statute,  we  are  relieved  from  a  discussion  of  that  question 
by  the  following  stipulation,;  contained  in  the  agreed  state- 
ment of  facts  submitted  upon  the  trial:  "That  the  said  cor- 
poration is  not  authorized  under  the  provisions  of  the  laws 
of  the  State  of  Illinois  to  transact  the  business  for  which 
the  same  was  organized,  in  the  State*  of  Illinois,  and  has 
never  been  so  authorized." 
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Here  is  a  plain  stipulation  that  this  Indiana  corporation, 
has  never  been  authorized  to  charter  local  branches  in  Illi- 
nois nor  transact  in  Illinois  any  other  business  contem- 
plated by  its  corporate  organization.  What  right  of  super- 
vision, then,  had  it  over  the  so-called  Local  Branch 
No.  2081  How  was  it  entitled  to  any  of  the  funds  raised 
by  dues  and  assessments  paid  by  members  of  the  Local 
Branch  ( 

The  right  of  Sumpter  as  the  usee  of  the  corporation  in  a 
garnishment  proceeding  against  the  custodian  of  the  funds 
is  no  greater  than  that  of  the  corporation.  It  is  a 
well  established  doctrine  in  garnishment  proceedings  that 
the  garnisheeing  creditor  will  have  no  greater  right  to 
recover  of  the  party  garnisheed  than  the  debtor  in  whose 
name  the  suit  is  conducted.  Webster  et  al.  v.  Steele  et  al., 
75  111.  544;  Richardson  et  al.  v.  Lester  et  al.,  83  111.  55; 
Capes  v.  Burgess  et  al.,  153  111.  61;  Sangamon  Coal  Mining 
Co.  v.  Richardson,  33  111.  App.  277;  Lorenson  v.  Rush,  (8 
111.  App.  532. 

The  chief  contention  of  appellant,  however,  is  that  appel- 
lee is  estopped  from  pleading  the  corporation's  want  of 
authority  to  transact  business  in  this  State.  His  argument, 
is:  The  corporation  can  not,  itself,  plead  its  failure  to 
comply  with  the  statutes  as  a  defense  in  a  suit  against  it* 
An  agent  of  the  corporation  has  no  greater  right  than  his 
principal  in  that  regard.  Appellee  is  the  agent  of  this  cor- 
poration, and  is  therefore  estopped  from  pleading  the  fail- 
ure of  the  corporation  to  comply  with  the  statute. 

The  fallacy  of  the  argument  lies  in  the  assumption  that 
appellee  is  the  agent  of  the  corporation.  He  is  merely  the 
custodian  of  a  fund.  He  received  none  of  it  from  the  cor- 
poration, and,  as  we  have  seen,  it  has  no  right  to  it.  As 
the  custodian  of  this  fund,  he  is  the  agent  of  the  individual 
members  of  Local  Branch  No.  208.  He  is  not  estopped 
from  denying  that  he  is  the  agent  of  the  corporation  because 
he  received  the  fund  by  virtue  of  Section  1  of  Law  2, 
which  declares  that "  the  fund  is  the  property  of  the  Supreme 
Sitting  Order,"  etc.,  for  the  reason  that  when  he  received 
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it  he  was  ignorant  of  the  fact  that  the  company  had  not 
complied  with  the  law. 

The  record  showed  that  a  chancery  suit  is  now  pending 
in  the  Circuit  Court  of  McDonough  County  over  this  very 
fund — a  suit  in  which  appellee  and  Sumpter  are  parties 
defendant.  If  the  organization  of  Local  Branch  No.  208  was 
unauthorized,  and  the  fund  was  raised  by  dues  and  assess- 
ments paid  by  Sumpter  and  other  members  under  the 
belief  that  the  Indiana  corporation  had  complied  with  the 
law  authorizing  its  organization,  it  would  seem  that  the 
proper  place  for  Sumpter  to  have  his  rights  in  that  fund 
determined,  would  be  in  that  suit. 

The  judgment  of  the  County  Court  is  right.  Judgment 
affirmed. 


Andrew  Jordon  v.  The  Spalding  Lumber  Co. 

1.  Questions  or  Fact— -Are  for  (he  Jury.— Where  a  litigation 
involves  questions  of  fact  alone,  and  there  is  evidence  to  sustain  the 
finding,  the  verdict  will  stand. 

Assumpsit,  for  merchandise  sold  and  delivered.  Trial  in  the  Circuit 
Court  of  Ford  County;  the  Hon.  John  H.  Moffett,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  October  5, 
189a 

Tipton  &  Tipton  and  S.  A.  Cranston,  attorneys  for  appel- 
lant. 

Sample  &  Mobbissey  and  H.  L.  Phillips,  attorneys  for 
appellee. 

Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court 
This  was  an  action  of  assumpsit  instituted  by  the  appel- 
lant against  the  appellees  in  the  Circuit  Court  of  Ford 
County,  where  a  trial  by  jury  was  had,  a  verdict  rendered 
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for  the  appellees  upon  which  judgment  was  entered,  and  the 
appellant  brings  the  case  to  this  court  by  appeal  and  insists 
upon  a  reversal  of  that  judgment  upon  the  grounds,  (1)  that 
the  verdict  is  against  the  evidence;  (2)  that  the  court  ruled 
erroneously  on  the  evidence;  and  (3)  that  the  court  ruled 
erroneously  on  the  instructions  to  the  jury. 

The  declaration  charges  that  the  appellee  sold  to  the 
appellant  a  large  quantity  of  "  Acme  Plaster,"  to  wit,  200 
sacks,  for  the  price  of,  to  wit,  fifty  cents  per  sack,  for  the  pur- 
pose of  plastering  a  house  then  being  constructed  by  the 
appellant  for  a  homestead;  and  then  averred  that  the  plas- 
ter which  the  appellees  sold  to  the  appellant  was  agreed  by 
the  appellees  to  be  fit  and  suitable  to  be  used  in  properly 
plastering  said  house;  nevertheless  the  appellees,  under  said 
contract  of  sale,  delivered  to  the  appellant  plaster,  to  wit, 
200  sacks,  which  was  not  suitable  to  be  used  on  his  house 
because  it  was  not  good  merchantable  plaster,  but  of  an 
inferior  character  and  adulterated  with  other  substances, 
and  was  not  "  Acme  Plaster; "  and  being  put  on  the  house, 
made  a  poor  and  unsatisfactory  job,  which  damaged  the 
house. 

The  appellees  interposed  a  plea  of  general  issue,  upon 
which  the  appellant  joined.  The  evidence  disclosed  that 
the  appellees  kept,  in  the  city  of  Gibson,  a  lumber  yard,  and 
sold  lime  and  plaster.  In  June,  1897,  the  appellant  was 
about  to  construct  a  dwelling  house  in  Gibson,  and  applied 
to  the  appellees  to  purchase  the  lumber  and  other  materials 
they  sold,  to  construct  the  house.  On  that  day  he  did  pur* 
chase  from  the  appellees  the  lumber  therefor,  which 
amounted  to  $865;  and  at  the  same  time  the  parties  entered 
into  a  contract  in  writing  as  follows: 

**  Gibson  Ornr,  Ford  County,  111.,  June  28,  1897. 
I  hereby  agree  to  buy  to  hat  lime  and  cement  will  be 
needed  in  the  erection  of  my  house,  of  the  Spalding  Lum- 
ber Company,  at  the  following  prices : 

Lump  Lime 80c  a  barrel. 

Ground  Lime 85c  a  barrel. 

Cement. . . . $1.25  a  barrel. 
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Cement  in  sacks 40c  a  sack. 

Acme  Plaster 65c  per  hundred. 

Andkew  Jobdax. 
This  agreement  accepted. 

Spalding  Lumbeb  Company." 

Under  this  written  contract  the  appellees,  in  September, 
1897,  delivered  to  appellant  131  sacks  of  "  Acme  Plaster," 
which  was  used  by  appellant  in  plastering  his  house  during 
the  latter  part  of  September  and  a  part  of  October;  the 
weather  being  then  very  dry,  the  plaster,  after  it  was  on, 
dried  very  quickly,  was  spotted  in  color  and  at  many  places 
was  crumbly  and  soft,  so  that  it  was  not  satisfactory. 

The  evidence  tended  strongly  to  show  that  the  reason  the 
plastering  was  spotted  in  color,  in  places  crumbly  and  soft, 
was  because  the  "Acme  Plaster"  purchased  and  delivered 
was  not  properly  mixed  or  put  on,  and  that  it  was  permit- 
ted to  dry  too  quickly;  in  short,  that  the  men  mixing  and 
putting  on  the  plaster  did  not  do  it  properly,  whiqh  was  the 
only  reason  why  the  job  was  not  satisfactory;  and  that  the 
131  sacks  of  *'  Acme  Plaster"  sold  and  delivered  was  good, 
merchantable  plaster,  genuine,  good  quality,  unadulterated, 
or  in  any  manner  injured,  and  well  adapted  to  and  a  proper 
material  for  plastering  a  dwelling  house.    ' 

It  will  be  seen,  therefore,  that  it  became  a  question  of 
fact  whether  the  damages  complained  of  by  the  appellant 
were  caused  by  reason  of  the  "Acme  Plaster"  sold  and 
delivered  being  impure,  not  of  the  kind  agreed  to  be  sold, 
or  not  suited  for  plastering  the  house;  or  was  it  occasioned 
by  reason  alone  of  the  improper  manner  the  plaster  was 
mixed  and  put  on  by  the  servants  of  the  appellant  f  This 
question  was  settled  by  the  jury  against  the  contention  of 
the  appellant;  and  upon  examination  of  the  evidence,  as 
contained  in  the  record  before  us,  we  must  say,  the  jury  set- 
tled it  correctly  in  accordance  with  the  preponderance  of 
the  evidence. 

The  complaint  made  by  counsel  for  the  appellant  that  the 
rulings  of  the  trial  court  on  the  evidence  were  prejudicial 
to  the  appellant,  are  not  borne  out  by  the  record,  but  it  does 
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show  that  the  court  neither  admitted  nor  excluded  any  evi- 
dence which  could  have  prejudiced  the  appellant's  rights 
before  the  jury. 

We  have  examined  the  instructions  given  and  refused  by 
the  court,  of  which  complaint  is.  made,  and  are  satisfied  no 
prejudicial  error  was  made  by  the  Circuit  Court  in  its  rul- 
ings on  these. 

This  record  shows  that  substantial  justice  has  been  done 
the  parties,  and  for  that  reason  we  affirm  the  judgment  ren- 
dered.   Judgment  affirmed. 


(  78    309 
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T.  T.  Jones,  M.  P.  Neal,  W.  Taylor  Connelly  and  David 

Gannaway  v.  M.  8.  Gray,  D.  D.  Gray 

and  8.  B.  Gray. 

1.  Highways — Separate  Appeals  from  the  Same  Order  of  Commis- 
sioners Laying  Out  a  Road. — The  commissioners  of  highways  made  a 
final  order  laying  oat  a  highway,  and  one  of  the  petitioners  filed  a  peti- 
tion for  an  appeal  with  a  justice  of  the  peace,  asking  that  three  super- 
visors be  summoned  to  hear  the  appeal,  who  were  accordingly  sum- 
moned to  hear  it.  Afterward  another  appeal  was  taken  by  others, 
and  these  other  supervisors  summoned  to  hear  their  appeal  on  a  day 
prior  to  that  set  for  hearing  the  former  appeal.  It  was  held  that  the 
supervisors  summoned  in  the  first  appeal  acquired  jurisdiction,  to  the 
exclusion  of  the  othen,  and  that  the  proceedings  and  judgment  under 
the  second  appeal  were  void. 

2.  Trespass—  When  a  Court  of  Equity  WiU  Not  Interfere  to  Prevent. 
— Courts  of  equity  will  not  interfere  by  injunction  to  prevent  a  trespass, 
except  in  cases  where  it  will  prevent  irreparable  injury  or  a  multiplicity 
of  suits. 

Bill  far  an  Injunction.— Trial  in  the  Circuit  Court  of  Coles  County; 
the  Hon.  Frank.  K.  Dunn,  Judge,  presiding.  Decree  for  complainant 
on  demurrer.  Appeal  by  defendants.  Heard  in  this  court  at  the  May 
term,  1808.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  5,  1808. 

Statement^ 

Appellees  filed  a  bill  in  the  Circuit  Court  showing  that 
on  the  6th  of  August,  1897,  a  petition  was  presented  to  the 
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commissioners  of  highways  of  the  town  of  La  Fayette,  Coles 
county,  Illinois,  praying  for  the  laying  oat  of  a  new  road 
upon  a  route  which  passed  over  the  lands  of  complainants; 
that  the  commissioners,  in  pursuance  of  notices,  etc.,  on  the 
18th  of  August  granted  the  prayer  of  the  petition  and  made 
public  announcement  thereof;  that  they  caused  a  survey  of 
the  proposed  road  to  be  made  on  the  23d  of  August,  and 
afterward  filed  a  certificate  with  James  W.  Ellis,  a  signer 
of  the  petition  and  a  justice  of  the  peace  of  the  town,  author- 
izing the  assessment  of  damages  occasioned  by  the  laying 
out  of  the  road;  that  Ellis  fixed  upon  a  time  and  place  for 
a  jury  to  hear  and  assess  damages,  at  which  the  complain- 
ants appeared  and  took  a  change  of  venue  to  the  police 
magistrate  of  Lerna,  before  whom  damages  were  assessed; 
that  the  commissioners  on  the  Sth  day  of  September  made 
a  final  order  laying  out  the  road;  that  thereupon  T.  T.  Jones, 
a  signer  of  the  petition,  filed  a  petition  for  an  appeal  with 
James  W.  Ellis,  justice  of  the  peace,  asking  that  three  super- 
visors be  summoned  to  hear  the  appeal,  whereupon  Ellis 
caused  to  be  summoned  M.  P.Neal,  W.  Taylor  Connelley  and 
David  Gannaway,  supervisors  of  other  townships,  to  hear 
such  appeal  on  the  24th  of  September,  1897;  that  on  the  11th 
of  September  the  complainants  and  others  filed  a  petition 
for  an  appeal  with  James  T.  Scott,  a  justice  of  the  peace, 
who  caused  James  E.  Eardin,  E.  Pennell  and  B.  F.  Cutler, 
supervisors  of  other  townships,  to  be  summoned  to  hear 
such  appeal  on  the  23d  of  September;  that  the  last-men- 
tioned appeal  was  heard  on  the  23d  of  September,  and  the 
final  order  of  the  commissioners  laying  out  the  road  reversed. 
The  bill  charges  that  the  appeal  of  Jones  is  a  sham  and  col- 
lusive, and  is  not  being  prosecuted  for  the  purpose  of  revers- 
ing, but  for  confirming  the  order  of  the  commissioners,  and 
prays  for  an  injunction  restraining  any  further  proceedings 
under  it. 

A  temporary  injunction  was  granted  by  the  master  in 
chancery  without  notice  on  the  24th  of  September,  1897. 

At  the  convening  of  court  in  October,  1897,  appellants 
filed  a  demurrer  to  the  bill  which  was  by  the  court  over- 
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ruled.    Appellants  standing  by  their  demurrer,  a  decree 
was  rendered  in  accordance  with  the  prayer  of  the  bill 

Andrews  &  Vause,  attorneys  for  appellants. 

James  W.  and  Edward  C.  Cbaig,  attorneys  for  appellees. 

Mr.  Justice  Harxkr  delivered  the  opinion  of  the  court. 

We  are  unable  to  see  in  appellees9  bill  any  sufficient 
ground  for  interference  by  a  court  of  equity. 

Jones,  availing  himself  of  a  statutory  right,  perfected  his 
appeal  in  regular  manner.  Appellees,  instead  of  joining  in 
the  appeal  as  they  should  have  done,  saw  fit  to  petition  for 
a  separate  appeal  and  secured  a  hearing  one  day  before 
the  day  set  for  Jones9  appeal.  They  obtained  a  judgment 
reversing  the  order  of  the  commissioners  and  by  this  bill 
for  injunction  sought  to  prevent  a  judgment  in  conflict  with 
it.  We  are  inclined  to  the  view  that  the  three  supervisors 
summoned  in  the  Jones  appeal,  having  first  acquired  juris- 
diction, did  so  to  the  exclusion  of  the  other  appeal,  and  that 
the  proceedings  and  judgment  secured  under  the  second 
appeal  are  void.  If  we  are  correct  in  that  view,  then  the 
effect  of  holding  the  bill  good  would  be  to  shut  off  the  right 
to  a  lawful  appeal.  If,  however,  that  view  is  incorrect  and 
it  be  the  law  that  appellees  had  the  right  to  prosecute  a 
separate  appeal  after  Jones  had  perfected  his  appeal  and  the 
judgment  obtained  by  them  was  valid,  appellees  could  not 
resort  to  a  court  of  equity  to  prevent  Jones  from  prosecut- 
ing his  appeal,  because  they  had  a  remedy  at  law.  What 
was  to  prevent  their  appearing  before  supervisors  Neal, 
Conley  and  Gannaway,  and  moving  to  dismiss  the  appeal 
upon  the  ground  that  on  the  day  before,  a  valid  judgment 
had  been  entered  reversing  the  final  order  of  the  commis- 
sioners ?  If  their  judgment  was  valid  it  would  have  been 
the  plain  duty  of  the  supervisors  to  sustain  the  motion. 
What  right  have  appellees  to  assume  that  the  supervisors 
would  violate  their  dutv  and  refuse  to  sustain  the  motion  ? 
Certainly  they  should  have  availed  themselves  of  their 
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rights  to  make  the  motion  and  have  awaited  the  action  of 
the  supervisors  before  invoking  the  aid  of  a  court  of  chan- 
cery. 

Appellees  assume  that  Jones'  appeal  was  a  mere  sham 
and  was  being  prosecuted  fraudulently  and  collusively  at 
the  instance  of  the  commissioners  and  others  to  shut  out 
other  appeals,  and  for  the  purpose  of  securing  a  confirma- 
tion of  the  final  orders.  They  assume  further  that  upon 
such  confirmation  the  commissioners  would  proceed  to  open 
up  the  road  and  they  would  be  compelled  to  defend  Baits 
brought  against  them.  Suppose  that  should  occur,  there  is 
nothing  appearing  in  the  bill  that  would  preclude  their 
interposing  defenses.  If  their  position  that  the  judgment 
reversing  the  final  order  of  the  commissioners  is  right,  then 
all  overt  acts  done  to  force  the  road  open  would  render  the 
parties  doing  them  liable  in  an  action  of  trespass.  Courts 
of  equity  will  not  interfere  by  injunction  to  prevent  a  tres- 
pass, except  to  prevent  irreparable  injury  or  to  prevent  a 
multiplicity  of  suits.  Chicago  v.  Wright,  69  111.  318;  Owens 
v.  Crossett,  105  111.  354;  Thornton  v.  Roll,  118  111.  350; 
Poyer  v.  Village  of  Des  Plaines,  123  111.  Ill;  Com'rs  of 
Highways  v.  Green,  156  111.  504. 

The  decree  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded  with  directions  to  sustain  the  demurrer  to 
the  bill. 

Reversed  and  reminded  with  directions. 


Edward  C.  Craig  v.  The  City  of  Charleston. 

1.  Cities  and  Villages— Not  Liable  for  the  Torts  of  Officers.— A  city 
In  the  performance  of  its  police  regulations  can  not  commit  a  wrong 
through  its  officers,  in  such  way  as  to  render  it  liable  for  a  tort 

2.  Qaxb— Liability  for  the  Acts  of  Officers  in  Excess  of  Legal  Powers 
of  the  Municipality.— A  municipal  corporation,  while  simply  exercising 
its  police  powers,  is  not  liable  for  the  acts  of  ite  officers  in  violation  of 
the  laws  of  the  State  and  in  excess  of  the  legal  powers  of  the  city. 
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Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Coles  County;  the  Hon.  Henry  Van  Skllar,  Judge,  presiding. 
Judgment  for  defendant  on  demurrer  to  declaration.  Appeal  by  plaint- 
iff. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  October  5,  1898. 

Jambs  W.  Craig,  attorney  for  appellant. 

J.  P.  Habrah  and  Neal  &  Wiley,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  sus- 
taining a  general  demurrer  to  appellant's  declaration,  and 
entering  judgment  against  him  for  costs. 

The  sufficiency  of  the  declaration  is  the  only  question 
for  our  consideration.  Stripped' of  their  surplusage  the 
material  averments  of  fact  are,  that  the  city  of  Charleston, 
on  an  occasion  when  a  large  crowd  of  people  had  congre- 
gated in  the  city,  appointed  one  John  Apgar  as  an  officer, 
to  prevent  the  obstruction  of  the  streets  by  vehicles  or 
otherwise,  and  placed  him  in  control  of  one  of  the  streets; 
that  Apgar  was  a  dangerous  and  violent  man  and  possessed 
an  ungovernable  temper  and  vicious  disposition,  which  facts 
were  known,  or  by  the  exercise  of  reasonable  diligence 
could  have  been  known  to  the  appointing  officer;  that  Apgar 
while  in  charge  of  the  street  and  under  pretense  of  discharg- 
ing bis  duty,  made  a  brutal  and  unjustifiable  assault  upon 
the  plaintiff  with  a  stick,  whereby  the  plaintiff  lost  one  of 
his  eyes  and  was  otherwise  injured. 

The  duties  devolving  upon  Apgar  by  virtue  of  his  appoint- 
ment were  police  duties.  He  was  what  is  sometimes  aptly 
termed  a  "  special  policeman,"  Authorized  to  perform  cer- 
tain specific  acts.  It  is  a  familiar  rule  of  law,  supported  by 
a  long  line  of  well  considered  cases,  that  a  oity  in  the  per- 
formance of  its  police  regulations  can  not  commit  a  wrong 
through  its  officers,  in  such  way  as  to  render  it  liable  for 

tort 

It  is  contended,  however,  that  appellant  does  not  base  his 
right  of  recovery  against  the  city  upon  the  wrongful  act 
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of  Apgar  merely,  but  upon  the  wrongful  act  of  the  mayor 
in  appointing  such  a  man  as  Apgar,'  when  he  knew,  or 
should  have  known,  of  his  dangerous  and  vicious  character. 

The  same  principle  which  absolves  the  city  from  liability 
for  Apgar's  tortious  act*  applies  to  the  act  of  the  mayor. 
The  mayor  was  simply  exercising  a  discretion  vested  in  him 
by  virtue  of  his  office  and  the  laws  of  the  State.  If  the 
appointment  was  a  wrongful  act  which  resulted  in  injury 
to  the  appellant  the  burdens  of  liability  can  not  be  cast 
upon  the  inhabitants  and  taxpayers  of  the  city. 

A  municipal  corporation,  while  simply  exercising  its 
police  powers,  is  not  liable  for  the  acts  of  its  officers  in  the 
violation  of  the  laws  of  the  State  and  in  excess  of  the  legal 
powers  of  the  city.  Dillon  on  Municipal  Corporations,  Sees. 
950,  968;  Town  of  Odell  v.  Schroeder,  53  111.  353;  Chicago 
v.  Turner,  80  111.  422;  Wilcox  v.  Chicago,  107  111.  334;  Blake 
v.  City  of  Pontiac,  49  111.  App.  543. 

Appellant  further  contends  that  the  placing  of  Apgar  in 
the  street  and  in  control  of  it,  was  the  creation  of  a  nui- 
sance, upon  which  ground  it  is  liable.  In  fact,  his  chief 
contention  is  that  he  became  thereby  an  obstruction  in  the 
street;  and  cites  a  long  list  of  authorities  in  support  of  the 
proposition  that  it  is  the  duty  of  a  city  to  keep  its  streets 
free  from  obstructions,  and  a  failure  in  that  regard  will  ren- 
der it  liable  for  injuries  caused  thereby.  We  can  not  regard 
a  human  being,  in  the  exercise  of  police  powers,  as  an 
obstruction,  in  the  sense  contemplated  by  the  unquestioned 
doctrine  announced  by  those  cases. 

We  think  the  court  properly  sustained  the  demurrer  to 
the  declaration.    Judgment  affirmed.  * 
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J.  U.  Osborne,  Receiver,  v.  Harriet  B.  Dewees. 

1.  Husband  and  Wifb— Pledges  of  Life  Policies  to  Secure  Hus- 
band? s  Debts. — Where  a  wife  and  husband  participate  in  the  assignment 
of  a  life  insurance  policy  on  the  life  of  the  husband,  payable  to  the  wife, 
and  she  leaves  the  same,  thus  assigned,  in  the  hands  of  the  husband,  she 
will  be  bound  by  whatever  disposition  her  husband  may  make  of  such 
policy  in  pledging  the  same  to  secure  his  debts. 
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Bill  of  Interpleader.— Trial  in  the  Circuit  Court  of  Morgan  County; 
the  Hon.  Robert  B.  Shirley,  Judge,  presiding;  appeal  by  the  unsuc- 
cessful party.  Heard  in  this  court  at  the  May  term,  1898.  Reversed 
and  remanded  with  directions.    Opinion  filed  October  5, 1898. 

John  A.  Bellatti,  Charles  A.  Barnes  and  Richard 
Yates,  attorneys  for  appellant. 

M.  T.  Layman  and  Patton,  Hamilton  &  Patton,  attor- 
neys for  appellee. 

Me.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court. 

The  Equitable  Assurance  Society  of  the  United  States, 
The  Provident  Life  Savings  Assurance  Society  of  New 
York  and  the  Provident  Savings  Life  Assurance  Society  of 
New  York,  each  filed  bills  of  interpleaders  in  the  Circuit 
Court  of  Morgan  County,  making  Jacob  H.  Osborne, 
receiver  for  the  Central  Illinois  Banking  and  Savings 
Association,  John  J.  Chambers,  Wm.  £.  Veitch  and  Har- 
riet B.  Dewees,  defendants  therein,  and  alleging  that  the 
Equitable  Life  Assurance  Society  of  the  United  States  on 
the  31st  day  of  August,  1888,  issued  a  life  insurance  policy 
on  the  life  of  Samuel  Dewees  for  $5,000,  to  be  paid  to  Har- 
riet B.  Dewees,  his  wife,  if  she  should  be  living  at  the  time 
of  his  death;  also  that  the  Provident  Life  Savings  Assurance 
Society  of  New  York,  on  the  28th  day  of  December,  1888, 
had  issued  a  life  insurance  policy  for  the  sum  of  $5,000  upon 
the  life  of  Samuel  Dewees,  to  be  paid  to  Harriet  B.  Dewees 
if  she  should  be  living  at  the  time  of  his  death,  and  also 
alleging  that  the  Provident  Savings  Life  Assurance  Society 
of  New  York,  on  the  5th  day  of  June,  1889,  issued  a  life 
policy  of  insurance  for  the  sum  of  $10,000  upon  the  life  of 
Samuel  Dewees,  to  be  paid  to  Harriet  B.  Dewees,  if  she 
should  be  living  at  the  time  of  his  death. 

It  is  averred  in  the  bills  of  interpleaders  that  on  August 
19,  1890,  the  complainants  were  notified  that  Harriet  B. 
Dewees,  the  beneficiary  named  in  each  of  the  policies  of 
insurance,  assigned  her  interest  in  the  same  to  Wm.  E. 
Veitch,  cashier  of  the  Central  Illinois  Banking  and  Savings 
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Association;  that  in  August,  1893,  the  Central  Illinois  Bank- 
ing and  Savings  Association  became  insolvent,  and  a  bill 
was  filed  in  the  Circuit  Court  of  Morgan  County  to  wind  up 
the  business  of  the  association,  and  the  defendants,  John  J. 
Chambers  and  Wm.  E.  Veitch,  were  appointed  receivers  and 
qualified  as  such.  Veitch  resigned,  and  Chambers  was 
appointed  and  qualified  as  sole  receiver,  and  afterward  he 
resigned,  and  %  the  defendant,  J.  H.  Osborne,  was  appointed 
and  qualified,  and  is  still  such  receiver.  Wm.  £.  Veitch,  as 
cashier  of  the  Central  Illinois  Banking  and  Savings  Associ- 
ation, assigned  the  policies  of  insurance  to  himself  and 
Chambers  as  receivers,  and  then  assigned  them  to  Chambers 
as  sole  receiver,  and  he  assigned  them  to  Jacob  H.  Osborne, 
the  present  receiver.  For  several  years  prior  to  1893,  the 
Central  Illinois  Banking  and  Savings  Association  carried 
on  a  general  banking  business.  It  was  a  co-partnership 
composed  of  several  persons.  Certificates  of  stock  were 
issued  to  each  partner,  showing  the  interest  each  partner 
had  in  the  firm.  Samuel  Dewees  was  a  small  stockholder. 
Wm.  E.  Veitch  was  cashier.  The  co-partnership  was  in- 
solvent. Samuel  Dewees  died  December  22, 1896.  Com- 
plainants aver  that  they  were  notified  soon  after  his 
death  that  his  wife,  the  beneficiary,  claimed  the  money 
due  on  the  three  policies  of  insurance,  and  that  her  assign- 
ment of  them  was  void.  J.  H.  Osborne,  receiver  for  the 
Central  Illinois  Banking  and  Savings  Association,  also  de- 
manded the  money  due  on  the  policies.  The  complainants, 
the  insurance  companies,  admit  there  is  $20,000  due  under 
the  policies,  and  are  willing  to  pay  the  same  to  whoever  is 
entitled  thereto.  They  aver  there  is  no  collusion  and  that 
each  party  threatens  to  bring  suit  Complainants  asked 
the  defendants  be  ruled  to  interplead,  and  tendered  the 
$20,000  to  the  court.  The  defendants  were  ruled  to  inter- 
plead. The  defendants  each  filed  answers  in  each  case.  The 
answers  of  the  defendants,  respectively,  in  each  case,  are  the 
same.  The  defendant  Harriet  B.  Dewees,  in  answering 
avers  that  she  is  the  beneficiary  in  the  policies,  and  is 
entitled  to  the  funds;  that  she  assigned  the  policies  as  ool- 
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lateral  security  for  ber  husband's  indebtedness  to  tbe  bank,  in 
consideration  that  the  bank  would  grant  an  extension  of  the 
time  of  payment;  that  such  extension  was  made,  and  when 
the  indebtedness  matured  the  bank  renewed  the  notes,  and. 
thereafter  repeatedly  extended  the  time  of  payment  of  said 
indebtedness  by  taking-  renewal  notes  without  her  knowl- 
edge or  consent,  whereby  the  policies  were  released  as  such 
collateral  security. 

J.  H.  Osborne,  receiver  for  the  Central  Illinois  Banking 
and  Savings  Association,  alleges  that  the  bank  for  which 
he  is  receiver,  did  a  general  banking  business  for  many  years 
prior  to  August  25,  1893,  at  Jacksonville;  that  Samuel 
Dewees  was  an  extensive  farmer  and  dealer  in  stock, 
and  was  a  heavy  borrower  from  the  bank;  on  August  19, 
1890,  he  was  indebted  to  the  bank  over  $42,000;  that  the  bank 
was  demanding  payment  or  security;  that  in  order  to  par- 
tially secure  such  indebtedness,  Samuel  Dewees  and  his  wife, 
Harriet  B.  Dewees,  the  beneficiary  therein,  both  assigned 
such  ^insurance  policies  to  Yeitch  as  cashier,  and  copies  of 
such  assignments  were  delivered  to  tbe  insurance  com- 
panies, and  after  such  assignments  the  bank  paid  all 
premiums  on  said  policies;  that  the  bank  became  insolvent 
and  Chambers  and  Veitch  were  appointed  receivers  therefor, 
and  the  policy  came  into  their  hands  as  assets  of  the  bank; 
that  J.  H.  Osborne  became  and  now  is  receiver,  and  the 
policies  were  assigned  to  him  by  his  predecessors,  having 
paid  all  premiums  accruing  on  such  policies;  that  at  the 
time  the  bank  failed  Samuel  Dewees  owed  it  $27,024.74,  and 
it  had  paid  as  premiums  $3,527.05  and  Samuel  Dewees  was 
insolvent,  and  the  only  security  the  bank  had,  over  the 
insurance  policies;  that  Samuel  Dewees  died  December  19, 
1896;  that  thereupon  the  money  due  on  such  insurance  poli- 
cies became  due  to  Osborne  as  such  receiver,  and  that  proper 
proofs  of  death  were  sent  the  companies;  that  on  the  date 
of  the  death  of  Samuel  Dewees  there  was  due  from  him  to 
J.  H.  Osborne,  as  such  receiver,  $20,852.56,  and  that  the 
receiver,  Osborne,  demands  the  amount  due  on  the  policies, 
and  prays  for  an  order  to  that  effect.    The  other  defend- 
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ants  filed  disclaimers,  setting  up  that  they  had  no  interest  in 
the  subject-matter  now  in  controversy. 

These  three  cases  were  by  agreement  consolidated  and 
tried  together.  They  were  referred  to  the  master  to  state 
the  account,  and  report  his  conclusions  of  law  and  fact. 

The  master  made  his  report  finding,  after  stating  the  ac- 
counts, that  the  three  policies  of  insurance  involved  in  this 
suit  were  assigned  and  pledged  to  the  Central  Illinois  Bank- 
ing and  Savings  Association,  as  collateral  security  for  any 
indebtedness  then  existing,  or  that  might  thereafter  exist 
from  Dewees  to  the  bank;  that  the  indebtedness  was  then  in 
the  shape  of  short  notes;  that  in  consideration  of  such  assign- 
ments the  bank  agreed  it  would  not  press  their  collection, 
but  would  extend  the  time  of  payment  of  the  whole  in- 
debtedness then  existing;  that  no  definite  time  was  agreed 
.  upon,  but  to  be  at  the  discretion  of  the  bank;  that  at  the 
time  of  the  assignment  and  delivery  of  the  policies,  it  was 
agreed  that  all  the  notes  then  existing,  and  all  the  noten  that 
might  thereafter  be  given,  whether  renewal  notes  or  notes 
for  new  indebtedness,  should,  as  they  matured,  be  taken  up 
and  new  notes  given,  and  that  such  renewals  should  continue 
at  the  pleasure  of  the  bank,  and  that  the  policies  should  be 
held  as  collateral  therefor  in  whatever  shape  the  indebted- 
ness might  be;  that  after  the  policies  were  assigned  the  bank 
made  no  new  contract  for  extensions;  and  that  no  new  con- 
tract was  made  when  the  renewal  notes  were  given;  and  that % 
the  policies  assigned  as  collaterals  were  not  released  by  the 
bank  taking  renewal  notes  under  the  contract  of  assignment; 
and  that  all  the  money  derived  from  the  policies  should  be 
paid  to  J.  H.  Osborne,  as  receiver  for  the  Central  Illinois 
Banking  and  Savings  Association,  tp  apply  on  the  indebted- 
ness of  Samuel  Dewees  to  the  bank.  To  this  portion  of  the 
master's  report  the  court  sustained  exceptions  made  by 
Harriet  B.  Dewees,  and  entered  a  decree  finding  the  equi- 
ties with  Harriet  B.  Dewees,  and  ordered  the  money  that 
was  deposited  in  court  by  the  complainants  in  the  inter- 
pleaders, derived  from  the  policies  of  insurance,  to  be  paid 
to  her.  From  this  order  the  appellant  appeals,  and  brings 
the  case  to  this  court. 


Third  District— May  Teem,  18U8.        319 

Osborne  ▼.  Dewees. 

Tho  fact  that  the  written  assignments  of  the  policies 
executed  by  Harriet  B.  Dewees,  appellee  herein,  were 
absolute,  and  vested  the  legal  title  to  them  in  Wm.  E. 
Veitcb,  cashier  in  the  Central  Illinois  Banking  and  Savings 
Association,  upon  their  delivery,  is  not  controverted.  The 
question  is,  what  verbal  arrangement  was  made  at  the  time 
the  policies  were  assigned  and  what  was  the  consideration 
therefor  ? 

It  is  contended  on  the  part  of  appellant  that  Samuel 
Dewees  was  indebted  to  the  bank  in  the  sum  of  $42,000, 
and  this  indebtedness  was  evidenced  by  several  notes  made 
by  Dewees  to  the  bank,  some  of  which  were  due,  and  the 
bank  was  demanding  payment  of,  or  security  for,  this 
indebtedness,  and  that  he  went  to  his  wife  and  procured 
assignment  of  the  policies  to  Wm.  £.  Yeitch,  cashier  of  the 
bank,  and  she  delivered  them  to  him,  and  he  delivered  them 
to  the  bank,  at  which  time  it  was  agreed  that  they  were  to 
be  held  by  the  bank,  not  only  as  collateral  security  for  his 
then  existing  indebtedness,  but  for  all  renewals  and  exten- 
sions, by  notes  or  otherwise,  of  the  then  existing  debts  or  of 
after-created  indebtedness.  In  other  words,  that  these  col- 
laterals were  to  be  held  by  the  bank  not  only  for  what  he 
then  owed  but  what  he  might  subsequently  become  indebted 
to  the  bank. 

The  appellee  contends  that  the  policies  were  assigned  to 
Yeitch  as  cashier  of  the  bank  as  collateral  for  the  then 
existing  indebtedness  of  Samuel  Dewees  to  the  bank,  and 
to  procure  an  extension  for  the  payment  thereof.  The 
only  person  testifying  to  this  transaction  are  the  appellee 
and  Wm.  £.  Yeitch,  who,  at  that  time,  was  cashier  of  the 
bank. 

The  testimony  of  Wm.  E.  Yeitch  fully  sustained  the  con- 
tention of  the  appellant;  we  think  it  is  also  sustained  by  the 
proof;  appellee  claims  and  testifies  that  he  only  assigned  the 
policies  as  collateral  for  what  Samuel  Dewees  then  owed 
the  bank,  and  to  procure  an  extension  of  the  time  of  pay- 
ment. The  object  of  placing  these  collaterals  with  the 
bank  was  to  enable  Samuel  Dewees  to  rescue  himself  from 
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financial  ruin.  He  was  indebted  to  the  bank  in  the  sum  of 
$42,000.  It  is  the  practice  of  banks  to  not  grant  extensions, 
except  for  a  limited  time,  on  maturing  paper,  and  as  appel- 
lee in  her  contention  does  not  fix  the  time  the  extension  of 
this  paper  was  to  run,  the  presumption  would  obtain  it 
was  to  run  for  such  limited  time.  This  wtmld  be  of  no  real 
benefit  to  him  if  he  were  to  be  closed  out  within  a  short 
time.  The  fact  that  the  appellee  allowed  the  policies  to 
remain  with  the  bank  long  after  she  claimed  they  were 
released  as  collaterals,  and  allowed  the  bank  and  the  receiv- 
ers to  pay  about  $3,000  of  premiums  maturing  while  these 
policies  were  in  their  hands,  and  that  she  made  no  claim  to 
these  policies  from  the  persons  to  whom  they  were  assigned 
for  the  bank  until  after  her  husband's  death,  and  during 
this  time  they  had  been  used  as  collateral  to  secure  the 
indebtedness  that  existed  at  the  time  of  the  assignments 
and  after-accruing  indebtedness,  and  Samuel  Dewees  bad 
reduced  his  indebtedness  from  $42,000  to  about  $27,000— 
thesd  facts  and  circumstances  support  appellant's  contention. 
We  think  the  rule  announced  in  the  case  of  Norwood  et  al. 
v.  Guerdon,  60  111.  253,  applies  with  equally  as  great  or 
greater  force  in  this  case  than  in  that.  In  this  case  they 
both  participated  in  the  assignments  of  the  policies  to  the 
bank,  and  they  are  delivered  by  the  wife  to  the  husband, 
clothing  him  with  the  power  to  go  to  the  bank  and  pledge 
these  policies  and  obtain  a  credit  with  which  in  five  years 
he  reduces  his  indebtedness  some  $15,000.  It  is  admitted 
these  assignments  are  valid.  It  is  not  contended  the  appel- 
1  lee  contributed,  in  paying  the  premiums  on  these  policies, 
anything  out  of  her  separate  estate. 

The  bank  in  good  faith  gave  her  husband  credit  and 
money  on  these  assignments,  and  she  ottgbt  not  now  be 
heard  to  repudiate  the  arrangement  made  by  her  husband. 
As  the  above  view  disposes  of  this  case  we  do  not  deem  it 
necessary  to  pass  upon  the  other  questions  raised  in  the 

case. 

The  court  below  should  not  have  entered  a  decree  order- 
ing the  money  paid  into  court  vby  the  complainants  in  the 
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bills  of  interpleader,  due  on  the  policies  of  insurance,  to  be 
paid  to  appellee. 

The  case  is  reversed  and  remanded  with  direction  to 
enter  a  decree  ordering  the  money  paid  into  court  to  be 
paid  to  appellant 

Reversed  and  remanded,  with  directions. 
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Board  of  Supervisors  v.  The  People  ex  rel.,  etc. 

'  1.  Board  or  Suprbvisobs— Naming  New  Towns.— Section  69,  Ch.  84, 
R.  S.,  entitled  "  Counties,"  only  requires  the  board  of  supervisors  to 
refrain  from  naming  a  new  town,  created  by  it,  until  the  proposed  name 
has  been  filed  with  the  auditor  of  public  accounts  and  his  certificate 
thereof  obtained. 

8.  New  Towns — Notice  of  Petition. — In  creating  new  towns  under 
the  statute  (Chapter  84,  B.  8.)  the  board  of  supervisors  must  give  notice 
that  the  petition  for  the  new  town  has  been  filed,  and  when  it  will  be 
acted  upon,  in  order  that  the  board  may  act  upon  the  merits  of  the 
petition;  and  after  it  has  so  acted  and  concluded  to  create  the  new  town, 
and  to  give  it  a  name,  it  is  necessary  to  file  the  name  proposed  in  the 
auditor's  office* 

Mandamus. — Hearing  in  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  Ferdinand  Bookwauter,  Judge,  presiding.  Hearing  and  judg- 
ment for  relators  on  demurrer  to  petition.  Appeal  by  respondents. 
Heard  in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed 
October  5, 1898. 

8.  G.  Wilson,  state's  attorney,  G.  T.  Buckingham  and 
Edwin  Winter,  attorneys  for  appellant. 

Isaac  A.  Love  and  William  B.  Jewell,  Jr.,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellee  commenced,  in  the  Circuit  Cqurt  of  Ver- 
milion County,  mandamus  proceedings  against  the  appel- 
lant.   The  original  petition  for  the  writ  was.  demurred  to 
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and  the  demurrer  sustained;  thereupon  the  appellee  by  leave 
of  court  filed  an  amended  petition,  setting  up  that  on  July 
12,  1897,  there  was  filed  with  the  county  clerk  of  the  county 
of  Vermilion  and  State  of  Illinois,  a  petition,  a  copy  of 
which  was  attached,  made  a  part  hereof  and  marked  "  Ex- 
hibit A,"  which  was  signed  by  the  relator  and  187  others,  all 
voters  of  and  residents  in  the  following  described  territory, 
to  wit  (then  describing  by  metes  and  bounds  30$  square 
miles  of  territory  constituting  parts  of  the  towns  of  Vance, 
Catlin,  Sid  well  and  Carroll  in  said  county);  that  the  per- 
sons signing  said  petition  constituted  more  than  three- 
fourths  of  the  voters  residing  in  the  territory  above 
described  on  July  12,  1897,  and  the  number  of  voters  then 
residing  in  said  territory  who  did  not  sign  the  said  petition, 
were  eighteen,  and  no  more;  and  that  the  total  number  of 
voters  in  said  territory  then  was  206,  and  no  more;  all  of 
which  was  shown  in  said  petition  to  said  board  by  the  affi- 
davits of  good  and  reliable  citizens.  It  was  also  stated  that 
in  and  by  said  petition  the  said  board  of  supervisors  were 
asked  to  create  a  new  town  out  of  said  described  territory  for 
the  convenience  of  the  inhabitants  residing  therein;  that 
after  such  new  town  shall  be  created  out  of  said  described 
territory,  the  said  towns  of  Vance,  Catlin,  Sidwell  and 
Carroll  will  each  still  contain  more  than  ten  square  miles  of 
land;  that  after  the  said  petition  had  been  so  filed  and 
presented  to  said  board,  the  said  petitioners  asked  that  the 
said  board  give  notice  of  the  presenting  of  said  petition, 
and  of  the  date  of  its  final  hearing,  as  is  required  by  the 
provisions  of  Sec.  26,  Chap.  139,  Hurd's  111.  Stat.,  but  that 
said  board  refused  so  to  do,  contrary  to  the  wishes  of  said 
petitioners  and  over  their  express  objections;  that  until 
the  said  board  of  supervisors  shall  give  said  notices  afore- 
said, no  further  steps  can  be  taken  in  order  to  create  the 
said  new  town,  according  to  the  prayer  of  the  said  peti- 
tioners. The  amended  petition  contains  the  other  usual 
averments  in  a  petition  for  a  writ  of  mandamus,  and  prays 
such  writ  may  issue  directed  to  the  appellant,  commanding 
it  forthwith  to  give  notice  of  the  presenting  of  said  peti- 
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tion,  and  when  it  shall  be  considered,  as  required  by  said  sec- 
tion of  said  chapter  of  our  statutes,  and  for  such  further 
order  as  nay  be  required. 

The  "  Exhibit  A  "  attached  to  this  amended  petition  con- 
tains a  full,  formal  petition,  as  described  in  the  amended 
petition  for  the  writ,  and  in  every  particular  conforming  to 
the  requirements  of  such  a  petition  as  provided  by  said 
Sec.  26,  Chap.  139,  Hurd's  Eev.  111.  Stat  To  this  amended 
petition  the  appellant  interposed  a  demurrer  which  the  Cir- 
cuit Court  overruled;  the  appellant  elected  to  stand  by  the 
demurrer  and  the  court  awarded  the  peremptory  writ  of 
mandamus  as  prayed  for  in  the  amended  petition.  The 
appellant  brings  the  case  to  this  court  and  insists  the  judg- 
ment of  the  Circuit  Court  should  be  reversed,  (1)  because  the 
amended  petition  fails  to  show  a  demand  upon  the  appel- 
lant to  give  the  desired  notice;  (2)  the  amended  petition 
failed  to  show  the  name  for  the  proposed  new  town  had  been 
filed  in  the  office  of  the  state  auditor  and  his  certificate 
obtained,  as  is  provided  by  Sec.  60,  Chap.  34,  S.  &  C.  111.  Rev. 
Stat. ;  (3)  the  amended  petition  did  not  state  that  the  sev- 
eral towns  from  which  the  proposed  new  town  is  to  be 
taken  will  each  have  left  at  least  ten  square  miles  of  terri- 
tory. 

An  inspection  of  the  amended  petition  shows  that  it  does 
contain  averments  setting  up  the  very  demand  which  the 
appellant  claims  it  does  not;  also,  it  contains  an  express 
averment  that  the  several  towns,  out  of  which  territory  is 
sought  to  be  taken  for  the  new  town,  will  each  have  remain- 
ing more  than  ten  square  miles;  and,  as  to  the  other  con- 
tention about  the  name  of  the  proposed  new  town,  we  are 
satisfied  that  our  statute  only  requires  the  board  of  super- 
visors to  refrain  from  naming  a  new  town  created  by  it, 
nntil  the  proposed  name  has  been  filed  with  the  auditor  of 
public  accounts  and  bis  certificate  obtained  as  provided  by 
Sec.  59,  Chap.  34,  Hurd's  111.  Stat.  In  this  proceeding  the 
appellee  only  sought  and  the  "Circuit  Court  only  adjudged 
that  the  appellant  give  notice  that  the  petition  for  the  new 
town  was  filed  and  when  it  would  be  acted  upon  as  required 
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by  Sec.  26,  Chap.  139,  Hurd's  111.  Stat.  This  notice  was  nec- 
essary to  be  given  in  order  that  the  appellant  might  act 
upon  the  merits  of  the  petition  for  the  creation  of  the  new 
town,  and  after  it  has  so  acted  and  concluded  to  create  a 
new  town  as  petitioned  for,  and  concludes  to  give  it  a  name, 
before  giving  it  such  name  it  will  be  necessary  for  it  to  act 
under  Sec.  59,  Chap.  34,  Hurd's  111.  Stat. 

Finding  the  judgment  of  the  Circuit  Court  appealed  from 
in  this  case  is  in  accordance  with  the  law  arising  out  of  the 
facts  well  pleaded  in  the  amended  petition,  which  were 
admitted  by  the  demurrer  thereto,  we  affirm  its  judgment 
Judgment  affirmed. 


Iverson  A.  Lumpkin  v.  Pet  Boatman  Lumpkin. 

1.  Alimony — Pendente  Lite— Allowance  of,  Where  the  Wife  Has 
Property  of  'Her  Own, — Section  1  of  the  statute  entitled  "  Separate 
Maintenance/'  provides  that  "the  court  may  grant  allowances  to  enable 
the  wife  to  prosecute  her  suit  as  in  cases  of  divorce,"  and  that  this  pro- 
vision has  been  construed  to  warrant  an  allowance  pendente  lite  where 
the  wife  has  property  of  her  own  and  an  income  therefrom. 

Bill  for  Separate  Maintenance.— Hearing  in  the  Circuit  Court  of 
Coles  County;  the  Hon.  Frank  K.  Dunn,  Judge,  presiding.  Decree  for 
complainant.  Appeal  by  defendant.  Heard  in  this  court  at  the  May 
term,  1808.    Affirmed.    Opinion  filed  October  5,  1898. 

James  W.  &  Edward  C.  Craig,  and  Clark  &  Scott,  attor- 
neys for  appellant. 

J.  F.  Hughes  and  Nbal  &  Wiley,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 

The  appellee  had  filed  her  bill  of  complaint  in  the  Circuit 

Court  of  Coles  County  against  appellant,  praying  for* 

decree  of  separate  maintenance,  in  which,  among  other 

things,  she  prayed  for  an  allowance  from  the  appellant  of  a 
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sufficient  sum  of  money  to  employ  counsel  to  prosecute  her 
bill,  support  herself  while  the  proceeding  was  pending  and 
pay  necessary  expenses.  From  ,the  bill  and  answer,  both 
sworn  to,  therp  is  no  doubt  left  but  that  the  court  below 
was  warranted  in  concluding  that  the  appellee  was  proceed- 
ing in  good  faith  to  procure  a  decree,  for  her  bill,  if  proved, 
entitled  her  to  the  relief  she  sought.  The  answer  put  in 
issue  most  of  the  material  allegations  of  the  bill,  thus  form- 
ing issues,  in  the  trial  of  which  counsel  mnst  be  employed, 
evidence  taken  and  other  expenses  necessarily  incurred. 
Pending  the  proceeding  the  appellee  must  live,  and  if,  on 
the  trial,  it  is  shown  she  is  entitled  to  the  relief,  she  will  be 
entitled  to  an  amount  by  way  of 'separate  maintenance  that 
will  support  her  in  the  station  in  life  in  which  she  is  entitled 
to  be  supported,  as  appellant's  wife. 

It  appeared  from  the  bill,  answer  and  affidavits  that  were 
before  the  court  below  on  the  motion  of  the  appellee  for  ali- 
mony pendente  lite,  that  when  the  appellant  left  her,  she  was 
without  money  and  he  refused  to  give  her  any;  that  the 
yearly  income  of  the  appellant,  from  property  and  his  pro- 
fession as  a  dentist,  was  about  $2,000,  while  the  yearly 
income  of  the  appellee  from  her  property  was  only  about 
$250;  on  this  showing  the  Circuit  Court  ordered  the  appel- 
lant to  pay  to  the  appellee  $100  for  expenses  in  and  about 
preparing  her  case  for  trial,  $100  for  solicitor's  fees,  and 
$20  each  month  for  her  support  until  the  trial  of  her  case. 
From  this  order  appellant  appeals  to  this  court;  afterward, 
on  motion  of  the  appellee  supported  by  affidavit,  the  court' 
below  ordered  the  appellant  to  pay  the  appellee  $50  for  her 
solicitor's  fee  in  defending  the  said  appeal  in  this  court,  and 
from  this  last  order  the  appellant  also  appealed  to  this 
court. 

The  contention  of  the  appellant  in  this  court  is,  (1)  that 
as  it  appears  the  appellee  had  property,  no  allowance 
pendente  lite  ought  to  have  been  made;  (2)  and  that  the 
allowances  to  the  appellee  by  both  orders  appealed  from  are 
excessive. 

We  find  that  section  1  of  our  statute  entitled  "  Separate 
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Maintenance,"  provides  "  the  court  may  grant  allowances 
to  enable  the  wife  to  prosecute  her  suit  as  in  cases  of 
divorce;"  and  that  this  provision  has  been  construed  in  the 
case  of  Harding  v.  Harding,  144  111.  588,  to  warrant  an 
allowance  pendente  Ute  where  the  wife  had  property  and  an 
income  therefrom;  the  reasoning  of  the  court  in  that  case 
effectually  disposes  of  the  appellant's  first  contention  against 
him.  As  to.  his  contention  that  the  allowances  were  ex- 
cessive, we  are  compelled  to  say  that  in  our  opinion  they 
were  not.  In  any  event  he  would  be  justified  in  reversing 
the  orders  appealed  from  on  account  of  the  allowances 
being  excessive  only  when  it  clearly  appeared  to  us  that 
the  chancellor,  who  determined  the  amounts,  in  the  exercise 
of  the  judicial  discretion  reposed  in  him,  had  abused  it, 
which  does  not  appear.  The  showing  made  in  the  court 
below  justified  the  making  of  both  orders  appealed  from, 
and  they  are  therefore  affirmed. 


|i78s  m,  Chicago  &  Alton  R.  R.  Co.  v.  Emma  Esten. 

1.  Questions  op  Fact— -Arc  for  the  Jury.  —Questions  as  to  the  proper 
equipment  of  engines  and  the  origin  of  a  fire  adjacent  to  a  railroad  track 
are  for  the  determination  of  the  jury  from  the  evidence. 

2.  Evidence— Party  Complaining  Not  Prejudiced.— Where  it  appears 
from  all  the  evidence  in  the  case  that  the  party  complaining  was  not 
prejudiced  by  an  improper  question  and  answer,  and  where,  upon  the 
whole  record,  the  verdict  appears  to  be  the  proper  disposition  of  the  issues 
presented  by  the  pleadings,  the  judgment  will  be  affirmed. 

Trespass  on  the  Case,  for  damages  resulting  from  fire  set  by  engines. 
Trial  in  the  Circuit  Court  of  Logan  County;  the  Hon.  John  H.  Moffett, 
Judge,  presiding.  Verdict  and  judgment  for  plaintiff.  Appeal  by 
defendant.  Heard  in  this  court  at  the  May  term,  1896.  Affirmed. 
Opinion  filed  October  5, 1898. 

Blinn  &  Harris,  attorneys  for  appellant. 
Beach  &  Hodnett,  attorneys  for  appellee. 
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Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  the  appellee  against  the  appel- 
lant in  the  Circuit  Court  of  Logan  County,  to  recover 
damages  for  burning  her  two  houses  and  the  outbuildings 
connected  therewith,  together  with  some  personal  property 
contained  therein.  The  trial  was  by  jury  and  resulted  in  a 
verdict  and  judgment  for  the  appellee  of  $1,500.  The 
appellant  brings  the  case  to  this  court  and  urges  a  reversal 
of  the  judgment  on  the  grounds,  (1)  that  the  verdict  is  con- 
trary to  the  evidence;  (2)  that  the  court  gave  an  improper 
instruction  to  the  jury  at  the  request  of  the  appellee;  and 
(8)  the  court  admitted  improper  evidence  for  the'  appellant 
over  the  appellee's  objection.  The  evidence  shows  that 
the  buildings  and  property  in  question  were  situated  in 
Lawndale,  Logan  county,  through  which  passed  the  rail- 
road of  the  appellant,  having  a  main  and  two  side  tracks 
there.  West  of  the  side  track  and  close  thereto  was  an 
elevator.  The  buildings  of  the  appellee  that  were  burned 
were  northwest  across  the  street,  and  about  300  feet  from 
the  elevator.  A  little  after  nine  o'clock  in  the  evening  of 
November  4,  1895,  this  elevator  was  discovered  to  be  on 
fire  at  the  top.  The  wind  was  blowing  from  the  main  track 
of  the  railroad  and  the  elevator  toward  the  property 
burned.  The  fire  from  the  elevator  was  carried  by  the 
wind  to  the  property  of  the  appellee  and  set  it  on  fire  and 
it  burned.  No  one  saw  how  the  Are  originated  on  top  of  the 
elevator,  but  the  evidence  shows  that  two  freight  trains 
passed  north  through  Lawndale  on  appellant's  railroad  a 
very  short  time  before  the  fire  was  first  seen,  and  the  engi- 
neer in  charge  of  the  engine  of  one  of  these  trains,  in  his 
testimony,  states  his  engine  was  throwing  out  sparks  when 
it  passed  through  Lawndale,  and  there  was  other  evidence 
tending  to  show  that  the  fire  on  the  top  of  the  elevator 
was  set  by  the  engine  on  one  of  these  trains. 

The  appellant  offered  evidence  tending  to  show  that  both 
of  the  engines  on  these  trains  were  equipped  with  approved 
gpark  arresters,  had  been  recently  inspected,  were  in  good 
condition,  were  in  charge  of  careful  and  skilled  engineers. 
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and  were  managed  carefully  when  passing  through  Lawn- 
dale;  but  it  was  in  evidence  that  the  track  was  slightly 
down  grade  through  Lawndale,  in  the  direction  these  trains 
were  going.  The  track  was  good  and  smooth,  so  that  if  the 
management,  equipment  and  condition  of  these  engines 
were  as  good  as  contended  for  by  the  appellant,  neither  of 
them  would  have  set  out  the  fire  that  was  seen  on  top  of 
the  elevator. 

We  have  carefully  read  all  the  evidence  in  the  bill  of 
exceptions  in  the  record  in  this  case,  and  after  fully  con- 
sidering the  same,  we  are  satisfied  that  there  was  ample 
evidence  to  warrant  the  jury  in  concluding  that  one  of  the 
engines  of  these  two  trains  of  the  appellant  that  passed 
north  on  its  railroad,  just  before  the  fire  was  seen  on  top  of 
the  elevator,  started  that  fire,  since  there  was  no  reason- 
able way  otherwise  to  acoount  for  it,  when  all  the  surround- 
ing  circumstances,  as  shown  by  the  evidence,  are  fairly  and 
fully  considered.  As  to  how  this  fire  originated,  and 
whether  the  engines  of  the  appellant  were  properly  equipped, 
in  good  condition  and  properly  managed,  were  all  questions 
of  fact  for  the  jury,  and  there  is  ample  evidence  in  this  rec- 
ord tending  to  support  the  conclusion  reached  by  the  jury 
on  these  questions  of  fact;  hence,  we  conclude  we  ought  not 
to  disturb  their  findings  as  being  against  the  weight  of  the 
evidence. 

The  instruction  complained  of  by  the  appellant,  which 
.  was  given  at  the  request  of  the  appellee,  is  as  follows :  "  4. 
The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  fire  was  communicated  from  a  locomotive 
engine,  used  by  the  defendant  upon  its  railroad,  to  the  grain 
elevator  at  Lawndale,  on  the  night  in  controversy,  and  if 
you  further  believe  from  the  evidence  that  by  reason  of 
such  fire  so  communicated,  the  said  grain  elevator  burned 
up,  and  the  elevator  fire  directly  caused  the  property  of  the 
plaintiff,  mentioned  in  said  declaration,  to  take  fire  and  be 
thereby  burned  up  and  injured  by  such  fire  so  commnni* 
cated,  then  the  fact  that  such  fire  was  communicated  should 
be  taken  by  the  jury  as  full  prima  facie  evidence  to  charge 
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the  corporation  using  the  road  and  engine  with  negligence." 
The  criticism  made  being  that  the  jury  did  not  understand  the 
effect  of  full  prima  facie  evidence,  and  that  the  instruction 
should  have  gone  further  and  told  the  jury  that  these  facts 
recited  in  the  instruction,  although  they  made  out  a  full 
prima  facie  case  of  negligence,  yet  it  might  be  overcome  by 
other  proof  offered  by  the  appellant,  which  tended  to  short' 
the  engines  in  question  were  in  good  condition  and  properly 
handled  and  equipped,  as  was  done  in  an  instruction  which 
was  approved  in  C.  &  A.  E.  E.  Co.  v.  Pennell,  110  111.  437* 
But  the  criticism  of  this  fourth  instruction  by  the  appel- 
lant is  completely  answered,  and.  against  this  contention,  in 
the  case  of  L.  E.  &  St.  L.  Con.  E.  E.  Co.  v.  Spencer,  149  111. 
103,  104. 

The  appellant  complains  that  the  court  below,  over  its 
objection,  permitted  the  appellee  to  be  asked  this  question : 
"  Q.  If  there  was  any  other  way  for  that  roof  to  take  fire 
than  through  fire  from  the  train,  you  may  state."  And  to 
make  answer  thereto  as  follows :  "  No,  sir;  none  I  can 
conceive  of."  Because  it  insists  the  question  called  for  and 
the  answer  gives  the  opinion  of  the  witness.  Upon  exam- 
ination of  all  the  testimony  of  this  witness  as  it  appears  in 
the  bill  of  exceptions,  we  find  that  this  question  and  answer 
was  in  connection  with  the  fact  that  the  witness  is  shown 
to  have  known  and  detailed  the  various  places  from  whence 
fire  was  likely  to  have  been  communicated  to  the  top  of  the 
elevator,  and  those  were  facts  properly  before  the  jury;  and 
while  we  must  hold  that  the  court  ought  to  have  sustained 
the  appellant's  objection  to  this  question  and  answer,  yet 
we  are  satisfied  the  appellant  was  not  prejudiced  by  the 
question  and  answer,  since,  on  the  whole  record,  the 
verdict  is,  in  our  opinion,  the  proper  disposition  of  the 
issues  presented  by  the  pleadings,  when  all  the  evidence  is 
fully  and  fairly  considered.  The  judgment  of  the  court 
below  is  affirmed. 
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Ubbo  A.  Ubben  v.  William  H.  Binnian. 

1 .  Gambling  Contracts — Agreement  to  Repurchase  Stock. — An  agree- 
ment between  the  seller  and  purchaser  of  certain  shares  of  stock,  that 
at  the  expiration  of  five  years,  if  the  purchaser  was  then  willing,  the 
seller  would  repurchase  of  him  the  stock  in  question  at  the  price  spec- 
ified in  the  agreement  of  sale,  is  a  contract  for  an  option  to  buy  at  a 
future  time  and  is  void  by  reason  of  Section  180  of  the  Criminal  Code. 

2.  Practice— Instructions  Not  a  Part  of  the  Record  Unless,  etc— 
Where  the  clerk  in  making  up  the  transcript  in  accordance  with  the 
praecipe  of  counsel,  copies  into  the  transcript  instructions  and  motions 

.which  are  not  in  the  bill  of  exceptions,  under  the  hand  and  seal  of  the 
judge,  such  instructions  and  motions  are  no  part  of  the  record,  and  can 
not  be  considered  by  this  court  in  passing  upon  the  errors  assigned, 
which  call  them  in  question. 

Assumpsit,  on  a  contract  to  repurchase  stock.  Trial  in  the  Circuit 
Court  of  Tazewell  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Verdict  and  judgment  for  defendant.  Appeal  by  plaintiff.  Heard  in 
this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  October  5, 
1898. 

W.  R.  Curran,  attorney  for  appellant. 
Jack  &  Tichenor,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion,  of  the  court. 

The  appellant  sued  the  appellee  in  the  Circuit  Court  of 
Tazewell  County  in  an  action  of  assumpsit;  the  case  was  tried 
in  that  court  by  jury  and  resulted  in  a  verdict  and  judg- 
ment for  the  appellee.  The  appellant  brings  the  case  to 
this  court  by  appeal  and  insists  the  judgment  ought  to  be 
reversed  on  the  ground,  (1)  that  the  court  improperly  sus- 
tained a  demurrer  to  the  first,  third  and  fourth  counts  of  the 
amended  declaration,  and  to  the  replication  to  the  second 
plea  to  the  second  count  of  the  declaration;  and  (2)  that 
the  verdict  is  contrary  to  the  law  and  the  evidence. 

The  first,  third  and  fourth  counts  of  the  declaration  and  the 
replication  to  the  second  plea  to  the  second  count  of  the 
declaration,  when  stripped  of  their  legal  verbiage  and  the 
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conclusions  of  the  pleader,  disclosed  the  following  trans- 
action between  the  parties :  On  January  4, 1892,  William  E. 
Stone  and  W.  H.  Binnian  sold  and  delivered  to  Ubbo  A. 
Ubben,  appellant,  one  hundred  shares  of  the  capital  stock 
of  the  Acme  Harvester  Co.  at  its  par  value,  $10,000,  receiv- 
ing in  payment  therefor  $6,383.60,  in  cash;  and  "for  the 
balance  of  $3,616.40  they  took  his  promissory  notes,  one 
for  $616.40,  maturing  April  1st  after  date,  one  for  $1,200 
maturing  November  1st  after  date,  and  one  for  $1,800  matur- 
ing one  year  after  date.  At  the  same  time  the  said  Stone 
and  Binnian  signed  on  back  of  the  certificate  of  the  said 
shares  of  capital  stock,  an  agreement  in  writing,  as  follows : 

"  Peoria,  January  4, 1892. 

i    "  We  hereby  agree  that  five  years  after  date  we  will  buy 

back  from  Ubbo  A.  Ubben  the  within  one  hundred  shares 

of  Acme  Harvester  stock,  paying  for  same  ten  thousand 

dollars  and  six  per  cent  interest  from  date,  after  deducting 

any  and  all  dividends  that  may  be  made  upon  same  within 

that  time. 

W.  E.  Stone, 

W.  H.  Binnian." 

And  below  the  above  agreement  was  another  in  writing 
signed  by  said  Ubben,  as  follows : 

"  I  hereby  agree  not  to  sell  said  within  shares  of  Acme 

Harvester  Co.  stock  without  first  giving  W.  E.  Stone  and 

W.  H.  Binnian  an  opportunity  to  buy  at  same  terms  offered 

to  me  by  others. 

Ubbo  A.  Ubben." 

And  the  said  pleadings  further  showed  the  death  of  said 
Stone,  and  the  appointment  of  an  administrator  of  his 
estate,  before  the  expiration  of  the  five  years  mentioned  in 
the  said  written  agreement;  also  that  said  Ubben  received 
$2,000  as  dividends  on  the  said  shares  of  stock,  and  that  he 
had  at  the  expiration  of  said  five  years  tendered  to  the  said 
Binnian  and  the  administrator  of  the  estate  of  the  said 
Stone,  deceased,  the  said  shares  of  capital  stock,  and 
demanded  of  them  the  repurchase  price  thereof  in  accord- 
ance with  the  terms  of  said  written  agreement,  but  that 
each  of  them  had  failed  and  refused  to  receive  said  capital 
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stock  or  to  pay  said  Ubben  the  agreed  price  therefor,  as 
provided  in  and  by  the  said  agreement.  And  that  these 
facts  constituted  the  cause  of  action  upon  which  the  appel- 
lant sought  to  recover  damages  from  the  appellee. 

The  demurrer  of  the  appellee  to  each  of  these  pleadings 
was  based  upon  the  ground  that  when  fairly  construed  the 
agreement  of  Stone  and  Binnian  as  disclosed  by  these 
pleadings  was,  that  at  the  expiratioa  of  five  years  from 
January  4,  1892,  if  Ubben  was  then  willing,  they  would 
repurchase  of  him  the  100  shares  of  stock  in  question,  at 
the  price  specified  in  the  agreement,  and  being  a  contract 
for  an  option  to  buy  at  a  future  time,  stock  of  a  company, 
was  void  by  reason  of  Section  130  of  our  Criminal  Code, 
which  provides  that  "  whoever  contracts  to  have  or  to  give 
to  himself  or  another  the  option  to  sell  or  buy  at  a  future 
time,  any  *  *  *  stock  of  any  *  *  *  company 
shall  be  fined  *  *  * ;  and  all  contracts  made  in  viola- 
tion of  this  section  shall  be  considered  gambling  contracts, 
and  shall  be  void."  The  Circuit  Court  in  sustaining  the 
demurrer  to  each  of  said  pleadings  construed  the  contract 
as  disclosed  by  the  pleadings,  to  be  within  the  inhibition  of 
said  Section  130  of  our  Criminal  Code.  The  appellant  insists 
that  these  pleadings  show  that  the  appellant  loaned  to  the 
said  Stone  and  Binnian  $10,000  for  five  years,  at  six  per 
cent  interest,  and  that  the  said  stock  was  transferred  to  the 
appellant  by  them  to  secure  the  payment  of  this  loan,  and 
the  said  written  contract  to  repurchase  was  but  a  part  of 
the  arrangement  made  by  the  parties  to  secure  the  payment 
of  this  loan. 

We  have  examined  these  pleadings  in  the  light  of  this 
contention,  and  find  when  they  are  tested  by  the  rule  that 
pleadings  must  be  construed  most  strongly  against  the 
pleader,  we  are  constrained  to  hold  that  the  construction 
given  them  by  the  Circuit  Court  was  the  correct  one  and 
that  it  committed  no  error  in  sustaining. the  demurrer  to 
each  of  them. 

The  declaration  in  this  case  also  oontained  the  common 
counts,  to  which  the  appellee  pleaded  the  general  issue  and 
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a  special  plea  setting  up  in  an  appropriate  manner  that  the 
only  transaction  between  the  parties  was  that  mentioned  in 
the  pleadings  to  which  the  court  had  sustained  demurrers; 
issue  was  joined  upon  these  pleas  and  a  trial  by  jury  had, 
resulting  in  a  verdict  for  the  appellee. 

The  bill  of  exceptions,  as  it  appears  in  the  transcript  of 
.the  record  filed  by  the  appellant  in  this  court,  does  not  show 
any  instructions,  motion  for  new  trial,  or  any  other  motion, 
but  dimply  the  evidence  produced  on  the  trial,  the  rulings 
of  the  court  on  the  evidence  and  the  exceptions  of  the  par- 
ties to  such  rulings.  The  clerk,  in  making  up  this  trans- 
cript in  accordance  with  the  pra&cipe  of  the  counsel  for  the 
appellant,  has  copied  into  the  transcript  some  instructions 
and  motions,  but  these  not  being  in  the  bill  of  exceptions 
under  the  hand  and  seal  of  the  judge  who  tried  this  case, 
are  no  part  of  the  record  in  this  case  and  can  not  be  con- 
sidered by  us  in  passing  upon  the  errors  assigned,  which 
call  these  in  question.  C,  R.  I.  &  P.  By.  Co.  v.  Calumet, 
151  111.  512,  and  cases  cited  therein. 

Since  the  bill  of  exceptions  as  it  is  in  the  record  contains 
all  the  evidence  heard  at  the*trial,  we  have  read  and  consid- 
ered the  same  and  are  constrained  to  find  therefrom  that 
the  only  transaction  shown  on  the  trial,  between  the  parties, 
was  that  the  appellant,  on  January  2, 1892, bought  from  Stone 
and  Binnian,  100  shares  of  the  capital  stock  of  the  Acme 
Harvester  Co.,  of  the  par  value  of  $1 00  per  share,  for  which  he 
paid  them  $10,000,  the  full  par  value  thereof,  and  at  the  time 
of  this  purchase  the  appellant  took  a  written  agreement 
from  Stone  and  Binnian  as  follows :  "  We  hereby  agree  that 
five  years  after  date  we  will  buy  back  from  Ubbo  A.  Ubben 
the  within  one  hundred  shares  of  Acme  Harvester  stock, 
paying  for  same  ten  thousand  dollars  and  six  per  cent  inter- 
est from  date,  after  deducting  any  and  all  dividends  that 
may  be  made  upon  same  within  that  time ; "  and  that  he  at 
the  same  time  agreed  in  writing  with  them  that  he  would 
not  sell  said  shares  of  stock  without  first  giving  them  an 
opportunity  to  buy  at  same  terms  offered  him  by  others; 
and  that  the  evidence  failed  to  show  the  loan  by  appellant 
to  Stone  and  Binnian,  or  either  of  them,  as  contended  for 
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by  the  counsel  for  the  appellant.  We  think  that  the  said 
contract  of  Stone  and  Binnian  to  repurchase  said  capital 
stock  from  Ubben  in  five  years,  at  the  option  of  said  Ubben, 
for  sum  named  in  the  contract,  was  an  agreement  for  an 
option  to  purchase,  at  a  future  time,  stock  of  a  company, 
and  therefore  void  by  the  express  provisions  of  Sec.  130  of 
our  Criminal  Code,  as  construed  in  the  case  of  Schneider 
et  al.  v.  Turner,  130  111.  28,  and  Locke  v.  Towler,  41  111. 
App.  66. 

The  mere  proposition  of  Stone  and  Binnian  to  repurchase 
of  Ubben  in  five  years  the  stock  in  question  was  not,  in 
itself,  in  violation  of  the  statute;  and  had  the  evidence 
shown  that  Ubben,  at  the  time  the  proposition  was  made, 
accepted  the  same,  so  as  to  have  then  consummated  an 
agreement  between  them  that  was  binding  upon  all,  Stone 
and  Binnian  would  have  become  the  equitable  owners  of 
the  stock  and  entitled  to  its  delivery  at  the  expiration  of 
five  years  upon  the  payment  of  the  stipulated  price.  It 
was' the  treatment  of  the  proposition  by  appellant,  and  his 
not  accepting  it  for  five  years,  that  made  it  an  optional 
agreement  to  repurchase  for  that  time,  and  therefore 
illegal. 

The  appellant  insists  that  from  the  evidence  in  the  record 
he  is  entitled  to  recover  under  the  common  counts  (by  virtue 
of  the  provisions  of  Sec.  132  of  the  Criminal  Code)  the 
money  he  is  shown  to  have  lost  at  gambling  with  the 
appellee,  in  case  the  court  should  hold  the  contract  for  the 
repurchase  of  the  stock  by  the  appellee  and  Stone  with  the 
appellant  was  a  gambling  contract  and  therefore  void.  A 
complete  answer  to  this  contention  is,  that  the  evidence 
fails  to  show  the  appellant  did  lose  money  at  gambling  with 
Stone  and  the  appellee;  on  the  contrary,  he  received  from 
them  the  stock  in  question  for  his  money,  and  he,  in  this 
case,  is  seeking  to  enforce  against  the  appellee  an  illegal 
optional  contract  of  repurchase  of  the  stock. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
judgment  of  the  Circuit  Court  in  this  case.  Judgment 
affirmed. 
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The  Economy  Coal  and  Mining  Co.  v.  Charles  Br  ace  well. 

1.  Estoppel— Accepting  Payments. — When  a  person  asserts  at  the 
time  a  payment  is  made  to  him  that  it  is  not  in  fall  satisfaction  of  what 
is  due  him  he  will  not  be  estopped  from  afterward  recovering  the 
balance. 

Assumpsit,  for  mining  coal,  etc.  Trial  in  the  Circuit  Court  of  Ver- 
milion County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  Ferdi- 
nand Bookw alter,  Judge,  presiding.  Finding  and  judgment  for 
plaintiff.  Appeal  by  defendant  Heard  in  this  court  at  the  May  term, 
1896.    Affirmed.    Opinion  filed  October  5,  189a 

r 

Lawrknce  &  Lawrence,  attorneys  for  appellant. 
Marin  &  Clark,  attorneys  for  appellee. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellee  before  a  justice  of  the 
peace  to  recover  of  appellant  for  mining  coal,  which  he 
alleges  the  appellant  screened  and  made  no  allowance  to 
him  for  the  coal  that  was  screened  and  weighed.  Appellee 
recovered  a  judgment  for  $56.  From  this  judgment  appel- 
lant appealed  to  the  Circuit  Court,  where  the  case  was  tried 
by  the  court,  with  a  jury  that  returned  a  verdict  for  appel- 
lee for  $88,  upon  which  the  court  rendered  a  judgment  after 
overruling  a  motion  for  a  new  trial,  and  appellant  brings 
the  case  to  this  court  to  reverse  that  judgment. 

The  appellee  admits  he  received  pay  for  400  tons  of  coal, 
but  it  was  400  tons  of  screened  coal^while  by  the  contract  he 
was  to  receive  sixty  cents  a  ton  for  "  mine  run,"  that  is, 
as  ft  was  sent  up  out  of  the  mine,  and  before  it  passed  over 
the  screen.  By  his  contract  be  was  to  mine  entry  coal. 
There  were  more  slack  and  dust  in  entry  coal  than  in  room 
coal.  Appellee  claims  he  is  entitled  to  recover  of  appel- 
lant twenty-two  cents  a  ton  on  400  tons,  because  he  was 
only  paid  for  the  weight  of  the  coal  after  it  was  screened 
instead  of  the  gross  weight. 
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The  appellant's  counsel  by  their  brief  say  the  main  point 
of  contention- is,  whether  or  not  appellee,  at  the  time  of  the 
last  payment,  gave  notice  or  made  any  demand  for  this 
"  extra  coal "  before  the  payment  was  made  to  him,  and, 
also,  whether  or  not  there  is  any  proof  to  support,  from  any 
point  of  view,  more  than  nominal  damages.  It  is  claimed 
by  appellant  under  this  contention  that  appellee  is  estopped 
now  from  claiming  "  mine  run "  weight,  as  he  made  no 
demand  for  it  wheh  he  received  pay  for  screen  weight.  At 
the  time  appellee  received  his  pay  he  says  he  asked  the 
clerk  if  he  was  not  going  to  pay  for  the  screen  coal,  and  he 
said,  "  No,  I  had  got  all  1  should  have,  and  he  gave  me  a 
check  on  the  bank  over  there.  I  then  told  him  I  would 
take  that  as  part  pay,  and  that  I  would  have  pay  for 
screened  coal."  If  the  payment  was  made,  as  detailed  above 
by  appellee,  he  is  not  estopped.  He  asserted  at  the  time 
the  payment  was  made  it  was  not  in  full  satisfaction  of 
what  was  due  him;  it  was  not  in  payment  of  the  screen 
coal.  Upon  every  vital  contested  issue  in  the  case  the  tes- 
timony was  conflicting.  The  jury  who  heard  the  witnesses 
testify,  and  observed  their  manner  and  conduct  on  the  wit- 
ness stand,  gave  the  greater  weight  to  the  testimony  of 
appellee's  witnesses.  The  judge  presiding  at  the  trial  found 
the  same  way  in  overruling  appellant's  motion  for  a  new 
trial,  there  appearing  evidence  in  the  record  sustaining  the 
verdict.  We  do  not  think  it  wise  to  disturb  it,  and  there- 
for affirm  the  judgment  of  the  court  below.    Affirmed. 


Thomas  Martensen  v.  Noah  Arnold. 

1.  Practice— Estoppel  to  Object  to  Instructions.— A  party  k  n°* 
allowed  to  urge  the  objection  that  there  is  no  evidence  in  support  of  a 
proposition  contained  in  an  instruction,  when  he  himself  asked  for  an 
instruction  based  upon  the  same  theory  as  to  the  evidence. 

2.  Instructions— As  to  Material  Allegations  of  the  Declaration.— 
What  were  the  material  allegations  of  the  declaration  is  a  question  of 
law.  and  it  is  error  to  submit  to  the  jury  what  are  and  what  are  not 
material  allegations  of  the  declaration. 
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8.  8amr— As  to  the  Credibility  of  Witnesses.— An  instruction  which 
tells  the  jury  that, if  any  witness  has  sworn  falsely  as  to  any  material 
matters  in  issue  then  they  may  disregard  the  whole  of  such  witness9 
testimony  except  wherein  it  is  corroborated  by  creditable  evidence  in  the 
case,  is  erroneous  as  omitting  the  element  that  the  witness  had  willfully 
or  knowingly  sworn  falsely. 

Action  la  Tort.— Trial  in  the  Circuit  Court  of  McLean  County;  the 
Hon.  OotosTTN  D.  Myers,  Judge,  presiding.  Verdict  and  judgment  for 
defendant.  Appeal  by  plaintiff.  Heard  in  this  court  at  the  May  term, 
1888.    Reversed  and  remanded.    Opinion  filed  October  5, 1888. 

■ 

Pkirce  &  Pkisob  and  Sample  &  Morrissey,  attorneys 
for  appellant 

Welty  &  Sterling  and  Fifer  &  Barry,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Glenk  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  tort.  The  declaration  contains  three 
counts — two  in  case  and  one  in  trespass.  The  jury. found 
appellee  not  guilty,  and  the  court  rendered  a  judgment  in 
his  favor,  for  his  costs  upon  the  court  overruling  appellant's 
motion  for  a  new  trial,  and  he  brings  the  case  to  this  court 
by  appeal. 

The  appellant  claims  the  following  is  an  epitome  of  the 
facts :  That  he  had  a  sick  child,  and  was  permitted  to  go 
to  his  neighbor  Moberry's  cistern  to  get  water  for  it,  and 
while  entering  the  premises  on  the  13th  day  of  January, 
1897,  about  two  o'clock  in  the  afternoon,  as  he  had  often 
done  before,  following  a  pathway  on  the  north  side  of  the 
house,  going  from  the  west,  as  he  was  passing  a  basement 
window  nearly  under  the  western  part  of  the  kitchen  above, 
situated  in  the  northeast  corner  of  the  house,  a  shot  was 
fired  by  the  appellee,  who  at  the  time  was  shooting  at  a 
mark  toward  the  window,  which  shot  passed  through  the 
window  and  struck  appellant  on  the  edge  of  the  bone  above 
the  right  eyebrow.  A  part  of  the  bullet  entered  the  head 
through  the  orbital  portion  of  the  frontal  bone  near  the 
nose,  and  passed  into  the  head  over  one  inch,  where  it  rests, 
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while  the  other  part  passed  upward,  on  the  outside,  and 
was  found  some  months  afterward  resting  on  the  bone,  apd 
was  removed  by  the  surgeons  of  the  German  Hospital  of 
Chicago.  These  pieces  of  the  bullet  were  located  by  the 
X-Ray  processes.  A  skyograph  was  taken,  which  located 
both  pieces,  but  the  surgeons  deemed  it  too  dangerous  an 
operation  to  attempt  to  remove  the  piece  inside  the  head. 
Four  surgeons  attended  and  treated  appellant  when  he 
received  his  injuries,  which,  together  with  the  operation  in 
the  German  Hospital  in  Chicago,  cost  him  quite  a  sum  of 
money. 

The  defenses  interposed  by  appellant  were  two.  First, 
the  injuries  received  by  appellant  were  the  result  of  an  acci- 
dent; second,  the  appellee  did  not  fire  the  shot  that  caused 
the  injuries  complained  of.  The  most  serious  error  com- 
plained of  is  that  relating  to  the  giving  of  the  instructions. 
The  appellant  insists  that  appellee's  first,  second  and  third 
instructions  should  not  have  been  given,  because  there 
were  no  facts  in  evidence  to  base  them  on;  that  is,  there  was 
no  evidence  that  appellant's  injuries  were  the  result  of  an 
accident.  Appellant's  fifth,  sixth  and  eighth  instructions 
are  upon  the  same  theory.  A  party  is  not  allowed  to  urge 
the  objection  that  there  is  no  evidence  in  support  of  a 
proposition  contained  in  an  instruction,  when  he  asks  for  an 
instruction  based  upon  the  same  theory  as  to  the  evidence. 
Consolidated  Coal  Co.  v.  Haenni,  146  111.  614.  The  appel- 
lant is  not  in  a  position  to  complain  as  to  the  giving  of 
appellee's  first,  second  and  third  instructions. 

The  court  at  the  instance  of  appellee  instructed  the  jury 
that  before  appellant  would  be  entitled  to  recover,  he  must 
prove  by  a  preponderance  of  the  evidence  all  material  alle- 
gations in  his  declaration  or  some  count  thereof.  The  giv- 
ing of  this  instruction  was  error.  What  were  the  material 
allegations  of  the  declaration  was  a  question  of  law,  and  it 
•was  error  to  submit  to  the  jury  what  were  and  what  were 
not,  material  allegations  of  the  declaration.  T.,  St.  L.  & 
K.  C.  R.  R.  Co.  v.  Bailey,  145  111.  159;  Moshier  v.  Kitchell, 
87  III   18;  Davies  v.  Cobb,  11  111.  App.  587;  Lamughi  v. 
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Gardin,  53  HI.  App.  667.  The  error  contained  in  this 
instruction  was  not  cured  by  any  other  given. 

In  the  last  clause  of  the  fifth  instruction  given  on  behalf 
of  the  appellee  the  court  instructed  the  jury,  "  and  if  in 
this  case  you  believe  from  the  evidence  that  any  witness 
has  sworn  falsely  as  to  any  material  matters  in  issue,  then 
you  may  disregard  the  whole  of  such  witness'  testimony 
except  wherein  it  is  corroborated  by  credible  evidence  in  the 
case," 

In  this  instruction  there  is  omitted  the  very  essential  ele- 
ment that  the  witness  had  willfully  or  knowingly  sworn 
falsely;  in  this  the  instruction  is  erroneous.  Panton  v.  The 
People,  114  III.  505;  Brennan  v.  The  People,  15  111.  517; 
Chittenden  v.  Evans,  41  111.  251;  City  of  Chicago  v.  Smith, 
48  111.  107;  Pollard  v.  The  People,  69  111.  149. 

For  the  reasons  above  suggested  the  judgment  of  the  Cir- 
cuit Court  is  reversed  and  the  cause  remanded. 


Carlinville  National  Bank  v.  George  W.  Wilson. 

1.  Banhb  and  Banking— Receiving  Cheeks  fbr  Transmission  and  Col* 
lection.—  Where  a  bank  receives  a  check  for  transmission  and  collection, 
in  the  absence  of  an  agreement  to  be  responsible  at  all  events,  it  fully 
discharges  its  duty  by  sending  the  check  to  a  competent,  reliable  agent 
with  proper  instructions  for  its  collection.  Then  the  agent  selected 
becomes  the  agent  of  the  owner  of  the  check,  and  not  of  the  bank  send- 
ing it. 

Assumpsit,  on  the  money  counts.  Trial  in  the  Circuit  Court  of  Ma- 
coupin County;  the  Hon.  James  A.  Crkiohton,  Judge,  presiding.  Hear- 
ing and  judgment  for  defendant  Appeal  by  plaintiff.  Heard  in  this 
court  at  the  May  term,  1808.  Reversed  and  remanded.  Opinion  filed 
October  5,  1898. 

Kinakek  &  Rinaker,  attorneys  for  appellant. 

Two  conflicting  rules  have  been  announced  by  the  courts 
of  the  various  States  as  to  the  rights  and  liabilities  of  col- 
lecting banks. 


|  78    839 
•87    364 


340  Appellate  Courts  of  Illinois. 

Vol.  78.]  Carlinville  Nat  Bank  v.  Wilson. 

In  several  States  and,  perhaps,  in  the  Supreme  Court  of 
the  United  States,  what  is  known  as  the  "New  York  rule" 
prevails,  that  is,  that  the  receiving  or  forwarding  bank  is 
responsible  for  the  act  or  default  of  any  bank  to  which  it 
may  forward  a  collection,  the  latter  bank  being  held  to  be 
a  mere  sub-agent  of  the  forwarding  bank. 

In  Illinois,  however,  and  in  a  majority  of  the  States,  a 
different  rule  has  been  invariablv  followed.  It  is  that,  in 
the  absence  of  an  express  agreement,  the  bank  receiving 
from  its  depositor  a  check  on  an  out  of  town  bank  for 
collection,  is  liable  to  him  only  for  the  selection  of  a  respon- 
sible and  suitable  bank  to  make  such  collection;  and  when 
so  selected,  the  bank  chosen  becomes  the  agent  of  the 
depositor  only,  and  is  directly  responsible  to  the  depositor 
for  its  negligence  or  default,  if  any  is  shown,  and  the  for- 
warding bank  is  not  responsible  for  any  such  negligence  or 
default.  See  Waterloo  Milling  Co.  v.  Kuenster  &  Co.,  158 
111.  259,  and  cases  cited;  Drovers'  National  Bank  v.  Provis- 
ion Co.,  117  111.  100;  JStna  Insurance  Co.  y.  Alton  City 
Bank,  25  111.  243;  Anderson  v.  Alton  National  Bank,  59  I1L 
App.  587;  Mechem  on  Agency,  Sec.  514,  page  849;  Morse  on 
Banking,  Second  Edition,  page  414,  and  Third  Edition,  chap- 
ter 17;  No.  1  Am.  &  Eng.  Ency.,  Second  Edition,  979. 

Brll  &  Burton,  attorneys  for  appellee. 

Mb.  Justice  Burbouohs  delivered  the  opinion  of  the  court. 

The  appellant  sued  the  appellee  in  the  Circuit  Court  of 
Macoupin  County  in  an  action  of  assumpsit,  filing  a  declara- 
tion containing  the  common  money  counts  only,  to  which 
a  plea  of  general  issue  Was  interposed;  a  jury  was  waived, 
case  tried  by  court,  finding  and  judgment  for  the  appellee. 

The  appellant  brings  the  case  to  this  court  and  contends 
that  the  finding  and  judgment  of  the  Circuit  Court  are  con- 
trary to  the  law  and  the  evidence.  There  seems  to  be  no 
dispute  between  counsel  for  appellant  and  counsel  for  appel- 
lee as  to  the  facts  shown  on  the  trial. 

It  appeared  that  the  appellant  conducts  a  banking  busi- 
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ness  at  Carlinville,  111.,  and  the  appellee,  one  of  its  general 
depositors,  on  June  1,  1893,  deposited  with  it  a  check  for 
$300,  dated  May  30,  1893,  signed  by  M.  W.  Clark,  in  favor 
of  the  appellee,  on  the  Citizens'  Bank  of  Gillespie,  111.  Car- 
linville is  eighteen  miles  from  Gillespie,  sixty  from  St.  Louis, 
Mo.,  and  Gillespie  is  fifty  miles  from  St.  Louis. 

When  the  appellee  made  this  deposit  he  indorsed  his 
name  on  the  check  and  was  given  credit  on  his  pass-book 
therefor;  he  had  been  for  two  years  making  such  deposits 
and  checking  out,  as  he  desired,  against  his  account. 

June  1,  1893,  the  appellant,  according  to  its  custom,  sent 
the  check  "  for  collection  "  to  its  regular  correspondent,  the 
National  Bank  of  Commerce,  St.  Louis,  a  responsible  and 
suitable  bank  for  that  purpose.  On  June  2, 1893,  the  Bank 
of  Commerce  sent  it  "  for  collection  "  to  the  Globe  National 
Bank,  Chicago,  its  correspondent  there,  and  the  latter  bank 
on  June  3,  1893,  sent  it  directly  to  the  Citizens'  Bank  for 
payment,  where  it  was  received  on  June  5,  1893,  and  on 
June  7,  1893,  the  latter  bank  sent  its  own  draft  drawn  on- 
the  National  Bank  of  the  Republic,  St.  Louis,  its  correspond- 
ent there,  in  payment  therefor.  This  draft  was  received  by 
the  Globe  National  Bank  at  Chicago  on  June  8,  1893,  and 
on  June  9,  1893,  the  latter  bank  caused  the  draft  to  be  pre- 
sented to  the  National  Bank  of  the  Republic,  St.  Louis,  Mo., 
when  it  was  protested;  the  Citizens'  Bank  of  Gillespie  hav- 
ing failed  on  June  8,  1893.  On  June  7, 1893,  the  Citizens' 
Bank  charged  the  account  of  M.  W.  Clark  with  the  $300 
check,  he  having  more  than  that  amount  deposited  there  to 
his  credit,  and  the  check  was  stamped  "  Paid." 

The  appellant  knew  that  appellee  was  solvent,  and  per- 
mitted him  to  check  against  his  account  before  the  checks 
he  deposited  were  collected,  so  that  by  June  21,  1893,  the 
appellee  had  drawn  out  all  the  funds  he  had  to  his  credit  in 
the  bank  of  appellant,  including  this  $300.  June  22,  181)3, 
the  appellant  received  notice  from  its  St.  Louis  correspond- 
ent that  it  had  been  unable  to  collect  or  recover  the  check 
from  the  Citizens'  Bank,  as  it  had  failed,  and  asked  and  was 
reimbursed  therefor.    On  same  day  the  appellant   notified 
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the  appellee  tp  the  same  effect,  and  called  upon  him  to  reim- 
burse it  for  this  $300,  which  he  declined  to  do. 

It  was  the  practice  of  the  appellant,  in  receiving  checks 
from  its  depositors  on  out  of  town  banks,  to  credit  their 
account  with  same  and  permit  them  to  draw  against  such 
deposits  before  the  checks  were  collected,  if  they  desired, 
and  in  case  the  checks  were  not  collected  to  charge  them 
back  to  the  account  of  the  depositors.  No  checks  deposited 
by  the  appellee  had  ever  been  uncollected  before.    . 

It  also  appeared  that  checks  received  by  appellant  on 
out  of  town  banks  in  the  territory  tributary  for  business  to 
St.  Louis,  were  sent  to  its  correspondent  bank  in  St.  Louis 
"  for  collection,"  as  was  done  with  the  $300  check  deposited 
by  the  appellee. 

Appellee  contends,  (1)  that  from  these  facts,  the  law- is 
that  appellant  purchased  the  Clark  check  of  $300,  and  there- 
fore its  loss  under  the  circumstances  falls  upon  the  appellant; 

(2)  that  the  appellant  was  negligent  in  sending  thecheck  to 
a  St.  Louis  bank  instead  of  to  a  suitable  and  responsible 
agent  at  Gillespie,  the  place  where  the  check  was  payable; 

(3)  that  because  the  check  was  sent  directly  to  the  bank  at 
Gillespie,  which  was  to  pay  it,  the  appellant  was  negligent 
and  must  lose  it. 

While  the  contention  of  the  appellant  is  that,  from  the 
facts,  the  law  is  that  the  appellant  took  the  check  from  the 
appellee  for  collection,  and  was  his  agent  for  that  purpose, 
and  as  such  agent  it  selected  a  suitable  and  responsible 
bank  at  St.  Louis,  which,  when  so  selected,  became  the 
agent  of  the  appellee  to  make  the  collection,  and  if  that 
bank  in  St.  Louis  negligently  sent  the  check  to  a  Chicago 
bank,  which  in  turn  negligently  sent  it  to  the  paying  bank, 
so  that  it  was  lost,  then  the  negligent  acts  of  the  St.  Louis 
and  Chicago  banks  were  the  negligent  acts  of  appellee's 
agent,  and  consequently  his  negligence. 

Counsel  for  the  appellee,  on  page  six  of  their  brief,  say : 
"  Some  Illinois  cases  have,  in  substance,  held  that  under  the 
circumstances  as  above  related,  the  bank  becomes  the  col- 
lector and  not  the  purchaser  of  the  check;  yet  we  trust  we 
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may,  with  becoming  deference,  contend  for  what  we  regard 
as  the  sounder  and  better  rale  as  announced  by  the  Court 
of  Appeals  of  New  York,  and  other  courts." 

If  we  must  follow  the  Illinois  Supreme  Court  when  it 
differs  from  the  Court  of  Appeals  of  New  York  and  other 
courts,  on  a  question,  as  we  think  we  must,  then  appel- 
lee's first  contention  must  be  determined  against  him. 

As  to  appellee's  second  contention,  we  find  that  the 
Supreme  Court  of  Illinois,  commencing  with  the  case  of 
^Etna  Ins.  Co.  v.  Alton  City  Bank,  25  111.  243,  decided  that 
when  a  bank  receives  a  check  for  transmission  and  collec- 
tion, in  the  absence  of  an  agreement  to  be  responsible  at  all 
events,  it  has  fully  discharged  its  duty  by  sending  the  check 
to  a  suitable  and  responsible  agent,  with  proper  instructions 
for  its  collection;  then  the  one  selected  becomes  the  agent  of 
the  owner  of  the  check,  and  not  of  the  bank  sending  it 
And  to  the  same  effect  are  Anderson  v.  Alton  National 
Bank,  59  111.  App.  587,  and  Waterloo  Milling  Co.  v.  Kuens- 
ter  <fc  Co.,  158  111.  259,  and  cases  cited. 

The  learned  counsel  for  the  appellee  contend  with  much 
skill,  and  cite  a  number  of  cases  in  line  with  the  "New 
York  rule,'9  .that  because  the  appellant  sent  this  check  to 
a  St.  Louis  bank,  instead  of  a  suitable  and  responsible  col- 
lector at  Gillespie,  where  it  was  payable,  it  was  guilty  Qf 
such  negligence  as  precludes  it  from  recovery,  under  the 
facts  in  this  case.  But  we  think,  since  it  wab  shown  that 
the  appellee  knew  that  there  was  no  other  bank  at  Gilles- 
pie except  the  one  on  which  the  check  was  drawn,  and 
knew  that  St.  Louis  banks  were  the  "  clearing  houses  "  for 
banks  doing  business  in  the  locality  where  appellant  and 
the  Gillespie  bank  was  situated  and  the  appellee  lived,  and 
as  it  was  made  to  appear  further  that  it  was  the  general 
practice  of  appellant,  when  receiving,  for  collection  and 
deposit,  checks  on  out  of  town  banks  from  its  depositors, 
to  send  such  checks  to  its  St.  Louis  correspondent  for  col- 
lection,  made  it  proper  to  send  the  check  in  question 
through  the  same  channel,  and  it  was  not  negligent  in  so 
doing,  and  appellee  can  not  complain  on  that  account. 
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Besides,  the  appellee,  when  be  intrusted  his  check  to 
appellant,  to  be  collected  by  it  without  compensation 
and  without  direction,  is  presumed  to  have  impliedly  author- 
ized it  to  select  a  suitable  and  responsible  agent  at  such 
place  as  was  appellant's  custom  under  the  circumstances, 
since  he  knew  there  was  no  other  bank  at  Gillespie,  and 
that  banks  in  that  locality  did  business  with  St.  Louis 
banks. 

v  As  to  appellee's  third  contention,  that  the  appellant  was 
negligent  because  the  Chicago  bank  sent  the  check  direct  to 
the  paying  bank  at  Gillespie,  we  will  say  that  the  act  of 
the  St.  Louis  bank  in  sending  this  check  to  the  Chicago 
bank  was  the  act  of  the  agent  of  the  appellee,  and  not  of 
the  appellant,  as  is  expressly  held  in  the  Waterloo  Milling 
Co.  case,  158  111.  259,  and  the  Anderson  case,  59  111.  App. 
5S7.  And  so  the  negligent  act  of  the  Chicago  bank  in 
sending  the  check  direct  to  the  Gillespie  bank  for  pay- 
ment was  not  the  act  of  an  agent  of  the  appellant,  since  the 
Chicago  bank  was  selected  by  an  agent  of  the  appellee  and 
was  also  the  agent  of  the  appellee. 

Therefore  we  find  that  the  contention  of  appellee  is  not 
in  harmony  with  the  decisions  of  the  Supreme  and  Appel- 
late Courts  of  Illinois,  as  announced  in  the  cases  above 
referred  to,  which  we  feel  are  of  binding  force  upon  us,  nut- 
withstanding  the  "  New  York  rule,"  holding  the  contrary 
doctrine;  which  latter  rule  also  has  much  to  commend  it, 
as  reasoned  out  in  the  well  written  opinion  in  Allen  v. 
Merchants  Bank,  22  Wend.  (N.  Y.)  215. 

Since  the  learned  judge  who  tried  this  case  in  the  Cir- 
cuit Court  seems  to  have  followed,  in  his  findings,  and 
judgment,  the  "  New  York  rule,"  which  is  not  in  accord- 
ance with  the  law  of  the  case  as  we  find  it  to  be,  we  think 
the  judgment  herein  is  contrary  to  the  law  and  the  evidence, 
as  contended  by  the  learned  counsel  for  the  appellant,  and 
we  therefore  reverse  it  and  remand  the  case  to  the  Circuit 
Court  of  Macoupin  County  for  a  new  trial  Reversed  and 
remanded. 
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Preston  Huffman  and  John  Nickerson  v.  The  People, 

etc.,  use  of  John  Sterling,  Adm'r  de  Bonis 

Non,  with  the  Will  Annexed,  etc. 

1.  Sureties — Held  According  to  the  Strict  Terms  of  the  Contract. — 
Sureties  are  only  held  according  to  the  strict  terms  of  the  contract  they 
sign,  and  their  liabilities  thereon  are  to  be  measured  by  the  terms  of  the 
contract,  to  be  construed  in  accordance  with  the  laws  governing  such 
contracts,  in  force  when  the  contract  was  made;  but  their  liability  is 
not  to  be  extended  to  persons  or  things  not  clearly  within  the  express 
terms  thereof,  as  understood  by  the  parties  when  they  made  the  con- 
tract* 

2.  8 aue— Liability  on  Executor's  Bond  Where  Real  Estate  is  to  Be 
'Sold  Under  a  Will. — Where  an  executor  executes  the  bond  required  by 
law  before  entering  upon  his  duties,  his  sureties  have  a  right  to  expect 
that  the  court  will  require  the  executor  to  give  the  other  bond  provided 
for  by  the  statute  to  cover  the  real  estate  to  be  sold  under  the  provision  of 
the  will;  and  when  they  sign  the  first  bond  they  contract  only  to  indem- 
nify the  persons  interested  in  the  personal  estate  for  which  such  bond  is 
given,  and  will  not  be  liable  on  it  for  the  proceeds  of  real  estate  sold 
by  such  executor  under  the  provisions  of  the  will. 

Debt,  on  executor's  bond.  Trial  in  the  Circuit  Court  of  McLean 
County;  the  Hon.  John  H.  Moffett,  Judge,  presiding.  Finding  and 
judgment  for  plaintiffs.  Error  by  defendant.  Heard  in  this  court  at 
the  May  term,  1898.  Reversed  and  remanded  with  instructions.  Opinion 
filed  October  5,  1898. 

• 

Sample  &  Morrissky,  attorneys  for  plaintiffs  in  error. 

Where  it  becomes  necessary  to  sell  the  real  estate  of  any 
intestate  for  the  payment  of  debts  against  his  estate  under 
the  provisions  of  this  act,  or  in  case  real  estate  is  to  be  sold 
under  any  provision  of  a  will,  the  court  shall  require  the 
executor  to  give  further  and  additional  bond,  *  *  *  in 
a  sum  double  the  value  of  the  estate  of  the  decedent  sought 
to  be  sold,  is  mandatory.     O'Rear  v.  Crura.  135  111.  294. 

And  that,  under  the  rule  of  construction  of  pari  materia, 
a  bond  is  just  as  mandatorily  required  to  be  given  where  the 
will  provides  for  the  sale  of  real  estate,  as  where  the  sale 
of  real  estate  is  required  to  pay  debts  on  the  order  of 
court.  111.  Watch  Case  Co.  v.  Pearson,  140  111.  424;  C.  &  N. 
By.  Co.  v.  Chicago,  148  111.  144;   Mette  v.  Feltgen,  148  111. 
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359;  L.  S.  &  M.  S.  Ry.  Co.  v.  Chicago,  148  III.  510;  see  also 
Friiijjk  v.  King,  3  Scam.  144;  Bruce  v.  Schuyler,  4  Gilm.  221. 

The  fact  the  executor  has  reported  the  proceeds  of  the 
sale  of  such  real  estate  does  not  create  a  liability  on  the  per- 
sonal property  bond.  Eobinson  v.  Millard,  133  Mass.  236: 
Brandt  on  Sureties,  Sec.  583;  Com.  v.  Gilson,  8  Watts  (Pa.), 
214;  Clay  v.  Hart,  7  Dana  (Ky.),  11. 

The  statute  mandatorily  provides,  when  an  executor  is 
required  by  will  to  sell  real  estate,  the  court  shall  require 
him  to  give  a  further  and  additional  bond  in  double  the 
value  of  such  real  estate,  the  same  as  when  real  estate  is 
required  to  be  sold  to  pay  debts.  Sec.  7,  Chap.  3;  Sec.  23, 
Chap  3. 

The  liability  for  sale  of  real  estate,  therefore,  rests  on 
such  additional  bond,  where  sale  was  not  made  to  pay 
debts  or  legacies.  Robinson  v.  Millard,  133  Mass.  236; 
Madison  Co.  v.  Johnston,  51  Iowa,  152;  Bunco  v.  Bunce,  65 
Iowa,  106. 

Such  additional  bond  is  not  subsidiary,  but  is  independent 
of  the  bond  given  to  secure  the  personal  estate.  Robinson 
v.  Millard,  133  Mass.  236;  Bunce  v.  Bunce,  65  Iowa,  106; 
Morris  v.  Cooper,  35  Kan.  156;  Warwick  v.  State,  5  Ind. 
350;  Henderson  v.  Cooper,  4  Nevada,  429. 

The  requirement  of  such  additional  bond  shows  the  sure- 
ties dn  personal  property  bond  did  not  contemplate  and  did 
not  agree  to  be  liable  for  proceeds  of  real  estate.  Madison 
Co.  v.  Johnston,  51  Iowa,  152;  Bunce  v.  Bunce,  65,Iowa,  106. 

And  the  fact  that  the  additional  bond  was  not  given  does 
not  affect  the  question,  or  create  a  liability  where  such  lia- 
bility would  not  have  existed  on  first  bond,  if  such  second 
bond  had  been  given.     Bunce  v.  Bunce,  65  Iowa,  106. 

Where  a  separate  bond  is  required  to  be  given  by  a  guard- 
ian on  the  sale  of  a  ward's  real  estate,  it  has  often  been 
held  that  the  sureties  on  the  general  bond  are  not  liable  for 
the  proceeds  of  the  sale  of  such  real  estate.  Warwick  v. 
State,  5  Ind.  350;  Henderson  v.  Cooper,  4  Nevada,  429; 
Morris  v.  Cooper,  35  Kans.  156. 

Wblty  &  Sterling,  attorneys  for  defendant  in  error. 
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Sureties  on  an  executor's  bond  are  liable  for  all  his  acts, 
or  failure  to  act  in  that  capacity,  and  also  for  the  perform- 
ance of  all  duties  imposed  upon  him  by  the  will  as  trustee. 
While  we  do  not  admit  that  the.  executor  was  acting  as 
trustee  at  the  time  he  failed  in  the  performance  of  the 
duties  imposed  on  him  by  this  will,  we  insist  that  it  is 
wholly  immaterial  in  what  capacity  he  was  acting.  His 
sureties  were  liable  for  his  failure  to  perform  the  duties 
imposed  on  him  by  the  will  and  the  law.  He  is  held  as 
executor  until  he  qualifies  as  trustee.  Walker  v.  Potilla, 
7  Lea  (Tenn.),  449;  Foster,  Adm'x,  v.  Wise,  AdmV,  46  Ohio 
St.  20;  White  v.  Ditson,  140  Mass.  351;  Cluff  v.  Day,  124 
K  T.  195;  Prior,  Ex.,  v.  Talbot  et  al.,  10  Cush.  1;  Farrar, 
Trustee,  v.  McCue,  89  N.  T.  139;  Clark  v.  Denton,  36  N.  J. 
Eq.  419;  Beaeh  on  Trusts,  Sees.  365,  366. 

Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  brought  by  the  appellee  in  the 
Circuit  Court  of  McLean  County,  against  the  appellants,  to 
recover,  upon  the  official  bond  given  by  the  executor  of  the 
will  of  said  deceased,  the  balance  of  $3,938.68,  shown  to 
have  been  in  his  hands  on  January  24,  1894,  by  his  reports 
made  to  the  County  Court  of  Mctean  County,  where  said 
will  was  admitted  to  probate,  and  said  executor  gave  the 
bond  and  qualified  as  such  executor. 

By  stipulation,  entered  into  by  the  parties,  all  proper 
counts  and  pleas  were  considered  as  being  in  and  issue 
joined  thereon,  and  by  agreement  the  case  was  tried  by  the 
court  without  a  jury,  upon  a  state  of  facts  set  out  in 
writing,  from  which  it  appeared  that  Isaac  Wilson  died 
testate  June  29,  1897,  in  McLean  county,  Illinois,  leaving  a 
last  will  and  testament,  as  follows,  viz.: 

"  I,  Isaac  Wilson,  of  the  town  of  Martin,  in  the  county 
of  McLean,  and  State  of  Illinois,  declare  this  to  be  my  last 
will  and  testament : 

First.  I  request  and  direct  that  my  executor  shall  sell 
the  land  owned  by  me  and  described  as  follows:  The 
north  one-half  (£)  of  section  thirty -four  (34),  town  No.  one 
hundred  (100),  north  of  range  forty-four  (44),  west  of  the 
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fifth  (5)  principal  meridian,  in  Lyon  county,  Iowa,  and 
invest  the  proceeds  in  land  in'  McLean  county,  Illinois,  to 
the  best  of  his  judgment,  for  the  benefit  of  my  wife,  Louisa 
Wilson,  during  her  life  and  so  long  as  she  shall  rfemain  a 
widow;  and,  after  her  decease  or  remarriage,  the  same  to 
be  equally  divided  between  the  surviving  heirs  of  my  body. 

Second.  I  request  and  direct  that  my  executor  shall 
collect  all  notes  and  accounts  due  or  owing  to  me  of  what- 
ever kind  or  nature,  and- the  amount  so  collected,  together 
with  the  money  I  may  leave  at  my  death,  amounting  to 
the  sum  of  four  thousand  dollars  ($4,000),  and  invest  the 
said  moneys  in  land,  in  McLean  county,  Illinois,  as  his  best 
judgment  may  direct,  for  the  use  and  benefit  of  my  wife 
during  her  life,  and  so  long  as  she  shall  remain  a  widow, 
and  after  her  death  or  remarriage  the  same  is  to  be  equally 
divided  between  the  heirs  of  my  body. 

Third.  I  give  and  bequeath  all  the  rest,  residue,  and 
remainder  of  my  personal  property  of  what  nature  or  kind 
soever  to  my  said  wife,  Louisa  Wilson. 

Fourth.  I  hereby  appoint  Joseph  Wilson  the  sole  exec- 
utor of  this  will,  revoking  all  former  wills  by  me  made. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  19th  day  of  May,  A.  D.  1897. 

Isaac  Wilson,     [seal.]  " 

This  will  was  admitted  to  probate  September  28,  1897, 
and  Joseph  Wilson  qualified  as  executor  thereof  October 
25, 1897.  by  taking  the  oath  prescribed  by  statute  and  giving 
the  bond  sued  on,  as  such  executor,  which  is  as  follow?,  viz.: 

Know  all  men  by  these  presents,  That  we,  Joseph 
Wilson,  Preston  Huffman,  John  Nickerson  and  M.  S.  Morris, 
of  the  county  of  McLean,  and  State  of  Illinois,  are  held 
and  firmly  bound  unto  the  people  of  the  State  of  Illinois,  in 
the  penal  sum  of  eight  thousand  dollars  ($8,000),  current 
money  of  the  United  States,  which  payment,  well  and  truly 
to  be  made  and  performed,  we,  and  each  of  us,  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly, 
severally  and  firmly  by  these*  presents. 

Witness  our  hands  and  seals  this  4th  day  of  October,  A. 
D.  1897. 
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The  condition  of  the  above  obligation  is  suohx  That  if 
the  above  bounden  Joseph  Wilson,  executor  of  the  last  will 
and  testament  of  Isaac  Wilson,  deceased,  do  make,  or  cause 
to  be  made,  a  true  and  perfect  inventory  of  all  and  singular, 
the  goods  and  chattels,  rights  and  credits,  lands,  tenements 
and  hereditaments,  and  the  rents  and  profits  issuing  out  of 
the  same,  of  the  said  deceased,  which  have  or  shall  come  to 
the  hands,  possession  or  knowledge  of  the  said  Joseph  Wil- 
son, or  into  the  possession  of  any  other  person  for  bim, 
and  the  same  so  made,  do  exhibit  in  the  County  Court  for 
the  said  county  of  McLean,  as  required  by  law,  and  also 
make  and  render  a  fair  and  just  account  of  his  actings  and 
doings  as  such  executor  to  said  eourt,  when  thereunto 
lawfully  required,  and  to  well  and  truly  fulfill  the  duties 
enjoined  upon  him  in  and  by  the  said  will,  and  shall,  more- 
over, pay  and  deliver  to  the  persons  entitled  thereto,  all  the 
legacies  and  bequests  contained  in  the  said  will,  so  far  as 
the  estate  of  the  said  testator  will  thereunto  extend,  accord- 
ing to  the  value  thereof,  as  the  law  shall  charge  him,  and 
shall  in  general  do  all  other  acts  which  may  from  time  to 
time  be  required  of  him  by  law,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

Joseph  Wilson.  [seal.] 

Preston  Huffman,  [seal.] 
John  Nickerson.  [seal.] 
M.  8.  Morris.  [seal.] 

The  inventory  filed  in  the  County  Court  by  the  executor 
showed  the  real  estate  belonging  to  said  deceased,  and  being 
the  Iowa  land  described  in  the  will,  was  valued  at  $5,000, 
and  all  the  personal  property  of  the  deceased  valued  at 
$3,627.61.  The  three  reports  filed  by  the  executor  in  the 
County  Court,  and  the  facts  agreed  upon  by  the  parties, 
show  he  received  as  such  executor,  from  the  sale  of  the 

real  estate $4,480.00 

From  the  rent  thereof 247.82 

From  interest  on  said  proceeds,  2  years,  6  months     672.00 


Total  from  real  estate $5,399.82 
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He  also  received  from  proceeds  of  the  personal 

property  as  shown  by  his  said  reports $3,301.03 

The  household  furniture,  eto 300.00 

Total  amount  received $9,000.85 

He  paid  out  as  follows,  to  wit: 

To  widow,  household  furniture,  etc $    800.UO 

To  widow,  her  award  as  allowed .   1,424.00 

To  widow,  besides  award 1,349.65 

Amount  paid  for  homestead  at  Colfax 1,498.04 

Amount  paid  for  debts  and  costs  of  administration  1,152.90 
Amount  of  executor's  commission,  at  3  per  cent  on 

$4,480.00 ' 134.40 

Total $5,858.99 

Leaving  balance  in  hands  of  executor,  January  24, 

1894 .\ . .  .$3,141.86 

To  which  executor  in  his  last  report  adds,  excess 
paid  widow  over  award  and  income  from  real 
estate 796.83 

Total  balance  due  from  executor  to  said  estate, 

on  January  24,  1894 $3,938.69 

Which  reports  are  signed  and  sworn  to  by  the  executor. 

The  executor  died  September  17,  1894,  and  the  said  M. 
S.  Morris,  the  last  named  surety  on  the  bond  of  the  execu- 
tor, died  October  29,  1890,  leaving  the  said  Preston  Huff- 
man and  John  Nickerson  the  only  surviving  signers  of  said 
bond. 

..  On  May  29,  1897,  John  Sterling  was  duly  appointed  and 
qualified  as  administrator  de  bonis  turn,  with  the  will 
annexed,  of  (he  estate  of  Isaac  Wilson,  deceased.  The  said 
executor,  nor  any  one  for  him,  has  ever  paid  any  part  of 
the  said  $3,938.69  to  any  one  legally  entitled  to  the  same, 
nor  invested  any  part  thereof  in  real  estate,  as  directed  by 
said  will. 

From  this  stipulation  and  saicj  facts  the  defendant  in 
error  claimed  that  he  was  entitled  to  recover  from  the 
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plaintiffs  in  error,  as  sureties  on  said  bond,  said  sum  of 
$3,938.69  and  legal  interest  from  January  24,  1894;  while 
the  plaintiffs  in  error  denied  their  liability  for  said  sum,  or 
any  part  thereof. 

The  Circuit  Court  found  for  the  defendant  in  error, 
$8,000  debt,  $4,230.83  damages,  and  gave  judgment  on  the 
findings  against  the  plaintiffs  in  error. 

The  plaintiffs  in  error  have  prosecuted  a  writ  of  error 
from  this  court  to  the  Circuit  Court  to  reverse  that  judg- 
ment, and  insist  thatthe  Circuit  Court  erred,  (1)  in  finding 
for  the  defendant  in  error,  as  the  bond  sued  on  covered  per- 
sonal property  and  not  real  estate,  and  the  amount  assessed 
as  damages  was  the  proceeds  of  real  estate  and  not  of  per- 
sonal property;  and  (2)  in  holding  that  the  defendant  in 
error  could  recover  as  administrator  de  bonis  nan.  As  the 
will  directed  the  proceeds  of  the  Iowa  land  to  be  reinvested 
in  real  estate,  it  could  only  be  recovered  by  those  to  whom 
the  real  estate  would  have  gone  under  the  terms  of  the 
will,  had  such  proceeds  been  so  reinvested. 

The  defendant  in  error  insists  that  the  terms  of  the  bond 
do  cover  the  proceeds  of  the  sale  of  the  Iowa  land,  and  that 
from  the  admitted  facts. the  plaintiffs  in  error  are  estopped 
to  deny  that  the  executor  owes  the  estate  said  $3,938.69,  as 
reported  by  him  to  the  County  Court. 

The  questions  thus  presented  are  somewhat  difficult  to 
solve  correctly,  as  courts  of  last  resort  in  the  several  States 
are  not  harmonious  in  the  way  they  have  settled  them. 

The  bond  sued  on  in  this  case  is  in  the  terms  prescribed 
by  Sec.  7,  Chap.  3,  Starr  &  Curtis'  Statutes,  which  provides 
that  "  All  executors  hereafter  appointed,  unless  the  testator 
shall  otherwise  direct  in  the  will,  *  *  *  shall,  before 
entering  upon  their  duties,  enter  into  bond  with  good  and 
sufficient  security,  to  be  approved  by  the  County  Court, 
*  *  *  in  a  sum  double  the  value  of  the  personal  estate, 
and  payable  to  the  people  of  the  State  of  Illinois,  for  the 
use  of  the  parties  interested,  in  the  following  form,  to  wit : 
(Then  follows  the  form,  which  is  the  same  as  the  bond  sued 
on),  which  said  bond  shall  be  signed  and  sealed  by  the  said 
executor    *    *    *    and  his  sureties,  and  filed  in  the  office 
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of  the  clerk  of  the  County  Court,  *  *  *  and  spread 
upon  the  records;  and  that  where  it  becomes  necessary  to 
sell  the  real  estate  of  an  intestate,  for  the  payment  of  debts 
against  his  estate,  under  the  provisions  of  this  act,  or  in  case 
real  estate  is  to  be  sold  under  any  provisions  of  a  will,  the 
court  shall  require  the  executor  *  *  *  to  give  further 
and  additional  bond,  *  *  *  with  good  and  sufficient 
security,  to  be  approved  by  the  court,  in  a  sum  double  the 
value  of  the  real  estate  of  the  deceased  sought  to  be  sold, 
and  payable  to  the  people  of  the  State  of  Illinois,  for  the 
us3  of  the  parties  interested,  in  the  form  above  prescribed." 

It  will  be  observed  that  by  said  section  the  executor  is 
required,  before  he  enters  upon  the  duties  enjoined  by  the 
will  (unless  the  testator  otherwise  directs  in  the  will),  to 
enter  into  bond  in  double  the  value  of  the  personal  estate, 
and  when  real  estate  is  to  be  sold  under  any  provision  of  a 
will,  the  court  shall  require  the  executor  to  give  further 
and  additional  bond,  with  good  and  sufficient  security, 
in  a  sum  double  the  value  of  the  real  estate  of  the 
deceased  sought  to  be  sold.  From  this  section  and  the 
terms  of  the  bond  we  think  it  is  fair  to  presume  the  sureties 
on  the  first  bond  required  by  the  said  section  would  con- 
template being  held  only  to  secure  the  personal  estate 
of  the  deceased,  and  would  have  a  right  to  expeet  that  the 
County  Court  would  require  the  executor  to  give  the  other 
bond  provided  for  therein  to  cover  the  real  estate  provided 
to  be  sold  by  said  will;  and  when  they  signed  the  first  bond 
they  contracted  only  to  indemnify  the  persons  interested  in 
the  personal  estate  for  which  the  bond  they  signed  was 
given. 

It  is  a  familiar  doctrine  that  sureties  are  only  held  accord- 
ing to  the  strict  terms  of  the  contract  they  signed  off,  and 
their  liabilities  thereon  are  to  be  measured  by  the  terms  of 
the  contract,  to  be  construed  in  accordance  with  the  laws  gov- 
erning such  contracts  in  force  when  the  contract  was  made, 
and  their  liability  is  not  to  be  extended  to  persons  or  things 
not  clearly  within  the  express  terms  thereof,  as  understood 
by  the  parties  when  they  made  the  contract 

Interpreting  this  bond  in  the  light  of  this  section  of  the 
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statutes,  and  reading  the  same  into  it,  wfe  are  satisfied  the 
plaintiffs  m  error  ought  not  to  be  held  liable  for  any  part 
of  the  proceeds  of  the  sale  of  the  Iowa  land.  Jones  v.  Hob* 
son,  2  Randolph  (V*.),  497;  Reynolds  v.  Hall,  1  Scam.  35; 
Board  of  Supervisors  of  Milwaukee  Co.  v.  Ehlers,  45  Wis.  281, 
and  cases  therein  cited.  Besides,  without  giving  the  further 
and  additional  bond  required  by  said  section  7,  it  may  be 
questionable  whether  the  executor,  by  virtue  of  his  appoint- 
ment by  the  County  Court,  was  in  law  authorized  to  sell  the 
Iowa  land,  for  notwithstanding  the  will  directed  the  execu- 
tor to  sell  that  land,  the  statute  expressly  directed  that  the 
County  Court  shall  require  the  executor  to  give  a  further 
and  additional  bond,  with  security  in  double  the  value  of  the ' 
real  estate  to  be  sold  in  such  case,  and  no  such  further  and 
additional  bond  is  shown  to  have  been  given,  and  if  there 
was  one  given,  then  it  is  upon  that  bond  the  parties  inter- 
ested in  the  proceeds  of  that  real  estate  can  unquestionably 
look  for  relief  from  the  delinquencies  of  the  executor  in 
handling  the  real  estate  proceeds,  as  shown  by  the  admitted 
facts. 

The  defendant  in  error  also  contends  that  the  admitted 
facts  do  not  disclose  the  amounts  paid  out  by  the  executor 
were  the  proceeds  of  the  personal  or  real  estate;  hence  it  is 
not  known  that  the  amount  shown  as  a  balance  on  hand  by 
the  executor's  last  report  represented  proceeds  of  real  or 
personal  property. 

In  view  of  this  contention  we  have  examined  the  reports 
of  the  executor  made  to  the  County  Court  and  embodied  in 
the  stipulated  facts  and  made  a  part  of  -the  same,  and  find 
that  they  show  the  following  items  paid  by  the  executor 
which  were  properly  payable,  under  the  law  and  the  will, 
from  the  personal  estate,  viz.: 

The  household  goods  to  widow .. ., $   300.00 

The  widow's  award  duly  allowed  her. 1,424.00 

The  debts  of  the  deceased  and  the  expenses  of 

administering  the  personal  estate. 1,152.90 

Making  a  total  of $2,876.90 

vm.  Lxxvm  s 
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The  same  report  shows  the  executor  received  of 

the  personal  estate. $3,601.03 

Which  shows  a  balance  of  personal  estate  not 

properly  accounted  for '  of $   724.13 

It  is  true  the  executor's  said  reports  show  he  paid  out  for 
homestead  at  Colfax  and  improvements  thereon  the  sum  of 
$1,498.04,  but  neither  his  reports  nor  the  other  admitted 
facts  show  whether  this  homestead  at  Colfax  is  in  McLean 
county,  Illinois,  or  where  it  is,  or  that  he  took  the  title 
thereto  for  the  use  specified  in  the  will.  In  order  to  relieve 
the  plaintiffs  in  error  from  liability  on  this  bond  for  the 
proper  disposition  of  all  the  personal  estate  shown  by  the 
said  reports  to  have  been  received  by  the  executor,  the  bur- 
den of  showing  that  he  did  dispose  of  all  of  it  in  accordance 
with  the  provisions  of  the  will,  and  as  the  law  directs, 
rested  upon  them;  and  while  from  the  admitted  facts  it  does 
appear  that  the  executor  properly  accounted  for  the  said 
sum  of  $2,876.90  of  the  $3,601.03  personal  estate  received 
by  him,  it  fails  to  show  a  proper  accounting  for  by  him  of 
anv  more  thereof,  and  further  shows  that  he  has  failed  to 
properly  account  for  $3,938.69  received  by  him  from  the 
real  and  personal  estate  of  said  deceased. 

We  recognize  that  there  is  much  force  in  the  contention 
of  the  defendant  in  error  that  the  plaintiffs  in  error  are 
estopped  to  deny  that  the  said  executor  did  in  fact  have  in 
his  hands  the  sum  of  $3,938.69  in  money  belonging  to  said 
estate,  because  in  bis  report  of  January  24,  1894,  he  so 
stated;  yet  it  seems  to  us  that  inasmuch  as  by  all  the  reports 
of  the  executor,  and  the  admitted  facts,  it  conclusively 
appears  that  at  least  all  of  said  sum  but  $724.13  thereof, 
is  made  up  of  the  proceeds  of  the  Iowa  land,  for  which  the 
plaintiffs  in  error  are  not  liable  on  this  bond.  We  think  the 
admission  of  the  executor  in  his  report  of  that  amount  of 
money  in  his  hands  belonging  to  said  estate,  being  thus 
accompanied  with  those  other  facts,  relieves  it  of  a  con- 
clusive admission  which  works  an  estoppel  against  the  plaint- 
iffs in  error  as  sureties  on  this  bond.  Lyman  v.  Conkey,  1 
Met.  (Mass.)  317;  Mattoon  v.  Cowing,  13  Gray  (Mass.),  887; 
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Robinson  v.  Millard,  133  Mass.  236,  and  Brandt  on  Surety- 
ship, Sec.  583. 

The  plaintiffs  in  error,  we  think,  are  liable  on  this  bond 
to  the  defendant  in  error  for  the  said  sum  of  $734.1 3,  being 
the  balance  of  the  personal  estate  of  Isaac  Wilson,  deceased, 
not  properly  accounted  for  by  the  said  executor,  together 
with  lawful  interest  thereon  from  January  24,  1894,  by 
virtue  of  section  37  of  said  chapter  3,  which  provides: 
"When  a  sole  *  *  *  executor  dies  without  having 
fully  administered  the*  estate,  if  there  is  personal  property 
not  administered,  »  »  *  or  is  anything  remaining  to 
be  performed  in  the  execution  of  the  will,  the  County  Court 
shall  grant  letters  of  administration,  with  the  will  annexed, 
*  *  *  to'  some  suitable  person  to  administer  the  estate 
of  the  deceased  not  already  administered,  and  the  sureties 
on  the  bond  of  such  deceased  administrator  shall  'be  liable 
on  the  same  to  such  subsequent  administrator  *  *  #  for 
any  mismanagement  of  the  estate  committed  to  his  care; 
,  and  such  subsequent  administrator  may  have  and  maintain 
all  necessary  and  proper  actions  against  the  sureties  of  such 
former  executor  *  *  *  for  all  such  goods,  chattels, 
debts  and  credits  as  shall  have  cpme  to  his  possession  and 
are  withheld  or  may  have  been  wasted,  embezzled  or  misap- 
.  plied,  and  no  satisfaction  made  for  the  same."    *    *    * 

We  are  therefore  of  the  opinion  that  the  Circuit  Court 

.  did  commit  reversible  error  in  assessing  the  damages  in 

this  case  in  an  amount  in  excess  of  said  sum  of  $724.13,  and 

.lawful  interest  thereon  from  January  24, 1894,  for  which 

.  error  we  reverse  its  judgment  herein,  and  remand  the  case, 

.  with  instructions  to  that  court  to  find  for  the  defendant  in 

error  his  debt,  $8,000,  his  damages  (a  sum  amounting  to 

.  $734.13,  and  lawful  interest  thereon  from  January  24, 1894, 

.  to  date  of  finding),  and  to  give  judgment  on  such  findings 

for  the  defendant  in  error  against  the  plaintiffs  in  error,  the 

judgment  to  be  satisfied  upon  payment  of  the  said  damages 

and  costs.    Bevelled  and  remanded,  with  instructions. 
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Charles  L.  Wanack  and  Peter  Kiehels  v.  Dora  Alex- 
ander and  Homer  Alexander,  Cocoa  Alexander, 
Orie  Alexander  and  Merle  Marie  Alex- 
ander, by  their  Mother  and  Next 
Friend,  Bora  Alexander. 

1.  Intoxicating  LnqconB—Liabilitf  of  the  Saloon  Keeper.— &  saloon 
keeper  who  furnishes  a  party  partially  intoxicated,  with  liquor,  is  liable 
for  that  person's  death  resulting  from  intoxication  a  few  hoars  later, 
though  he  drank  during  the  time  ajb  other  places,  and  from  a  jug  of  gin 
belonging  to  a  neighbor. 

Action  for  Danges*— 8ale  of  intoxicating  liquors.  Trial  m  the  Cir- 
cuit Court  of  Christian  County;  the  Hon.  Wiujam  M.  Fabmsr,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiffs.  Appeal  by  defendants. 
Heard  in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed 
October  5, 1808. 

J.  C.  MoBbide,  R.  M.  Potto  and  Hooak  &  Dbsbhak, 
attorneys  for  appellants. 

Fbakk  P.  Dbenkan,  attorney  for  appellees. 

Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellees  sued  the  appellants  in  the  Circuit  Court  of 
Christian  County  in  an  action  of  case.  A  plea  of  general  issue 
was  interposed  to  the  declaration,  upon  which  issue  was 
taken  and  trial  by  jury  had,  resulting  in  a  verdict  for  the 
appellees  for  $3,500;  a  remittitur  was  entered  by  the  appel- 
lees for  $1,500  and  judgment  entered  for  $2,000.  The 
"appellants  bring  the  case  to  this  court  by  appeal  and  seek 
a  reversal  of  the  judgment  upon  the  grounds  that  the  judg- 
ment is  against  the  law  and  the  evidence,  damages  are 
excessive,  and  that  the  ruling  of  the  trial  court  on  the 
instructions  were  prejudicial  to  them. 

The  declaration  charges  that  the  appellant  Wanack  wps 
keeping  a  dram  shop  at  Taylorville  in  a  building  belonging 
to  the  appellant  Michels,  with  his  knowledge  and  consent; 


Third  District— Mat  Term,  1898.        857 

Wanack  v.  Alexander. 



that  appellees  were  the  widow  and  children  of  one  John 
Alexander,  and  dependent  npon  him  for  their  means  of  sup- 
port, etc.;  that  appellant  Wanack  sold,  furnished  and  gave 
to  said  John  Alexander  intoxicating  liquors  at  his  dram 
shop,  which  caused  the  intoxication  of  Alexander;  also  that 
said  Wanack,  while  engaged  in  retailing  intoxicating  liquors 
by  the  drink  in  said  building,  caused  Alexander  to  become 
intoxicated  on  intoxicating  liquor  sold  and  given  away  by 
the  appellee  Wanack,  at  his  said  place  of  business;  and  that 
in  consequence  of  said  intoxication  said  John  Alexander, 
while  returning  from  Taylorville  to  his  home,  fell  from  his 
wagon  to  the  ground  with  great  force  and  was  killed 
thereby;  wherefore  the  appellees  say  they  were  injured  in 
their  means  of  support,  etc. 

The  evidence  on  the  trial  disclosed  the  following  facts : 
that  appellant  Wanock  obtained  from  the  city  of  Taylor- 
ville a  license  to  keep  a  dram  shop  in  that  city  in  the  build- 
ing owned  by  appellant  Miohels,  from  September  23,  1896, 
to  March  23,  1897,  and  that  he  did  open  such  dram  shop  at 
that  place  under  said  license,  and  continued  to  run  same  up 
to  and  including  February  11,  1897;  that  on  said  last  date 
said  John  Alexander  came  to  Taylorville  in  a  spring  wagon 
from  a  farm  some  nine  miles  distant,  where  he  lived;  that 
he  drank  whisky  in  Wanock's  saloon  about  eleven  o'clock  in 
the  forenoon,  and  again  several  times  about  two  o'clock  in 
the  afternoon,  at  which  latter  time  he  was  quite  intoxicated, 
and  again  he  drank  whisky  at  same  place  about  four  o'clock 
in  the  afternoon  when  he  was  still  intoxicated,  and  later  in 
that  evening  he  and  one  Thomas  Morrison,  who  lived  near 
Alexander,  started  home  in  a  spring  wagon,  Morrison  tak- 
ing with  him  a  jug  of  gin  from  which  both  drank  on  the 
way  home.  When  getting  within  about  two  milds  from 
Alexander's  home,  Morrison  got  out  of  the  wagon  taking 
the  jug  of  gin  with  him,  and  went  across  a  field  to  his  home. 
Alexander  continued  on  his  way  home.  The  next  morning 
Alexander  was  found  dead  in  the  road  leading  to  his  home 
from  where  he  and  Morrison  had  separated,  with  such 
bruises  on  his  person  as  would  likely  be  caused  from  a  fall 
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oat  of  his  wagon.  The  team  and  wagon  were  found  near  him 
on  the  road,  the  wagon  wheel  having  ran  onto  the  lines  and 
stopped  the  team,  the  appearances  indicating  they  had  been 
there  all  night. 

Appellees  are  shown  to  be  the  widow  and  children  of 
John  Alexander  and  were  living  with  him  on  the  farm;  he 
was  thirty-eight  years  old,  farmed  some,  had  a  team  and 
wagon,  worked  around  add  made  a  living  for  himself,  wife 
and  children. 

The  principal  contest  was  on  questions  of  fact,  and  were 
as  to  whether  Wanack  did  or  did  not  own  6r  run  the  dram 
shopjon  February  11, 1897,  and  that  if  he  did,  whether  the 
liquor  .which  Alexander  received,  at  his  place  was  given  to 
him  by  others,  or  Wanack  or  his  agents,  and  Whether  the 
liquor  he  drank  there  did  or  did  not  cause  the  intoxication 
complained  of,  or  was  it  caused  by  the  gin  drank  out  of 
Morrison's  jug  on  the  way  home. 

We  have  read  all  the  evidence  carefully,  and  are  con- 
strained  to  believe  from  a  fair  consideration  thereof  that 
there  was  a  plenty  of  evidence  to  sustain  the  verdict  of  the 
jury  on  these  contested- questions. 

We  also  have  carefully  read  the  instructions  given  and 
refused,  of  which  complaint  is  made  by  appellants,  as  also 
all  the  othfers  given  or  refused,  and  while  some  of  them  are 
not  as  carefully  drawn  as  they  ought  to  have  been,  espe- 
cially the  third  instruction  given  at  the  request  of  appellees, 
and  some  that  were  refused  Alight  have  been  given  without 
its  being  error,  yet  when  all  the  instructions  given  are  con- 
sidered, we  are  unable  to  see  how  the  jury  Could  have  been 
misled  by  any  of  them. 

As  to  the  damages  being  excessive,  we  do  not  think  they 
are. 

On  the  whole  record  we  find  no  prejudicial  error  was 
committed  and  affirm  the  judgment.    Affirmed. 
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Capital  Electric  Co.  t.  WiUfam  Hauswald. 

1.  Principal  and  Aqent—  Who  Are,  as  to  Third  Person*.— Where 
one  person  authorizes  a  work  which  is  necessarily  dangerous,  and  the 
natural  consequence  of  which  is  an  injury  to  the  property  of  a  third 
person,  he  is  to  be  regarded  as  the  author  of  the  resulting  injury. 

2.  Corporations— Can  Not  Escape  Liability  by  Subcontracting  the 
Performance  of  Us  Duties. — A  quasi-public  corporation  can  not,  by  sub- 
contracting the  performance  of  its  obligations  to  the  city  in  which  it  is 
located,  escape  liability  for  injuries  necessarily  resulting  from  carrying 
on  its  business. 

3.  Sams— Liability  for  Wrongful  Acts  by  Contractor*.— Where  a 
wrongful  act  is  done  by  contractors  under  a  chartered  company,  in  pur- 
suance of  the  special  powers  and  privileges  conferred  by  its  charter,  and 
but  for  which  it  would  hare  no  right  to  prosecute  its  business,  such  eon* 
tractor,  as  to  third  parties  injured  by  their  acts,  will  be  regarded  as  the 
servants  ot  the  company,  and  the  company  will  be  liable  for  such  in- 
juries. 

4.  Same— Liabilities  for  Injuries,  etc— Application  of  the  Rule.— An 
electric  light  company  entered  into  a  contract  with  certain  persons  who 
agreed  to  operate  the  plant  for  a  period  of  five  years  and  furnish  all  the 
power  needed  for  certain  moneyed  considerations;  during  their  manage- 
ment of  the  plant  an  injury  occurred  to  the  property  of  a  third  person, 
The  injury  was  not  due  to  any  negligent  manner  of  operation  on  their 
part,  but  necessarily  resulted  from  the  operation  of  the  plant  at  the  place 
where  it  was  located.  The  company  was  held  liable  for  the  damages 
resulting  from  the  injury. 

Action  to  Recover  Damages,  resulting  from  the  operation  of  an  elec- 
tric light  plant.  Trial  in  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  Jambs  A.  Crpiohton,  Judge,  presiding.  Verdict  and  judgment 
for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the  May 
term,  1898.    Affirmed.    Opinion  filed  October  5, 1808. 

Brown,  Whbblbr,  Brown  &  Hay,  attorneys  for  appel- 
lant. 

The  court  erred  in  ruling  that  the  relation  between  the 
Capital  Electric  Company  and  McClaskey  was  that  of  mas- 
ter and  servant.  Shearman  &  Red  field  on  Negligence,  4th 
Ed.,  Sec.  164-165;  Hale  v.  Johnson,  80  111.  185;  Foster  v. 
Wadsworth-Howland  Co.,  168  111.  514;  Coal  Ran  Co.  v. 
Strawn,  15  III  App.  350;  City  of  East  St.  Louis  v.  Giblin, 
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3  111.  App.  219;  Arasmith  v.  Temple,  11  111.  App.  39;  K.  R. 
and  Coal  Co.  v.  Caldwell,  17  111.  App.  409;  Andrews  v. 
Boedecker,  17  111.  App.  213;  Chicago  City  Railway  Co.  v. 
Hennessy,  16  111.  App.  153.  » 

The  Capital  Electric  Company  was  not  in  possession  of 
the  plant  which  produced  the  nuisance.  McClaskey  and 
Holcomb  were  in  possession  as  lessees.  Wood,  Landlord 
and  Tenant,  Sees.  210  and  212;  R.  R.  and  Coal  Co.  v. 
Caldwell,  l'7  111.  App.  409;  Pfau  v.  Williamson,  63  111.  16; 
Scammon  v.  City  of  Chicago,  25  III.  424;  Loan  and  Trust 
Co.  v.  Doig,  70  111.  52;  Kepperly  v.  Ramsden,  83  111.  354. 

The  Capital  Electric  Company  is  not  liable  for  injuries 
resulting  from  the  defaults  of  an  independent  contractor  to 
whom  it  had  leased  the  electric  plant.  West  v.  R.  R.  Co., 
63  111.  545;  Chicago  City  Railway  Co.  v.  Hennessy,  16  I1L 
App.  153. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellees. 

A  gas  light  company,  and  by  analogy  an  electric  light 
company,  exercising,  under  legislative  authority,  the  right 
to  use  the  streets  of  a  city,  is  a  business  of  a  publio  charac- 
ter. It  is  the  exercise  of  a  franchise  belonging  to  the  State. 
Chi.  G.  L.  &  C.  Co.  v.  People's  G.  L.  &  C.  Co.,  121  I1L  530; 
C,  H.  &  D.  R.  R.  Co.  v.  Bowling  Green,  49  N.  E.  Rep.  121; 
Owensborough  G.  L.  Co.  v.  Hildebrand,  42  S.  W.  Rep.  351; 
Brunswick  G.  Co.  v.  U.  S.  G.  F.  &,  L.  Co.,  27  Atl.  Rep.  525. 

When  such  a  corporation  owes  a  publio  duty  it  can  not 
avoid  the  performance  of  such  duty  by  contracting  for  its 
performance  with  others.  Chi.  G.  L.  &  C.  Co.  v.  People's 
G.  L.  &  C.  Co.,  supra;  Brunswick  G.  Co.  v.  U.  S.  G.  F.  & 
L.  Co.,  supra. 

A  lease  by  a  quasi-public  corporation  of  its  property  and 
franchise  is  ultra  vires  and  void.  Thompson  Com.  on  Corp., 
Sees.  5880,  5883;  7  Am.  &  Eng.  Ency.  (2d  Ed.)  p.  747. 

A  public  or  a  quasi-public  corporation  can  not  escape  lia- 
bility for  acts  done  in  the  legitimate  and  necessary  prosecn^ 
tion  of  its  business  by  employing  an  independent  contractor 
or  by  making  a  lease.    Where  the  damage  is  a  probable  or 
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necessary  result*  of  the  act,  the  corporation  is  liable.  City 
v.  Harwood,  86  111.  1 LO;  Village  v.  Chapman,  27  111.  App. 
52,  affirmed  in  127  111.  438;  2  Dillon  Mun.  Corp.  (3d  Ed.) 
Sec.  1029. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court.  . 

Appellee  brought  this  suit  to  recover  damages  resulting 
from  the  operation  of  an  electric  light  plant  erected  by 
appellant  near  his  residence.  There  was  a  trial  by  jury, 
resulting  in  a  verdict  and  judgment  in  his  favor  for  $400. 

The  injury  to  appellee  by  the  operation  of  the  plant  and 
the  amount  of  the  damages  awarded  by  the  jury  are  not 
questioned,  but  it  is  contended  that  appellant  is  in  no  respect 
liable. 

Appellant  is  a  corporation  chartered  under  the  laws  of  the 
State,  with  power  to  manufacture  and  distribute  electricity. 
The  plant  in  question  was  erected  by  it  under  a  contract 
entered  into  with  the  city  of  Springfield  for  the  purpose  of 
lighting  the  streets,  public  buildings,  etc.,  and  for  commer- 
cial lighting.  In  January,  1895,  appellant  entered  into  a 
contract  with  W.  T.  McClaskey  and  Eugene  Holcomb, 
whereby  they  agreed  to  operate  the  plant  for  a  period  of 
five  years  and  furnish  all  the  power  needed  for  certain 
moneyed  considerations  therein  mentioned.  It  was  during 
their  management  of  the  plant  that  the  injuries  to  appel- 
lant's property  occurred.  The  injuries  were  not  due  to  any 
negligent  manner  of  operation  on  their  part,  however,  but 
necessarily  resulted  from  the  operation  of  the  plant  at  the 
place  where  it  was  located. 

It  is  insisted  that  McClaskey  and  Holcomb,  and  not  appel- 
lant, are  liable,  because  they  are  independent  contractors 
and  not  the  agents  of  appellant.  The  entire  controversy 
hinges,  therefore,  upon  the  construction  to  be  placed  upon 
their  contract  with  appellant  and  the  mode  of  performing 
its  terms.  The  contract  provides  that  for  the  sum  of  $18,000 
per  annum,  they  shall  furnish  the  labor,  material  and  sup- 
plies necessary  for  300  arc  lights  for  the  city;  that  for  any 
additional  arc  light  furnished  upon  the  order  of  appellant 
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for  the  use  of  the  city  they  shall  receive  $60  per  annum; 
that  they  shall  pay  interest  charges  on  the  cost  of  the 
plant  and  keep  up  necessary  repairs;  that  they  shall  oper- 
ate the  incandescent  lights  to  be  furnished  the  city  by 
the  electric  company  under  its  contract  with  the  city  for 
actual  cost  of  production;  that  they  shall  operate  such 
commercial  arc  and  incandescent  lights  as  can  be  secured 
with  private  parties,  the  contracts  to  be  taken  in  the 
name  of  appellant  and  collections  for  the  same  to  be 
made  by  appellant,  at  a  cost  of  seventy-five  per  cent  of 
the  gross  proceeds;  that  appellant  shall  furnish  a  sufficient 
supply  of  water  in  the  boiler  room  for  the  use  of  the  plant, 
free  of  cost;  that  appellant  shall  furnish  such  additional 
apparatus  and  material  as  may  be  necessary  to  furnish 
proper  current  and  power  for  additional  lights  that  may  be 
secured,  and  that  should  the  oontract  between  the  city 
and  appellant  for  street  lighting  terminate,  that  portion  of 
the  agreement  covering  the  operation  of  the  300  arc  lights 
shall  lapse,  and  McClaskey  and  Holcomb  have  the  option  of 
terminating  that  portion  of  the  contract  which  relates  to 
the  operation  of  the  plant  for  commercial  work.  From  the 
testimony  of  E.  A.  Wilson,  the  secretary  of  appellant,  it 
appears  that  since  McClaskey  and  Holcomb  began  operating 
under  the  contract,  appellant  has  collected  each  year  from 
the  city  for  street  lighting,  has  collected  for  all  commercial 
lighting,  has  supplied  all  additional  apparatus  when  needed, 
and  has  paid  McClaskey  and  Holcomb  for  running  the  plant 
according  to  the  terms  of  the  contract. 

We  do  not  regard  the  agreement  in  the  light  of  a  lease. 
It  is  simply  an  u  operating  contract"  whereby  McClaskey 
and  Holcomb  undertake  to  perform  the  duties  and  obliga- 
tions imposed  upon  appellant  by  its  contract  with  the  city, 
so  far  as  appertained  to  the  operating  of  the  plant. 

Incorporated  by  authority  of  the  State,  occupying  the 
streets  with  its  poles  and  lines  of  wire  and  furnishing  pub- 
lic lighting  by  virtue  of  its  contract  with  and  under  an  ordi- 
nance of  the  city,  and  being  compelled,  as  it  is,  to  extend 
its  lines  and  furnish  additional  service  as  the  wants  of  the 
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public  require,  appellant  is  a  quasi-public  corporation,  and 
can  not,  by  sub-contracting  the  performance  of  its  obligations 
to  the  city  and  the  public,  escape  liability  for  injuries  neces- 
sarily resulting  from  carrying  on  the  business.  The  cause 
of  the  injury  was  the  erection  of  the  power-house  in  such 
close  proximity  to  appellee's  dwelling  and  its  operation 
there.  It  was  erected  by  appellant  and  could  not  be  oper- 
ated without  causing  the  injury:  To  allow  it  to  escape 
liability  by  farming  out  its  operation  would  be  grossly 
unjust.  Where  one  authorizes  a  work  which  is  necessarily 
dangerous,  and  the  natural  consequence  of  which  is  an  injury 
to  the  person  or  property  of  another,,  he  is  justly  to  be 
regarded  as  the  author  of  the  resulting  injury.  2  Dillon  on 
Corporations,  Sec.  1029;  City  of  Joliet  v.  Harwood,  86  111. 
110;  Village  of  Jefferson  v.  Chapman,  127  111.  438. 

While  the  contract  will  not  bear  the  construction  of  creat- 
ing principal  and  agent  as  between  the  parties  to  it,  yet  as 
to  third  parties  that  relation  was  constituted.  By  virtue  of 
it  McClaskey  and  Holcomb  exercise  a  charter  power  of  the 
electric  company,  which  could  not  be  exercised  independent 
of  the  franchise  granted  by  the  State  and  the  city. 

Where  the  wrongful  act  is  done  by  contractors  under  a 
chartered  company,  in  pursuance  of  the  special  powers  and 
privileges  conferred  on  the  company  by  its  charter,  and  but 
for  which  they  would  have  no  right  to  prosecute  the  busi- 
ness, such  contractors,  as  to  third  parties  who  may  be 
injured  by  their  acts,  will  be  regarded  as  the  servants  of 
the  company,  and  the  company  will  be  held  liable  for  such 
injuries.  West  v.  St  L.  &  T.  H.  R  R  Co.,  63  111.  545; 
Balsley  v.  R.  R  Co.,  119  111.  68;  Penn.  Co.  v.  Ellett,  132 
111.  655.  While  the  principle  above  stated  is  announced  in 
railroad  cases,  we  see  no  valid  reason  why  it  is  not  appli- 
cable as  against  other  corporations  exercising  quasi-public 
functions. 

The  court  below  properly  held  that  McClaskey  and  Hol- 
comb were  the  agents  of  appellant,  and  being  such  it  was 
liable  for  the  injuries  sustained  by  appellee,  in  the  opera- 
tion of  the  plant  by  them.    Judgment  affirmed. 
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City  of  Litchfield  v.  Betty  Whitenack. 

1.  Nuisances — Assessment  of  Damages. — In  an  action  for  maintain- 
ing a  nuisance,  in  estimating  the  damages,  it  is  not  necessary  that  any 
witness  express  an  opinion  as  to  the  amount  of  such  damages.  The 
jury  may  themselves  make  such  estimate  from  the  facts  and  circum- 
stances in  proof,  and  by  considering  them  in  connection  with  their  own 
knowledge,  observation  and  experience  in  the  business  affairs  of  life. 

2.  Cities  and  Villages— Prescriptive  Right  to  Maintain  a  Nuisance. 
—A  city  can  not  acquire  a  prescriptive  right  to  maintain  a  nuisance. 

8.  Evidence — In  Action  for  Nuisances — Offensive  Odors  from  Sew- 
ers.— In  an  action  for  a  nuisance  to  a  dwelling  house  on  account  of  a 
sewer  it  is  proper  to  allow  the  plaintiff  to  prove  how  other  members  of 
her  family  and  visitors  were  affected  by  the  noxious  and  offensive 
odors  arising  from  the  sewer,  and  the.  extent  thereof,  to  aid  the  jury 
in  determining  whether  and  to  what  extent  she  and  her  family  had 
been  deprived  of  the  wholesome  and  comfortable  use  of  her  home,  by 
the  stenches  and  offensive  odors  from  the  sewer.    • 

4.  Damages — Nuisances — Rule  for  Estimating. — Where  the  injuries 
complained  of  are  those  sustained  by  being  deprived  of  the  comfortable 
use  and  enjoyment  of  a  home,  there  is  no  established  rule  as  to  the 
measure  of  damages,  and  when  the  suit  is  referred  to  a  jury,  courts  will 
not  ordinarily  interfere  with  the  verdict  It  is  the  province  of  the  jury, 
under  appropriate  instructions,  to  decide  such  cases,  and  courts  have  no 
power  to  substitute  their  own  judgment  for  that  of  the  jury. 

Trespass  on  the  Case,  for  a  nuisance.  Trial  in  the  Circuit  Court  of 
Montgomery  County;  the  Hon.  Truman  E.  Ames,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  October  5, 
1898. 

.Paul  McWilliams,  attorney  for  appellant. 

Lake  &  Cooper  and  Oller,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  trespass  on  the  case  brought  by  appel- 
lee against  the  city  of  Litchfield.  It  is  alleged  in  substance 
in  her  declaration,  which  contained  but  one  count,  that  she 
was  possessed  of  two  lots  in  the  city  of  Litchfield,  on  one 
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of  which  was  a  dwelling  house  in  which  she  resided  with 
her  family;  that  the  appellant  in  the  exercise  of  its  corpo- 
rate powers  constructed  and  built  a  sewer  (giving  its  com- 
mencement, courses  and  terminus),  so  that  large  quantities 
of  foul,  nauseous,  noxious,  putrid  substances,  liquids  and 
matter  flowed  out  of  such  sewer  and  emptied  into  a  ravine 
that  ran  near  to  the  residence  of  appellee',  rendering  the  air 
unwholesome  and  offensive,  whereby  she  had  been  greatly 
annoyed  and  disturbed  in  the  enjoyment  and  occupation  of 
her  residence,  a  two-story  house  of  five  or  six  rooms.  This 
sewer,  as  it  appears  from  the  evidence,  is  the  main  sewer  of 
the  town,  and  is  five  and  one-half  feet  in  diameter.  In 
1896  it  was  extended  so  the  mouth  of  the  sewer  was  only 
seventy-five  yards  southwest  from  the  door  of  appellee's 
dwelling.  The  sewer  empties  into  a  ravine  which  swings 
around  and  passes  only  a  few  feet  south  of  her  premises. 
It  also  appears  from  the  evidence,  that  there  are  two 
large  pools  of  water,  one  near  the  mouth  of  the  sewer  and 
the  other  in  front  of  appellee's  premises,  about  twenty 
feet  long,  and  five  or  six  feet  wide,  filled  with  water  and 
filth  and  garbage  that  came  through  the  sewer,  and  from 
these  pools  and  the  mouth  of  the  sewer  arose  the  foulest 
stenches,  that  permeated  the  air  for  some  distance  and 
impregnated  every  room  of  appellee's  house,  so  that  it  is 
rendered  almost  impossible  for  her  to  occupy  the  same. 
During  the  extreme  hot  weather  the  doors  and  windows  of 
her  house  had  to  be  kept  closed  during  mealtime,  in  order 
that  the  family  could  take  their  meals.  During  the  summer 
of  1897  appellee's  family  were  all  sick.  The  friends  of 
appellee  who  visited  them  during  these  times  when  the 
air  was  impregnated  with  the  offensive  and  noxious  odors, 
became  sick  and  vomited.  This  cause  was  tried  before  a 
jury  that  returned  a  verdict  finding  for  appellee  and  assess- 
ing her  damages  at  $390.  A  motion  for  new  trial  was 
made  by  appellant,  which  wa?  overruled  by  the  court  and 
judgment  entered  upon  the  verdict. 

The  appellant  urges  a  reversal  of  this  cause  on  these 
grounds : 
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1.  The  court  gave  improper  instructions  asked  on  behalf 
of  appellee,  and  refused  proper  instructions  submitted  by 
the  appellant. 

2.  The  court  admitted  improper  evidence  on  behalf  of 
appellee  and  excluded  proper  evidence  offered  by  appellant. 

3.  The  damages  assessed  by  the  jury  were  excessive. 

The  first  instruction  given  on  behalf  of  appellee  is  com- 
plained of  as  being  argumentative,  and  that  it  ignores  mate- 
rial facts  in  evidence. 

This  instruction  is  an  application  of  the  law  as  found  in 
the  case  of  Oity  of  Jacksonville  v.  Lambert,  62  111.  519,  to 
the  facts  in  this  case,  and  is  clearly  authorized  by  the  doc- 
trine announced  in  that  case. 

One  of  the  defenses  interposed  is  the  five  year  statute  of 
limitations.  By  the  second  instruction  the  jury  are  directed, 
if  they  find  for  the  plaintiff  in  assessing  her  damages,  they 
are  limited  to  those  that  accrued  within  five  years  next  pre- 
ceding the  commencement  of  this  suit.  In  this  there  was 
no  error.  It  is  claimed  on  behalf  of  appellant  that  the  third 
instruction  given  on  behalf  of  appellant  should  have  been 
refused,  because  it  gave  the  jury  unlimited  license  to  assess 
damages  without  regard  to  the  amount  of  damages  she  had 
sustained,  and  any  amount  of  punitive  damages  that  to  the 
jury  might  seem  proper.  This  criticism  is  not  justified  by 
the  language  of  the  instruction.  There  is  not  the  slightest 
suggestion  in  this  instruction  of  punitive  damages.  It  is 
only  the  damages  which  it  appears,  from  the  facts  and  cir- 
cumstances in  evidence,  that  the  appellee  has  sustained,  to 
which  the  attention  of  the  jury  was  directed. 

The  instruction  is  as  follows : 

"  If  from  the  evidence  in  this  oase,  and  under  the  instruc- 
tions of  the  court,  the  jury  shall  find  the  issues  for  the 
plaintiff,  and  that  the  plaintiff  has  sustained  damages  as 
charged  in  her  declaration,  then,  to  enable  the  jury  to  esti- 
mate the  amount  of  such  damages,  it  is  not  necessary  that 
any  witness  should  have  expressed  an  opinion  as  to  the 
amount  of  such  damages,  but  the  jury  may  themselves  make 
such  estimate  from  the  facts  and  circumstances  in  proof, 


Third  District— Mat  Term,  1898.        367 

City  of  LitchfieJd  y.  Whitenack. 

and  by  considering  them  in  connection  with  their  own 
knowledge,  observation  and  experience  in  the  business 
affairs  of  life."  This  instruction  is  the  law,  and  has  been 
frequently  so  held  by  this  and  the  Supreme  Court.  It 
points  out  the  only  method  that  could  be  adopted  for 
assessment  of  damages  in  this  kind  of  a  case.  City  of 
Chicago  v.  Major,  18  111.  349. 

Complaint  is  made  because  the  court  refused  appellant's 
fourth,  fifth,  sixth,  seventh  and  eighth  instructions. 

The  fourth  refused  instruction. announces  the  doctrine  of 
contributory  negligence.  The  record  is  without  any  evi- 
dence to  support  it,  and  it  was  properly  refused.  The  fifth 
refused  instruction  asked  by  appellant  was  properly  refused, 
because  the  jury  are  told  the  city  could  acquire  a  prescrip- 
tive right  to  continue  a  nuisance.  In  this  case  the  nuisance 
complained  of  was  a  continuing  one  and  of  a  public  nature, 
as  the  evidence  clearly  shows.  The  city  could  not  acquire 
.  a  prescriptive  right  to  maintain  a  nuisance.  City  of  Bloom- 
ington  v.  Costello,  65  111.  App.  407. 

Instructions  sir  and  seven,  asked  by  appellant,  were  prop- 
erly refused  because  substantially  the  same  as  the  sixth 
instruction  given  by  the  court  for  appellant. 

The  eighth  instruction  asked  by  appellant  was  properly 
refused  because  not  based  upon  the  evidence.  It  is  further 
insisted  bv  appellant  that  the  court  erred  in  allowing  appel- 
lee to  prove  how  other  members  of  her  family  and  visitors 
were  affected  by  the  noxious  and  offensive  odors  arising 
from  the  sewer  and  ravine,  and  the  extent  thereof.  This 
evidence  was  properly  admitted.  It  would  aid  the  jury  in 
determining  whether  and  to  what  extent  appellee  and  her 
family  had  been  deprived  of  the  wholesome  and  comforta- 
ble use  of  her  home  by  the  stenches  and  offensive  odors 
from  the  sewer  and  ravine.  It  would  show  the  extent  and 
character  of  the  injury  sustained  by  the  appellee,  and  as 
tending  lo  prove  that  the  nuisance  objected  to  was  capable 
of  inflicting  the  injuries  complained  of.  Wylie  et  alv  v. 
Elwood,  134  111.  286;  Cooper  v.  Randall,  59  111.  317;  Gempp 
v.  Bassham,  60  I1L  App.  84. 
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It  is  urged  as  a  ground  of  reversal  that  the  damages  are 
excessive.  It  is  not  contended  that  appellee  was  not  en- 
titled to  recover  damages.  The  contest  is  as  to  the  amount 
The  injuries  complained  of  are  those  which  are  sustained  by 
her,  by  being  deprived  of  the  comfortable  use  and  enjoy- 
ment of  her  home.  In  such  cases  there  is  no  legally  estab- 
lished rule  as  to  the  quantity  of  damages,  "  When  there  is 
not  a  legal  measure  of  damages,  and  when  the  damages  are 
unliquidated,  and  the  suit  is  referred  to  a  jury,  the  court 
will  not  ordinarily  interfere  with  the  verdict.  It  is  the 
peculiar  province  of  the  jury,  under  appropriate  instruc- 
tions from  the  court,  to  decide  such  cases,  and  the  law  does 
not  recognize  in  the  court  the  power  to  substitute  its  own 
judgment  for  that  of  the  jury."  Sutherland  on  Damages, 
Vol.  1,  p.  810;  C.  &  A.  JR.  R.  Co.  v.  Fisher,  38  IH.  App.  33; 
I.  C.  R.  R.  Co.  v.  Simmons,  38  ill.  242;  Penn.  R.  R.  Co.  v. 
Connell,  26  111.  App.  594. 

The  record  in  this  case  is  substantially  free  from  error, 
and  the  judgment  of  the  court  will  be  affirmed. 


Owen  Ward  v.  Belle  Yancey,  Adm'x. 

1.  Practice— Insufficient  Affidavits  for  Continuance.— la  an  action 
by  an  administrator  upon  a  promissory  note,  an  affidavit  by  the  defend* 
ant  setting  up  that  he  had  paid  the  deceased  for  legal  services,  at  one 
time  $50,  and  at  another  time  $35,  in  the  presence  of  third  persons  whom 
he  did  not  know  and  of  whose  whereabouts  he  could  learn  nothing  after 
diligent  search  and  inquiry,  is  not  sufficient  to  support  a  motion  for  a 
continuance. 

2.  Attorneys— Dealing  with  Clients,  —The  rule  of  law  that  makes 
dealings  between  client  and  attorney  prima  facie  fraudulent  as  against 
the  attorney,  and  requires  the  attorney  in  controversy  with  his  client  to 
show  that  the  transaction  is  fair  and  equitable,  does  not  apply  where  the 
transaction  is  simply  the  giving  of  a  note  in  payment  of  legal  services 
performed. 

8.  Attorney  and  Clients— Business  Transactions  Between,  etc— 
In  a  case  where  the  transaction  is  simply  the  giving  of  a  note  in  pay- 
ment of  legal  services  performed,  no  greater  duty  rests  with  the  attorney 
seeking  collection  by  suit  than  devolves  upon  any  other  person  suing 
upon  a  promissory  note. 
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Assumpsit,  on  a  due-bill.  Trial  in  the  County  Court  of  Macoupin 
County;  the  Hon.  Balfour  Cowen,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1898.    Affirmed.    Opinion  filed  October  5,  1808. 

Peebles,  Keefe  &  Peebles,  attorneys  for  appellant. 

Rinaker  &  Rinaker,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  assumpsit  by  the  administratrix  of  the 

estate  of  A.  N.  Yancey  upon  a  due-bill,  reading  as  follows: 

"$420.00.  Carlinville,  Illinois,  April  11,  1894. 

Due  A.  N.  Fancey,  for  his  services  as  attorney,  $420. 

his 
Owen  X  Wabd. 
mark. 
Witness  to  mark : 

J.  M.  Duggeb.w 

Upon  the  pleas  of  nan  assumpsit,  non  est  factum,  and 
that  the  due  bill  was  procured  by  fraud  and  circumvention, 
a  trial  was  had,  resulting  in  a  verdict  and  judgment  for 
$420  for  appellee. 

The  first  point  urged  for  a  reversal  of  the  judgment  is 
that  the  court  erred  in  overruling  appellant's  motion  for  a 
continuance.  The  motion  is  based  upon  appellant's  affidavit, 
setting  up  that  he  had  paid  the  deceased  for  legal  services, 
at  one  time  $50  and  at  another  time  $35,  in  the  presence 
of  third  persons  whom  he  did  not  know  and  of  whose 
whereabouts  he  could  learn  nothing  after  diligent  search 
and  inquiry.  The  affidavit  did  not  sufficiently  support  the 
motion.  At  the  time  of  making  it,  appellant  had  had 
thirty  days  in  which  to  search  for  such  witnesses.  He  did 
not  name  them  and  could  not  or  did  not  give  any  idea  of 
where  they  lived.  The  payment  of  the  $50  he  claimed  was 
at  a  very  public  place,  the  front  porch  of  the  court  house  at 
Hillsboro,  and  the  payment  of  $35  at  a  public  place  in  the 
city  of  Bunker  Hill.  He  does  not  show  that  the  witnesses 
were  at  all  interested  in  the  transaction,  and  from  caught 
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that  appears  in  the  affidavit,  they  were  nothing  more  than 
mere  casual  observers.  He  showed  no  snch  prospect  of 
learning  their  names  and  whereabouts  as  would  warrant  the 
court  in  continuing  the  case* 

We  can  not  see  reversible  error  in  the  refusal  of  the  court 
to  allow  the  witness  Peebles  to  testify  that  he  heard  the 
deceased  say.  a  few  days  before  he  died.  u  that  he  'did  not 
want  anything  done  with  Owen  Ward's  note  while  he  was 
living."  The  statement  was  not  very  material  to  the  issue, 
and  we  do  not  believe  its  admission  would  have  produced  a 
different  result. 

The  chief  contention  of  appellant  is  that,  inasmuch  as 
the  instrument  sued  on  was  executed  in  consideration  of 
legal  services,  the  relations  of  the  maker  and  payee  were 
such  as  to  require  affirmative  proof  on  the  part  of  appellee 
that  the  contract  was  fair  and  free  from  fraud.  As  such 
proof  was  not  made,  he  contends  that  appellee  did  not  make 
out  a  case.  The  contention  is  based  on  the  rule  of  law  that 
makes  dealings  between  client  and  attorney  prima  facie 
fraudulent  as  against  the  attorney,  and  requires  the  attorney 
in  controversy  with  his  client  to  show  that  the  transaction  is 
fair  and  equitable.  When  we  come  to  consider  the  reason 
of  the  rule  and  the  character  of  cases  in  which  it  has  been 
announced,  we  do  not  think  it  applicable  to  the  case  at  bar. 
So  far  as  we  are  advised,  the  rule  has  only  been  applied  to 
cases  of  bargain  and  sale  of  property,  and  usually  in  courts 
of  equity.  In  his  excellent  work  on  Attorneys  and  Coun- 
selors at  Law,  Mr.  Weeks  has,  in  section  268,  stated  the 
rule  -as  follows :  "  The  attorney  who  bargains  in  a  matter 
of  advantage  to  himself  with  his  client,  is  bound  to  show 
that  the  transaction  is  fair  and  equitable;  that  he  fully  and 
faithfully  discharged  his  duties  to  his  client,  without  mis- 
representation or  concealment  of  any  fact  material  to  the 
client;  that  the  client  was  fully  informed  of  his  rights  and 
interests  in  the  subject-matter  of  the  transaction,  and  the 
nature  and  effect  of  the  contract,  sale  or  gift,  and  was  so 
placed  as  to  be  able  to  deal  with  his  attorney  at  arm's 
length."    The  rule  is  stated  by  this  author,  as  it  is  by  Mr* 
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Mechem,  Judge  Story,  and  other  text  book  writers,  in  con- 
nection with  dealings  between,  client  and  attorney  over 
property  rights.  The  relation  of  attorney  and  client  has 
always  been  regarded  as  one  of  special  trust  and  confidence. 
The  law,  therefore,  very  properly  requires  that  all  dealings 
between  them  shall  be  characterized  by  the  utmost  good 
faith.  By  reason  of  his  superior  knowledge  of  the  law,  the 
attorney  has  his  client  at  a  disadvantage*  He  is  better 
informed  as  to  the  rights  and  interests  of  his  client  in 
the  subject-matter  of  the  transaction  and  the  nature  and 
effect  of  a  sale  or  gift  of  it,  and  that  is  the  reason  of  the 
rule  of  law  which  requires  him,  in  a  legal  controversy  with 
his  client,  to  show  affirmatively  that  fairness  and  equity 
characterized  his  conduct.  In  each  of  the  four  Illinois  cases 
cited  by  appellant,  in  which  the  rule  is  announced — Jen- 
nings et  al.  v.  McGonnell  et  aL,  17  111.  148;  Morrison  et  al.  v. 
Smith,  130  III  304;  Ross  et  al.  v.  Payson  et  al,  160  111.  349, 
and  Willin  v.  Burdette,  172  111.  117 — the  controversy  arose 
in  a  court  of  equity  by  bill  to  set  aside  conveyances  to  the 
attorney. 

In  the  case  at  bar  the  dealings  were  not  over  any  prop- 
erty rights  of  appellant  An  application  of  the  rule  to  the 
extent  contended  for  by  counsel  would  require  every  attor- 
ney suing  upon  a  promissory  note  executed  by  a  client  for 
legal  services  to  show  affirmatively  that  the  services  were 
performed,  that  the  charges  were  reasonable,  and  that 
the  client  so  understood  it  when  he  gave  the  note.  In  a 
case  where  the  transaction  was  simply  the  giving  of  a  note 
in  payment  of  legal  services  performed,  we  do  not  think 
any  greater  duty  rests  with  the  attorney  seeking  collection 
by  suit  than  devolves  upon  any  other  plaintiff  suing  upon  a 
promissory  note. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  dis- 
cuss the  instructions.  Those  given  for  appellee  do  not  vio- 
late our  notions  of  the  law.  The  judgment  is  right  and 
should  be  affirmed.    Judgment  affirmed. 
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American  Telephone  and  Telegraph  Co.  v.  Cyrus  Jones. 

1.  Commissioners  of  Biobwjlyb— Authority  to  License  Telegraph 
Companies  to  Erect  Poles  in  the  Highway. — In  an  action  of  trespass  for 
setting  telegraph  poles  in  the  highway  along  the  plaintiff's  premises  a 
special  plea  setting  up  that  the  locus  in  quo  is  a  public  highway  on 
which  the  appellant  was  authorized  by  law  to  construct  lines  of  telegraph 
poles  upon  obtaining  the  consent  of  the  county  board  and  of  the  com- 
missioners of  highways  of  the  town  in  which  the  highway  is  situated, 
is  not  a  good  plea. 

2.  Highways— Telegraph  Poles  Impose  an  Additional  Burden,  etc. — 
The  use  of  the  land  within  a  highway  for  the  poles  and  wires  of  tele- 
graph companies  imposes  a  new  and  additional  burden  upon  the  fee  of 
the  land  therein,  other  than  that  contemplated  by  the  taking  of  the 
land  for  the  purpose  of  a  highway. 

8.  Trespass— Possession  Necessary  in  Bringing  the  Act  ion. —In  order 
to  maintain  the  action  of  trespass  quare  clausum  /regit  the  plaintiff  must 
show  that  at  the  time  of  the  alleged  trespass  he  was  in  possession,  or,  if 
the  lands  are  unoccupied,  there  was  no  other  exclusive  possession. 

4.  Agents— To  Collect  Rents— No  Implied  Authority  to  License  Tele- 
graph Companies  to  Set  Poles. — An  agent,  with  authority  to  lease  farms 
and  collect  rente,  has  no  implied  authority  to  license  telegraph  com- 
panies to  erect  poles  in  the  highway  in  front  of  such  farms. 

5.  Possession— Of  Highways  in  Front  of  Lands  Occupied  by  Tenants. 
— The  owner  of  lands  occupied  by  tenants  has  such  a  possession  of  the 
highway  in  front  of  such  lands  as  will  enable  him  to  maintain  an 
action  of  trespass  against  a  telegraph  company  for  erecting  poles  therein 
without  his  consent 

6.  Statute  of  Frauds— Acts  Which  Amount  to  a  Permanent  Inters 
ference  with  the  Use  of  Land. — Acts  which  amount  to  a  permanent 
interference  with  the  soil  and  use  of  the  land,  ought  not  to  be  exer- 
cised by  any  one  except  those  having  a  durable  and  fixed  interest  in 
the  same,  such  as  can  only  be  granted  by  the  owner,  or  his  agent  duty 
authorized  in  writing  so  to  do,  in  order  to  be  binding  upon  the  owner, 
when  he  invokes  the  statute  of  frauds. 

Trespass  Quare  Clausum  Fregit— Trial  in  the  Circuit  Court  of  Mc- 
Lean County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  ftifr  court 
at  the  May  term,  1898.    Affirmed.    Opinion  filed  October  5,  1808. 

Howell,  Neville  &  Lindlet,  attorneys  for  appellant. 
pEmcE  &  Peiboe,  attorneys  for  appellee. 
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Mb.  Ju8ticb  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  quare  clausumf  regit,  com- 
menced January  16,  1897,  in  the  Circuit  Court  of  McLean 
County,  by  the  appellee  against  the  appellant,  and  upon 
trial  by  jury  resulted  in  a  verdict  for  $50  damages,  upon 
which  judgment  was  rendered.  The  appellant  brings  the 
case  to  this  court  by  appeal,  and  urges  us  to  reverse  the 
judgment  on  the  grounds  that  (1)  the  court  erred  in  sus- 
taining a  demurrer  to  the  second  special  plea;  (2)  the  court 
erred  in  its  rulings  on  the  evidence;  (3)  the  court  erred  in 
giving  improper  and  refusing  proper  instructions;  and  (4) 
the  verdict  is  contrary  to  the  law  and  evidence  and  the  dam- 
ages assessed  excessive. 

The  declaration  averred  among  other  things  that  while 
the  appellee  was  lawfully  seized  and  possessed  of  two  tracts 
of  land  in  McLean  county,  Illinois,  one  containing  200  and 
the  other  eighty  acres,  the  appellant  with  force  and  arms 
broke  and  entered  the  same,  and  then  and  there  dug  divers 
holes  or  pits  in  which  it  placed  and  set  up  poles  from  twenty 
to  thirty  feet  high,  and  put  cross-bars  on  the  upper  part  of 
the  poles,  on  which  it  stretched  a  large  number  of  wires, 
and  cut  trees  growing  on  said  land,  and  took  possession  of 
a  large  portion  of  each  of  said  tracts  of  land,  thereby  greatly 
damaging  the  appellee. 

To  this  declaration  the  appellant  pleaded  not  guilty, 
license  from  the  appellee,  and  a  special  plea  setting  up  that 
the  locus  in  quo  was  a  public  highway  on  which  the  appel- 
lant was  authorized  by  law  to  construct  lines  of  telegraph 
and  telephone,  upon  obtaining  the  consent  of  the  county 
board  of  McLean  county  and  of  the  commissioners  of  high- 
ways of  the  town  in  which  the  highway  was  situated,  and 
averring  that  it  had  obtained  such  consent  before  it  set  up 
said  poles  and  stretched  said  wires,  which  was  done  for  the 
purpose  of  constructing  lines  of  telegraph  and  telephone 
upon  said  highway;  and  all  this  was  done  without  unneces- 
sary damage  to  said  land;  and  that  the  construction  and 
operation  of  said  lines  in  said  highway,  with  the  necessary 
poles  and  fixtures  for  supporting  the  same,  did  not  impose 
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any  new  and  additional  burden  upon  the  soil  and  fee  simple 
thereof  of  the  appellee  therein  different  from  the  public  use 
to  which  the  land  in  said  highway  was  theretofore  and  still 
is  devoted  as  a  public  highway.  Issue  was  joined  on  the 
first  two  pleas  and  a  demurrer  interposed  to  the  third  (or 
"  special  plea  "  as  it  is  called  in  this  record).  The  court  sus- 
tained the  demurrer  and  appellant  stood  by  its  plea.  The 
demurrer  we  think  was  properly  sustained  to  the  third  or 
special  plea,  for  the  reasons  given  in  the  case  of  Board  of 
Trade  Telegraph  Co.  v.  Barnett,  107  111.  507.  The  evidence 
showed  that" the  appellee  lived  in  California  and  owned  two 
farms  in  McLean  county,  Illinois,  which  was  the  land 
described  in  the  declaration,  and  that  for  the  year  189  6 
these  farms  were  rented  for  farm  purposes  to  two  tenants 
by  a  verbal  lease,  made  by  the  appellee  through  a  brother 
of  his  who  lived  ne$r  these  farms  and  acted  as  his  agent  in 
renting  the  farms  and  collecting  the  rents.  There  was  a 
public  road  on  both  of  these  farms  separated  from  the  cul- 
tivated fields  thereof  by  a  live  hedge  fence.  On  May  23 
and  29, 1896,  the  appellant  planted  thirty-seven  telegraph 
poles  and  stay  poles  about  eighteen  to  twenty  feet  high  on 
this  road,  and  from  one  to  two  feet  distant  from  the  hedge 
fence,  and  cut  a  walnut  tree  standing  along  the  fence;  at  the 
top  of  these  poles  were  fastened  cross-pieces  upon  which 
were  strung  six  wires,  the  whole  constituting  a  part  of  tele- 
graph and  telephone  lines,  belonging  to  and  operated  by  the 
appellant.  The  witnesses  who  testified  placed  the  damages 
to  the  appellee's  land  occasioned  by  this  at  from  nothing  to 
$100.  The  appellant  offered  to  prove  by  the  brother  of  the 
appellee  that  he,  as  agent  of  the  appellee,  gave  the  appellant 
license  to  put  up  these  poles,  cross-bars  and  wires  on  this  road, 
but  failed  to  show  any  authority  from  the  appellee  to  do  so, 
except  such  as  might  be  implied  from  his  authority  to  leaso 
the  farms  and  collect  rents,  as  above  stated,  but  on  objection 
thereto  by  the  appellee,  on  the  ground  that  the  brother  was 
not  shown  to  have  had  written  authority  from  the  appellee 
to  give  such  license  as  is  required  by  our  statute  of  frauds, 
the  court  sustained  the  objection  and  the  appellant  ex- 
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cepted.  This  ruling  is  claimed  by  the  appellant  as  reversi- 
ble error  on  the  ground  that  such  authority  need  not  be  in 
writing  and  is  implied  from  the  authority  to  rent  the  lands 
and  collect  the  rents. 

.  We  do  not  think  the  court  ruled  improperly  on  this 
rejected  evidence,  because  the  acts  complained  of  by  the 
appellee,  as  constituting  the  trespass  and  shown  by  the  evi- 
dence, were  not  such  as  were  in  any  manner  connected  with 
renting  the  farms  and  collecting  the  rents,  but  acts  which 
amount  to  a  permanent  interference  with  the  soil  and  use 
of  the  land  which  ought  not  to  be  exercised  by  any  one 
except  those  having  a  durable  and  fixed  interest  in  the 
lands,  such  as  can  only  be  granted  by  the  owner  or  his  agent 
duly  authorized  in  writing  so  to  do,  in  order  to  be  binding 
upon  the  owner  when  he  invokes  the  statute  of  frauds,  as 
was  done  here.  The  verdict  was  not  against  the  law  and 
the  evidence  under  the  rule  laid  down  in  the  Barnett  case, 
supra,  and  re-announced  in  Postal  Telegraph  and  Cable  Co. 
v.  Eaton,  170  111.  513,  unless  under  the  evidence  the  appel- 
lee did  not  have  such  possession  of  the  locus  in  quo  as  enables 
him  to  maintain  this  action.  The  evidence  shows  upon  this 
point  that  these  farms  were  leased  to  tenants  of  the  appel- 
lee to  cultivate  and  remove  farm  crops  in  and  from  the 
fields  thereof,  and  that  the  parts  of  the  farm  where  the 
trespass  was  committed  were  fenced  out  therefrom  for  a 
toad  and  were  not  in  the  possession  of  the  tenants.  As  the 
parts  of  these  farms  constituting  the  road  were  not  in  the 
actual  possession  of  these  tenants  but  were  (except  as  to  the 
public  for  road  puposes)  vacant  and  unoccupied,  it  seems  to 
us  that  the  appellee,  by  virtue  of  his  ownership  thereof  in 
fee,  had  such  possession  thereof  in  law  as  enables  him  to 
maintain  this  action  as  against  the  appellant,  a  stranger 
thereto,  when  it  committed  the  trespass  complained  of. 
Johnson  v.  Stinger,  39  III.  App.  180.  We  are  aware  of  the 
rule  that  makes  this  a  possessory  action  and  requires  gener- 
ally that  to  maintain  it  the  plaintiff  must  be  in  possession 
of  the  locus  in  quo,  but  it  is  also  well  settled  that  such  gen- 
eral rule  has  at  least  this  exception,  that  where  the  plaintiff 
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is  owner  and  the  lands  are  unoccupied,  then  hia  ownership 
in  law  draws  to  it  the  possession  sufficient  to  maintain  the 
action  as  against  a  stranger.  1  Chit.  PI.  177,  and  cases,  in 
notes;  Smith  et  al.  v.  Wanderlich  et  al.,  70  111.  426,  and  St. 
L.,  Y.  &  T.  H.  R.  R.  Co.  v.  Town  of  Summit,  3  111.  App.  155. 
From  the  evidence  we  do  not  consider  the  damages  excess* 
ive.  Some  of  the  instructions  given  ought  to  have  been 
refused,  since  they  were  not  accurate  and  might  have  been 
prejudicial  to  the  appellant  had  there  been  any  conflict  in 
the  evidence  on  the  points  covered  by  thetn;  but  as  there 
was  none,  the  giving  of  them  was  not  such  prejudicial  error 
as  ought  to  reverse  this  judgment,  based  as  it  is  on  a  verdict 
abundantly  sustained  by  the  evidence.  We  find  that  the 
court  fully  instructed  the  jury  in  behalf  of  the  appellant 
and  rightfully  refused  all  the  instructions  requested  by  it 
that  were  refused,  and  are  satisfied,  on  the  whole  record,  sub- 
stantial justice  has  been  done  the  appellant  in  this  case,  and 
we  therefore  affirm  the  judgment.    Judgment  affirmed. 


Salman  Allen  v.  James  Hudson. 

1.  Jury — Duty  in  Conflicting  Evidence.— Where  there  is  a  sharp 
conflict  in  the  testimony,  it  is  the  province  of  the  jury  to  determine  with 
whom  is  the  greater  weight  or  credibility  of  the  testimony,  and  when  so 
determined  the  verdict  will  not  be  interfered  with,  if  free  from  passion, 
prejudice  or  partiality. 

2.  Partnership — What  is  Not — An  agreement  made  by  a  real  estate 
agent  to  give  a  person  one  dollar  an  acre  for  assisting  him  to  sell  a  cer- 
tain farm  does  not  make  them  partners. 

8.  Presumptions— jFVom  Taking  a  Note,  etc.— Where  a  note  is  given 
by  one  party  and  accepted  by  another  with  whom  he  has  had  dealings 
the  presumption  obtains  that  it  was  intended  as  a  settlement  and  satiafac* 
tion  of  all  antecedent  demands. 

Assumpsit,  for  commissions.  Trial  in  the  Circuit  Court  of  McLean 
County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant  Heard  in  this  court  at 
the  May  term,  1888.    Affirmed.    Opinion  filed  October  5,  1898. 

Ewino,  Wight  &  Ewino,  attorneys  for  appellant. 
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Peieob  &  Peibob,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit,  brought  by  appellee  to 
recover  of  appellant  one-half  of  the  commissions  received 
by  the  latter  for  selling  a  farm  in  Indiana  belonging  to  one 
Wesley,  to  one  Fred  Miller.  The  case  was  tried  by  a  jury 
that  rendered  a  verdict  for  $173.50  for  appellee.  Judgment 
was  entered  upon  the  verdict  by  the  court  after  overruling 
a  motion  for  a  new  trial  made  by  appellant. 

It  appears  from  the  record  that  appellant  was  a  real 
estate  agent  at  Fair  bury,  Illinois,  and  appellee  at  Say  brook. 
It  is  claimed  by  appellee  that  in  September,  1895,  he  met 
appellant  at  Reynolds,  Indiana,  and  advised  him  that  the 
purchase  of  the  farm  that  Fred  Miller  had  been  negotiating 
for  had  failed;  whereupon  appellant  said  to  him  he  was 
agent  for  a  farm  located  near  the  farm  bargained  for  by 
Miller,  and  that  there  was  one  dollar  an  acre  commissions 
in  it,  and  if  appellee  would  assist  him  in  selling  this  farm 
to  Miller  he  would  give  one-half  the  commissions  to  appel- 
lee, which  proposition  was  accepted.  In  this  farm  there 
were  347.19  acres.  Appellee  claims  that  in  pursuance  of 
this  arrangement  and  soon  thereafter  he  commenced  aiding 
appellant  in  making  sale  of  these  premises  to  Miller;  that 
he  went  to  see  Miller;  that  he  advised  him  as  to  the  quality 
of  the  land,  the  kind  of  an  investment  it  would  be,  and  to 
go  to  Indiana  and  examine  it.  It  is  asserted  by  appellee 
that  it  was  arranged  between  him  and  appellant  that  the 
latter  should  go  to  Indiana  with  Miller  and  show  him  the 
farm.  Subsequently  the  farm  was  sold  to  Miller,  and 
Wesley  gave  his  note  to  appellant  for  $350  for  his  commis- 
sions in  making  the  sale.  This  contention  of  appellee  is 
supported  by  the  testimony  of  the  appellee,  and  it  is  denied 
by  the  testimony  of  the  appellant.  There  is  a  sharp  con- 
flict in  the  testimony.  In  such  case  it  is  the  province  of 
the  jury  to  determine  with  whom  is  the  greater  weight  or 
credibility  of  the  testimony,  and  when  so  determined  the 
verdict  will  not  be  interfered  with,  if  free  from  passion, 
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prejudice  or  partiality.  Of  this  the  verdiot  in  this  case 
seems  entirely  free.  It  is  urged  as  a  ground  of  reversal 
that  the  suit  was  prematurely  brought.  This  position  is 
not  well  taken.  Appellee  was  entitled  to  his  share  of  the 
commissions  upon  the  services  being  rendered  arid  the  sale 
effected.  His  contract  was  with  appellant,  not  with  Wesley, 
the  vendor  of  the  land.  Appellant  could  not  postpone  the 
payment  to  appellee  of  his  share  of  the  commissions  by 
taking  Wesley's  note.  To  do  this  he  had  no  authority. 
This  arrangement  between  appellant  and  appellee  did  not 
constitute  a  partnership.    Gottschalk  v.  Smith,  156  111.  377. 

From  what  appears  in  this  record  it  seems  clear  the  note 
received  by  appellant  and  made  by  Wesley  was  given  and 
accepted  in  settlement  and  payment  of  commissions  due 
appellant  from  Wesley  for  making  a  sale  of  his  farm.  In 
which  case  the  presumption  would  obtain  that  it  was  intended 
as  a  settlement  and  satisfaction  of  all  antecedent  demands. 
White  v.  Jones,  38  111.  159. 

It  is  urged  by  appellant  that  the  court  erred  in  giving 
appellee's  instructions,  because  the  hypothesis  upon  which 
they  are  based  is  not  supported  by  any  evidence.  This 
position  is  not  well  taken. 

It  appears,  as  we  have  shown  from  the  evidence,  that 
appellant  received  Wesley's  note  in  payment  of  his  commis- 
sions; that  appellee  did  assist  in  making  the  sale,  and  that 
Miller  was  a  client  of  appellee's.  In  the  light  of  these  cir- 
cumstances there  is  no  error  in  the  giving  of  appellee's 
instructions. 

The  judgment  of  the  Circuit  Court  is  affirmed* 


W.  H.  Hodge  et  al.  v.  The  People  of  the  State  of  Illi- 
nois, for  the  use  of  Sarah  J.  Franklin. 

1.  Costs— Rights  to.  Purely  Statutory.— The  right  of  a  party  to  re- 
cover costs  is  purely  statutory.  At  common  law  he  could  not  recover 
them.     Under  the  statute,  the  successful  party  only  can  recover  costs. 

2.  Same— A  Jury  has  no  Power  Over  the  Costa.— The  finding  in  the 
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verdict  by  a  jury  that  the  successful  party  pay  all  the  costs,  in  the 
judgment  rendered  by  a  justice  on  the  verdict,  the  provision  that  he  pay 
all  the  costs  may  be  rejected  as  surplusage,  because  without  authority, 
unnecessary  and  superfluous. 

8.  Justices  of  the  Peace— No  Power  to  Direct  Payment  of  Costs  by 
the  Successful  Party. — A  justice  of  the  peace  has  no  power  to  direct  that 
the  costs  be  first  paid  out  of  a  judgment  collected  by  him  before  turn- 
ing it  over  to  the  plaintiff,  even  though  the  jury  may  have  so  directed 
in  their  verdict.  ' 

4.  Verdicts— -What  May  be  Regarded  as  Surplusage*- -In  the  follow- 
ing verdict,  "  We,  the  jury,  find  the  issues  with  the  plaintiff,  and  fix 
her  damages  at  $50,  and  the  plaintiff  to  pay  all  the  costs,"  the  words 
"  and  the  plaintiff  to  pay  all  the  costs  "  must  be  regarded  as  surplusage. 

Assumpsit,  for  board,  etc.  Trial  in  the  Circuit  Court  of  Schuyler 
County;  the  Hon.  Harry  Hiqsbee,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1898.    Affirmed.    Opinion  filed  October  5,  1898. 

Glass  &  Bottenbeeg,  attorneys  for  plaintiffs  in  error. 
Willabd  &  Pbiohabd,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court. 

In  the  month  of  June,  1897,  Sarah  J.  Franklin  brought 
suit  against  one  John  S.  Bagby,  as  guardian  of  Yiola  and 
Arvilla  Franklin,  for  their  board,  before  one  A.  L.  Noble,  a 
justice  of  the  peace  of  Schuyler  county,  for  $200.  On  the 
return  day  of  the  summons  Noble  was  sick  and  William  H. 
Hodge,  one  of  the  plaintiffs  in  error  herein,  a  justice  of  the 
peace,  was  called,  and  by  agreement  of  parties,  the  case  was 
tried  before  him  with  a  jury.  The  jury  returned  the  fol- 
lowing verdict :  "  We,  the  jury,  find  the  issues  with  the 
plaintiff,  and  fix  her  damages  at  $50,  and  the  plaintiff  pay 
all  the  costs." 

Thereupon  the  justice  entered  the  following  judgment 
upon  the  verdict.  "  It  is  therefore  considered  that  the  said 
plaintiff  hate  and  recover  of  the  said  defendant  the  sum  of 
fifty  dollars  and  the  plaintiff  pay  all  the  costs." 

Afterward  John  S.  Bagby,  as  guardian  of  Yiola  and  Ar- 
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villa  Franklin,  paid  to  William  H.  Hodge,  the  justice  before 
whom  the  case  had  been  tried,  $47,  being  the  amount  of  the 
judgnient,  less  $3  that  Bagby  had  advanced  as  jury  fees. 
Bagby  directed  Hodge,  out  of  the  $47,  to  pay  first  the  costs, 
and  to  apply  the  balance  on  the  judgment.  Hodge  paid 
the  costs. 

This  is  an  action  of  debt  brought  on  the  bond  of  William 
H.  Hodge,  as  a  justice  of  the  peace,  by  the  defendant  in 
error,  to  recover  of  him  and  his  sureties  the  $47  paid  him  by 
Bagby. 

The  declaration  contains  but  one  count,  and  the  only 
breach  assigned  is,  that  the  plaintiff  in  error,  Hodge,  as  a 
justice  of  the  peace,  received  money  on  the  judgment  of  de- 
fendant in  error  against  Bagby  and  refused  to  pay  it  over 
to  her  on  demand.  The  only  pleas  filed  were  nil  debet  and 
tender  of  $26.50. 

■ 

The  case  was  tried  by  the  court  without  the  intervention 
of  a  jury,  and  the  court  after  hearing  the  evidence  found  the 
issues  for  the  plaintiff  below,  and  upon  overruling  a  motion 
for  a  new  trial  made  by  defendant,  entered  judgment  on  the 
finding  for  $47,  and  the  case  comes  to  this  court  on  a  writ 
of  error. 

The  right  of  a  party  to  recover  costs  is  purely  statutory. 
At  common  law  a  party  could  not  recover  costs.  Under  the 
statute,  the  successful  party  only  can  recover  his  costs. 
Hence,  when  Mrs.  Franklin  recovered  a  judgment  against 
Bagby  for  her  claim,  no  authority  under  the  statute  existed 
by  which  she  could  be  taxed  with  all  the  costs  in  the  case, 
or  gave  the  justice  any  authority  to  so  tax  them.  The  find- 
ing in  the  verdict  by  the  jury— that  she  should  pay  all  the 
costs — and  in  the  judgment  of  the  justice  rendered  on  the 
verdict — that  she  pay  all  the  costs — may  be  rejected  as  sur- 
plusage, because  without  authority,  unnecessary  and  super- 
fluous. Helmuth  et  al.  v.  Bell  et  al.,  150  111.  263;  Fowler  v. 
Peterson,  25  111.  App.  81.  Great  reliance  is  rested  upon  the 
case  of  White  v.  Morse,  139  Mass.  162,  by  plaintiffs  in  error. 
It  will  be  observed  that  in  the  case  of  White  v.  Morse,  thd 
action  was  one  sounding  in  tort,  for  acts  done  by  the  defend- 
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ant  as  a  trial  justice,  while  in  this  case  suit  is  brought  on 
plaintiff  in  error's  bond  to  recover  money  paid  to  Hodge 
as  a  justice  by  Bag  by,  to  apply  on  a  judgment  rendered 
against  him  and  in  favor  of  Mrs.  Franklin.  The  Massachu- 
setts statute  as  to  the  question  of  costs  was  different  from 
our  statute;  under  it  the  justice  had  to  exercise  a  judicial 
function;  under  ours,  to  perform  an  act  made  plain  by  the 
statute. 

The  plaintiffs  in  error  attempt  to  excuse  Hodge  in  not 
paying  the  amount  paid  to  him  as  justice  by  Bagby  to  Mrs. 
Franklin,  because  Bagby  directed  that  the  costs  be  first  paid 
out  of  it.  Bagby  had  no  right  or  authority  to  direct  the 
application  of  these  funds.  The  receipt  given  by  appellant 
Hodge  as  a  justice  of  the  peace  to  Bagby,  shows  conclu- 
sively that  the  money  paid  him  by  Bagby  was  in  satisfac- 
tion of  the  judgment.     It  reads  as  follows : 

"  Ru8Hviixb,  III.,  July  16, 1897. 

Received  of  John  S.  Bagby,  Guard.  Franklin,  forty- 
seven  and  no  dollars  balance  due  on  judgment  in  favor  of 
Sarah  J.  Franklin. 

$47.  W.  H.  Hodge,  J.  P." 

This  money  was  paid  to  Hodge,  plaintiff  in  error,  as  a 
justice  of  the  peace,  to  satisfy  in  full  the  judgment  Mrs. 
Franklin  recovered  against  Bagby,  and  under  the  facts  and 
circumstances  in  proof  in  this  case  she  is  entitled  to  recover 
it  from  Hodge,  regardless  of  the  costs. 

Being  satisfied  the  judgment  of  the  court  below  is  right, 
it  is  affirmed. 


A.  B.  McDavid  v.  Wm.  A.  Ellis. 

,1.  Account  Books— Memoranda  of  Settlements.— An  account  book 
belonging  to  a  party,  and  used  by  the  parties  litigant,  containing  accounts 
and  memoranda  of  settlements  made  by  them  with  testimony  tending  to 
show  that  such  memoranda  were  made  by  one  party  in  the  presence  of 
the  other  and  by  him  retained,  under  proper  proof  should  be  admitted  as 
evidence  in  the  case. 

2.    Same—  Copies ,  When  Not  Competent.  —Where  a  party  testifying  to 


382  Appellate  Courts  op  Illinois. 

Vol.  78.]  McDavid  v.  Ellis. 

book  entries,  states  that  such  entries  were  not  made  by  him,  that  they 
are  not  (he  original  entries,  but  were  copied  into  the  book  in  court  by  his 
son,  and  that  he  had  left  the  book  containing  the  original  entries  at 
home,  the  book  containing  the  copies  is  not  admissible. 

8.  Instructions— Should  Be  Based  upon  Evidence.— It  is  error  to 
give  instructions  where  there  is  no  evidence  upon  which  to  base  them. 

4.  Sams— Leaving  Out  Important  Elements. — An  instruction  which 
tells  the  jury  that  "  if  the  evidence  shows  that  a  witness  has  sworn  dif- 
ferently at  other  times  to  what  he  swears  to  now,  they  have  a  right  to 
wholly  disregard  his  testimony  unless  he  is  corroborated  by  other  cred- 
ible evidence  "  is  erroneous,  as  it  leaves  out  the  important  element  that  the 
witness  knowingly  or  willfully  swore  falsely. 

5.  Same— Must  Be  Confined  to  the  Issues  Made  by  the  Pleadings.— An 
instruction  upon  a  question  not  put  in  issue  by  the  pleading  should  not 
be  given. 

6.  Presumptions— Arising  from  a  Settlement  of  Accounts. — As  a 
general  rule,  a  strong  presumption  arises  that  a  settlement  of  accounts 
between  parties  embraces  all  the  items  each  has  against  the  other  which 
are  due,  and  this  presumption  is  so  strong  that  it  devolves  upon  the 
party  asserting  the  contrary  to  prove  that  the  item  whb  not  due,  or  that 
it  was  by  consent  of  the  parties  omitted  from  the  settlement,  or  omitted 
by  accident,  or  unintentionally,  by  the  party  claiming  it 

Assumpsit,  for  work  and  labor,  etc.  Trial  in  the  Circuit  Court  of 
Moultrie  County;  the  Hon.  William  G.  Cochran,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1898.  Reversed  and  remanded.  Opinion 
filed  October  5,  1898. 

John  Y.  Burns  and  Frank  Spitler,  attorneys  for  appel- 
lant. 

£.  J.  Miller,  attorney  for  appellee. 

Mr.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  assumpsit,  brought  by  appellee,  to 
recover  of  appellant  for  work  and  labor,  for  boarding  him- 
self and  his  sons  and  employes,  and  for  money  due  for 
broom  corn,  etc.  The  declaration  contains  simply  the 
common  counts.  The  appellant  filed  a  plea  of  non-assump- 
sit. The  case  was  tried  by  the  court  with  a  jury.  The 
jury  found  the  issues  for  appellee  and  assessed  his  damages 
at  $175.    The  court  entered  a  judgment  on  the  verdict. 
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The  appellee,  for  some  five  or  six  years  prior  to  the  com- 
mencement of  this  suit,  had  been  a  tenant  of  appellant, 
and  daring  this  time  they  had  several  settlements,  it  is 
claimed  by  appellant. 

The  first  error  complained  of  is  that  the  court,  on  motion 
of  appellee,  struck  from  the  files  appellant's  notice  of  set- 
off. He  filed  this  notice  some  two  weeks  after  the  time 
fixed  by  rule  of  court  for  settling  the  issues,  and  after  the 
case  was  called  for  trial  and  without  first  obtaining  leave  of 
court.  It  does  not  appear  that  he  was  in  any  way  preju- 
diced in  presenting  his  defense  by  this  ruling  of  the  court, 
and  hence  has  no  grounds  for  complaint. 

There  was  an  account  book,  belonging  to  appellee,  which 
was  used  by  the  parties,  which  contained  accounts  and 
memoranda  of  the  settlements  made  bv  them  on  several 
different  occasions.  Appellant  offered  pages  fifty,  fifty- 
one,  fifty-two,  fifty-five  and  fifty-six,  in  evidence,  to  which 
the  appellee  objected,  and  the  court  sustained  the  objection, 
and  this  ruling  of  the  court  is  complained  of.  There  is 
testimony  in  the  record  tending  to  show  that  the  memo- 
randa on  the  pages  of  this  book  sought  to  be  introduced  in 
evidence,  were  made  by  appellant  in  the  presence  of  appel- 
lee and  by  him  retained.  Under  the  proof  in  the  case,  this 
evidence  should  have  been  admitted. 

The  lease  from  appellant  to  appellee,  bearing  date  Sep- 
tember 15,  1898,  should  not  have  been  excluded.  It  had 
been  referred  to  by* appellee  in  hit  testimony  concern- 
ing the  broom-corn  in  controversy,  upon  which  he  sought 
to  recover  $1.05.  The  court  permitted  appellee  to  intro- 
duce in  evidence  over  the  objection  of  appellant,  an  account 
book,  purporting  to  contain  an  account  of  the  number  of 
meals  furnished  by  appellee  to  appellant,  and  the  time  fur- 
nished. This  account  commenced  in  18S9  and  closed  in 
1897,  and  was  contained  on  pages  A  to  M,  inclusive,  of  such 
account  book.  Appellee  testifies  that  these  entries  were 
not  made  by  him;  that  they  are  not  the  original  entries; 
that  they  were  copied  into  this  book  by  his  son,  and  that 
he  had  left  the  book  containing  the  original  entries  at 
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home.  This  book  should  not  have  been  permitted  to  go  to 
the  jury.  The  jury  are  told,  in  .the  second  instruction  given 
on  behalf  of  appellee,  if  they  believe,  from  a  preponderance 
of  the  evidence,  that  the  defendant  used  some  artifice  or 
misstatement  in  order  to  induce  plaintiff  to  give  more  than 
was  actually  due  him,  etc.  There  is  no  testimony  tending 
to  show  he  used  any  artifice  upon  which  this  instruction 
could  be  based.    It  should  not  have  been  given. 

The  fourth  instruction  given  for  appellee  is  erroneous  in 
that  it  leaves  out  thd  important  element  that  the  witness 
knowingly  or  willfully  swore  falsely. 

The  sixth  instruction,  given  by  the  court  in  behalf  of 
appellee,  should  have  been  refused,  because  the  jury  are 
directed  what  weight  should  be  given  the  book  offered  in 
evidence. 

In  the  seventh  and  twelfth  instructions  the  jury  are  told 
that  if  they  believe,  from  the  evidence,  that  the  defendant 
induced  the  plaintiff  to  give  him  a  part  of  a  certain  crop  of 
broom  corn,  and  as  a  consideration  therefor  promised  to  let 
him  stay  on  his  farm  for  five  years  after  the  expiration  of 
his  then  present  tenancy,  and  if  the  jury  believe,  from  the 
evidence,  that  said  promise  was  not  in  writing,  and  was 
not  to  be  performed  within  a  year,  then,  nnder  that  state  of 
the  proof,  the  said  promise  could,  not  be  enforced,  etc. 
There  was  no  plea  filed  setting  up  the  statute  of  frauds,  and 
these  instructions  should  not  have  been  given. 

The  tenth  instruction  should  not  have  been  given.  By 
this  instruction  the  jury  are  told:  "  As  a  {natter  of  law 
the  court  instructs  you  that  the  only  way  of  settling  a  claim 
or  demand  of  one  man  against  another,  is  by  payment  in 
full  of  the  same;  and  in  this  case,  if  the  defendant  claims 
he  has  paid  any  of  the  demands,  it  is  incumbent  upon  him 
to  so  prove  by  a  preponderance  of  the  evidence." 

This  instruction  does  not  announce  a  correct  proposition 
of  law  and  is  misleading. 

The  fifteenth,  seventeenth  and  eighteenth  instructions, 
given  on  behalf  of  appellee,  are  substantially  the  same.  In 
these  instructions  the  jury  are  told  that,  although  they  may 


Thibd  DfeTsucr^MAY  Term,  1898.        S85 

Gorman  v.  The  People. 

'■■■■■■  — ...  ...  . i 

believe,  from  the  evidence,  that  the  plaintiff  and  defendant 
had  numerous  settlements  of  their  accounts  in  the  last 
three  or  four  years,  and  although  the  jury  may  believe, 
from  the  evidence,  that  the  plaintiff  did  not  charge  the 
defendant  at  the  time  for  the  board  and  lodging  of  the 
defendant,  yet,  if  the  jury  believe,  from  a  preponderance 
ef  the  evidence,  that  the  plaintiff  actually  furnished  board 
and  lodging  to  the  defendant,  or  his  hai\ds,  at  his  request, 
and  that  such  board  and  lodging  has  never  been  paid,  then 
and  in-  that  state  of  the  proof  it  would  be  the  duty  of  the 
jury  to  find  for  the  plaintiff.  The  law  is  not  correctly 
stated  in  these  instructions  as  regards  settlements  ^between 
parties.  "  As  a  general  rule  a  strong  presumption  arises 
that  a  settlement  of  accounts  between  parties  embraces  all 
the  items  each  has  against  the  other  that  are  due,  and  this 
presumption  is  so  strong  that  it  devolves  upon  the  party 
asserting  the  contrary  to  prove  that  the  item  was  not  due; 
or  that  it  was,  by  consent  of  the  parties,  omitted  from  the 
settlement;  or  that  it  was  omitted  by  accident,  or  uninten- 
tionally by  the  party  claiming  it."  Straubher  et  al.  v. 
Mohler,  80  111.  21. 

These  instructions  are  right  in  the  teeth  of  this  well  set- 
tled rule  of  law,  and  should  not  have  been  given. 

This  cause  is  reversed  and  remanded. 


Adam  P.  Gorman  v.  The  People  ex  rel.  George  W. 

Manley. 

1.  Quo  WABRANTO-^urcten  of  Proof  on  Respondent—  When  a  re- 
spondent in  a  quo  warranto  proceeding  sets  up  a  good  title  to  the  office 
in  question,  the  burden  of  proving  such  title  id  upon  him,  and  if  he 
tails  to  do  so  it  is  proper  for  the  court  to  instruct  the  jury  to  find  for  the 
relator. 

tyuo  Warranto.— Trial  in  the  Circuit  Court  of  Champaign  County; 
the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Verdict  for  relator. 
Appeal  by  respondent.  Heard  in  this  court  at  the  May  term,  1898. 
Affirmed,    Opinion  filed  October  5,  1888. 

V<*.  Lxxvm  » 


386  Appellate  Coukts  of  Illinois. 

Vol.  78.]  Gorman  v.  The  People. 

J.  J.  Rra,  attorney  for  appellant. 

A.  J.  Miller,  state's  attorney,  and  W.  A.  Perkins,  attor- 
neys for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 

This  was  a  quo  warranto  proceeding,  commenced  by  the 
appellee  in  the  Circuit  Court  of  Champaign  County,  against 
the  appellant,  the  information  charging  that  he  unlaw- 
fully usurped  the  office  of  treasurer  of  the  village  of  Tolono, 
exercised  the  d  uties  and  received  the  emoluments  thereof, 
contrary  to  law. 

The  answer  sets  up  that  the  appellant  was,  on  May  4, 
1896,  lawfully  appointed  and  qualified  as  such  treasurer,  and 
by  virtue  of  said  appointment  he  has  since  lawfully  held 
said  office,  as  his  successor  had  not  been  appointed,  quali- 
fied or  confirmed,  nor  had  he  been  removed  from  said  office. 
A  replication  by  the  appellee  traversed  the  answer.  A  trial 
by  jury  was  had  and  verdict  for  the  appellee. 

Appellant  brings  the  case  to  this  court  and  insists  that 
the  verdict  is  contrary  to  the  evidence  and  that  the  Circuit 
Court  erred  in  instructing  the  jury  to  find  for  the  appellee. 
The  evidence  shows  that  the  president  of  the  board  of 
trustees  of  the  village  of  Tolono  did,  if  he  had  the  power, 
remove  the  appellant  from  the  office  of  treasurer  of  that 
village,  and  there  was  evidence  tending  to  show  that  the 
relator  was  appointed  such  treasurer;  but  there  was  no  evi- 
dence either  offered  or  admitted  tending  to  show  that  the 
appellant  had  ever  been  appointed  or  qualified  as  treasurer 
of  the  village  of  Tolono,  and  therefore  the  Circuit  Court, 
for  that  reason,  properly  instructed  the  jury  to  find  for  the 
appellee;  because  the  information  called  upon  the  defendant 
to  show-cause  bv  what  warrant  he  exercised  the  functions 
of  treasurer  of  said  village,  he  by  his 'answer  set  up  a  good 
title  to  that  office,  and  the  burden  of  so  proving  was  upon 
him,  which  he  utterly  failed  to  do,  but  seemed  to  be  con- 
tent with  merely  combating  the  immaterial  question  as  to 
whether    the  relator  had  been  lawfully  appointed  such 
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treasurer;  that  question  was  of  no  concern  to  the  appel- 
lant, as,  in  a  case  of  this  kind,  where  the  public  alone  is  con- 
cerned, the  state's  attorney  may  have  proceeded  with  or 
without  a  relator,  and  therefore  it  was  not  necessary  to 
show  that  the  relator  was  entitled  to  the  office.  Chesshire 
et  aL  v.  The  People  ex  rel.,  116  III  493;  Gunterman  et  aL 
v.  The  People  ex  rel,  138  111.  518,  and  cases  there  cited. 

Finding  no  error  we  affirm  the  judgment  of  the  Circuit 
Court  in  this  case. 


George  N.  Brown  v.  James  M.  Stewart  et  al. 

1.  Marshaling  Assets— Porf*«rsMp  Dsofs  Used  in  Individual 
Liabilities  of  Bxrtners— Application  of  Assets*— Th*  rale  that  individ- 
ual debts  owing  by  members  of  the  Arm  should  firet  be  paid  out  of  the 
individual  property  of  the  member  before  his  estate  can  be  subjected  as 
a  member  of  the  firm  to  the  payment  of  partnership  debts,  rests  upon 
the  equities  of  the  partners  and  not  upon  the  equities  of  the  creditors* 

&  VoUTSTABY  AB&QHUEim— Jurisdiction  of  Countjf  Goitres.— In 
cases  of  voluntary  assignments  for  the  benefit  of  oreditors,  the  County 
Court  is  invested  with  exclusive  jurisdiction  to  control,  administer  upon 
and  distribute  the  trust  estate,  and  to  control  the  assignee  in  the  die* 
charge  of  his  duties,  and  other  courts  have  no  power  to  interfere  with 
the  exercise  of  that  jurisdiction. 

Bill  to  Enforce  a  Lien  upon  certain  funds.  Trial  in  the  Circuit 
Court  of  Fulton  County;  the  Hon.  Owen  P.  Thompson,  Judge,  presid- 
ing. Decree  dismissing  the  bill.  Appeal  by  complainants.  Heard  in 
this  court  at  the  May  term,  1808.  Affirmed.  Opinion  filed  October  0, 
1808. 

H.  W.  Mastbbs  and  M.  P.  Rice,  attorneys  for  appellant. 

John  S.  Wintbb  and  Harry  M.  Waggoner,  attorneys 
for  appellees. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  court. 
In  this  case  the  appellant  filed  a  bill  in  ohancery  against 
the  appellees  to  enforce  a  lien  he  claims  he  had  upon  certain 
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funds  in  their  hands,  the  proceeds  of  the  sale  of  a  farm  con- 
veyed by  one  Jacob  Brown  to  appellees,  who.  he  claims, 
was  his  individual  debtor  in  the  sum  of  $4,600  at  the  time 
of  the  conveyance.  On  the  6th  day  of  January,  1894,  the 
firm  of  Turner,  Phelps  &  Company,  bankers,  constituted 
a  partnership.  Jacob  Brown,  who  made  the  conveyance, 
was  one  of  the  members.  The  banking  firm  made  an  assign- 
ment for  the  benefit  of  their  creditors  under  the  assign- 
ment act.  Jacob  Brown,  the  partner,  owned  a  farm  of  186 
acres  in  his  individual  right  and  conveyed  the  same  by  quit- 
claim deed  on  the  10th  day  of  February,  1894,  to  appellees, 
as  an  asset  to  pay  the  debts  of  the  firm  of  Turner,  Phelps 
&  Company. .  Jacob  IJrown  (j^  on  the  1st  day  of  July, 
1894.  '  Appellant  is  a  son  of  Jacob  Brown,  deceased.  He 
.has  probated  his  claim  of  .$4,600  against  his  father's  estate. 
This  proceeding  is  an  effort  on  the  part  of  appellant  to  sub- 
ject the  proceeds  derived  from  the  sale  of  the  farm  by  the 
assignees,  to  the  payment  of  the  judgment  in  the  County 
Court  he  holds  against  his  father's  estate. 

The  theory  of  appellant  is,  that  in  equity,  his  claim  being 
the  individual  indebtedness  of  Jacob  Brown,  should  be  held 
to  be  a  prior  lien  on  the  individual  assets  of  Jacob  Brown; 
that  is,  it  should  be  declared  a  prior  lien  to  that  of  the  part- 
nership creditors.  That  rule  can  not  apply  in  this  case. 
At  the  time  Jacob  Brown  deeded  this  farm  to  appellees, 
appellant  had  no  lien  on  it.  Jacob  Brown  could  sell  it  in 
payment  of  individual  or  partnership  indebtedness  as  to 
him  seemed  meet,  and  it  would  be  of  no  concern  to .  appel- 
lant. The  rule  invoked  by  appellant  rests  upon  the  equities 
of  the  partners,  and  not  upon  the  equities  of  the  creditors. 
Hanford  et  al.  v.  Prouty  et  al.,  133  111.  339;  Levering  v. 
Brimmel,  45  N.  E.  Rep.  778. 

If  appellant  is  entitled  to  the  relief  he  is  asking  he  is  not 
asserting  his  rights  in  the  proper  jurisdiction.  His  appli- 
cation should  be  made  to  the  County  Court  in  which  the 
insolvent  proceeding  is  pending,  and  the  insolvent  estate  is 
being  settled.  He  is  insisting  these  funds  in  the  possession 
of  the  assignees  belong  to  him.    To  furnish  redress  for  such 
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grievances  the  legislature  has  given  the  County  Court  juris- 
diction. In  cases  of  voluntary  assignments  for  the  ben- 
efit of  creditors,  the  T3ounty  Court  is  invested  with  exclusive 
jurisdiction  to  control,  administer  upon  and  distribute  the 
trust  estate,  and  to  control  the  assignee  in  the  discharge  of 
his  duties,  and  other  courts  have  no  power  to  interfere  with 
the,  exercise  of  that  jurisdiction.  Clark  v.  Burke,  163  111.. 
334;  Hanchett  y.  Waterbury,  115  111.  220;  Freydendall  v. 
Baldwin,  103  111.  325;  Mersinger  v.  Yager,  16  111.  App.  260; 
Colby  v.  O'Donnell,  17  111.  App.  473;  Osborne  v.  Williams, 
34  111.  App.  423. 

The  decree  of  the  Circuit  Court  is  right,  and  will  be 
affirmed. 


City  of  Bloomington  y.  John  H.  Lishka. 

1.  Bill  of  Exceptions— Must  be  Under  Seal.— The  statute  requires 
the  seal  as  well  as  the  signature  of  the  trial  judge  to  be  set  to  a  bill  of 
exceptions,  and  where  these  are  wanting  this  court  will  not  look  into  it 
to  see  whether  error  has  been  committed. 

Assumpsit,  for  breach  of  contract  Appeal  from  the  County  Court 
of  McLean  County;  the  Hon.  R.  A.  Russel,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  October, 
5,  1896. 

William  E.  Bach,  attorney  for  appellant;  Sigmund  Liv- 
ingston, of  counsel. 

W.  H.  Keeeiok  and  Welty  &  Sterling,  attorneys  for 
appellee. 


78 
99 


889 
22 


Opinion  Pee  Curiam. 

The  alleged  errors  of  which  counsel  for  appellant  com- 
plain in  this  appeal  to  reverse  a  judgment  of  $90,  recovered 
by  appellee,  should  appear  from  a  bill  of  exceptions.  No 
bill  of  exceptions  is  in  the  transcript  certified  by  the  clerk 
of  the  County  Court.    There  is  what  purports  to  be  such 
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document  certified,  but  it  is  fatally  defective  in  that  it  is 
not  attested  by  the  seal  of  the  trial  judge.  The  statute 
requires  the  seal  as  well  as  the  signature  of  the  trial  judge, 
and  where  that  is  wanting  to  such  a  document,  this  court 
will  not  look  into  it  to  see  whether  error  has  been  com- 
mitted. Section  59,  Practice  Act;  Jones  v.  Sprague,  2  Scam. 
55;  Miller  v.  Jennings,  44  111.  443.    Judgment  affirmed. 


School  Directors  v.  Mae  Sprague. 

1.  School  Directors  —  When  Two  Can  Ad  —  Employment  of 
Teachers. — Where  an  honest  and  reasonable  effort  has  been  made  to 
notify  an  absent  director  of  a  meeting  of  the  board,  though  unavailing, 
the  other  two  directors  may  legally  act. 

2.  School  Teachers— Excuse  for  Not  Delivering  Schedule  and  Reg- 
ister.— It  is  sufficient  to  say  that  the  teacher  completed  the  term  and 
offered  to  deliver  the  schedule  and  register  to  the  clerk  of  the  board,  hut 
he  refused  to  receive  them. 

Assumpsit,  for  services  as  a  school  teacher.  Trial  in  the  Circuit 
Court  of  Brown  County;  the  Hon.  Harry  Hiobee,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant  Heard  in 
this  court  at  the  May  term,  1808.  Affirmed.  Opinion  filed  October  5, 
1898. 

.Regan  &  Baker,  attorneys  for  appellants. 

A.  Hbdrick  and  Jefferson  Ore,  attorneys  for  appellee. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $36.25  recovered  by 
appellee  for  services  as  a  school  teacher.  That  she  per- 
formed the  services  is  not  disputed;  but  it  is  contended  that 
she  is  not  entitled  to  recover,  because  the  contract  under 
which  she  was  employed  was  void,  and  she  did  not  return 
schedule  and  register  as  required  by  statute. 

Apropos  is  an  expression  in  an  opinion  by  the  venerable 
Judge  Gary : 
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"  This  is  an  effort  on  the  part  of  appellant  to  pay  off  au 
honest  debt  with  a  cold  technicality  of  the  law." 

John  Buss,  D.  M.  Roberts  and  W.  H.  McCaskill,  were  the 
directors  for  the  district  in  1396.  Bass  was  president  and 
Roberts  wa*  clerk.  Appellee  had  taught  the  district.  Buss 
and  Roberts  were  in  fatfor  of  re-employing  her  for  a  term 
of  seven  months,  to  begin  in  October  of  that  year.  McCas- 
kill was  opposed  to  her,  and  in  conversation  with  the 
others  had  stated  his  ground  of  objection.  Nothing  definite 
was  determined  upon  until  the  7th  of  October,  a  few  days 
before  the  time  for  the  school  to  begin.  Early  in  the  morn- 
ing of  that  day  Buss  sent  his  boy  to  McCaskill's  house  to 
notify  him  that  there  would  be  a  meeting  of  the  directors, 
at  one  o'clock  of  that  day,  at  the  house  of  Roberts,  for  the 
purpose  of  employing  a  teacher.  When  the  boy  reached 
M cCaskill's  he  had  gone  from  home  and  did  not  receive  the 
notice  until  his  return  on  that  evening,  after  the  hour  for 
the  meeting  had  passed.  After  waiting  some  time  for  Mc- 
Caskill the  other  directors  held  a  meeting  at  which  it  was 
decided  to  employ  appellee.  She  was  not  regularly 
employed  then,  however,  but  the  meeting  was  adjourned 
over  until  the  following  Monday,  to  enable  her  to  secure  a 
certificate  extending  over  the  full  term,  at  which  time  she 
was  employed.  She  entered  upon  her  term  of  seven  months 
that  day  and  taught  to  its  conclusion.  At  the  annual  elec- 
tion in  1897,  Finis  P.  Clark  was  elected  in  the  place  of  Buss, 
whereupon  he  and  McCaskill  met  and  decided  to  dismiss 
appellee,  and  to  discontinue  the  school.  Clark  so  notified 
appellee,  but  she  replied  that  she  would  complete  the  term, 
and  did  so  with  the  knowledge  of  McCaskill  and  Clark. 
This  suit  was  for  the  last  month's  wages. 

Appellants  contend  the  contract  of  employment  was  void 
because  it  was  not  made  at  a  meeting  of  the  board  as  the 
law  requires. 

The  meeting  on  the  7th  of  October  was  legally  called, 
and  the  only  question  for  determination  is  whether,  under 
the  circumstances,  the  two  directors  present  could  make  the 
employment  in  the  absence  of  McCaskill.    Had  McCaskill 
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received  the  notice,  and  declined  to  attend,  it  is  clear  the 
other  two,  .constituting  a  quorum,  could,  have  made  the 
contract.  Trustees  of  Schools  v.  Allen,.  21  111.  124;  Scofield 
v.  Watkins,  22  I1L  72;  Adkins  v.  Mitchell,  67  111.  511. 

We. are  clearly  of  the  opinion  that,  where  an  honest 
and  reasonable  effort  has  been  made  to  notify  the  absent 
director,  though  unavailing,,  the  other  two  directors  may 
legally  act. 

In  this  case  we  think  su6h  effort  was  made. 

The  president,  on  aocount  of  sickness  and  death  in  Mo- 
Caskill's  family,  and  i6n  account  of  this  absence  from  homes 
had  delayed  calling  a  meeting  until  a  few  days  within  time 
for  school  to  open:  Early  action  was  necessary r and  we 
can  not  regard  the  oal ling  and  holding  of  the  meeting  as 
hasty.  MoCaskilPs  position  in  the  employment  of  appellee 
was  understood  and  his  presence  would  have  made  no 
difference.       , 

As  to  the  contention  that  appellee  ought  not  to  recover 
because  she  failed  to  return  schedule  and  register,  it  is  suffi- 
cient to  say  that  she  completed  the  term,  and  offered  to 
deliver  them  to  the  clerk,  the  new  clerk  of  the  hoard,  but 
he  refused  to  receive  them.    .        . 

The  judgment  is  right  and  ought  to  be  affirmed. 


»  • 


City  of  Bloomlngton  v.  Rachel  Clark  et  al. 

1.  Bill  of  Exceptions— Must  be  Signed  and  Sealed.— It  is  indispen- 
sable that,  a  bill  of  exceptions  be  signed  and  sealed  by  the  judge  by  whom 
it  is  made. 

Assumpsit,  on  a  settlement,  etc.  Trial  in  the  County  Court  of  McLean 
County;  the  Hon.  R.  A.  Russel,  Judge,  presiding.  Verdict  and  judg- 
ment for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the 
May  term,  1898.    Affirmed.    Opinion  filed  October  5, 1898. 

William  It.  Bach,  attorney  for  appellant;  Sigmund 
'Livingston,  of  counsel. 
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W.  H.  Kerrick,  and  Welty  &  Sterling,  attorneys  for 
appellees. 

Opinion  Per  Curiam. 

It  appears  from  the  declaration  the  appellees  in  this  cause 
had  pending  in  the  Circuit  Court  of  McLean  County,  a  suit 
against  the  city  of  Bloomington,  for  causing  damages  to. 
their  property,  by  maintaining  a  dumping  ground  for 
refuse  taken  from  the  streets  and  alleys  of  such  city;  that 
while  this  suit  was  pending  the  matter  of  adjusting  the 
same  was  taken  up  by  the  city  council,  and  referred  to  its 
judiciary  committee  to  see  what  action  should  be  taken  in 
that  regard.  This  committee  obtained  from  W.  H.  Kerrick, 
the  attorney  for  appellees,  a  proposition  to  settle  the  case  for 
$160.  This  proposition  was  reported  by  the  judiciary  com- 
mittee to  the  city  council  the  17th  day  of  September,  1897, 
and  their  report  was  adopted  by  an  aye  and  nay  vote  of  ten 
to  three.  Between  this  meeting  of  the  city  council  and  its 
next  meeting,  appellees  filed  with  the  city  clerk  an  accept- 
ance of  the  offer.  The  city  council  at  its  next  meeting  first 
approved  the  minutes  of  its  action  of  the  former  meeting 
and  then  afterward,  some  time  during  the  same  session,  by. 
a  motion,  reconsidered  its  action  on  the  report  of  the  judi- 
ciary committee.  Soon  after  this  appellees  dismissed  their 
suit  in  the  Circuit  Court,  tendered  a  release  to  the  citv  for 
claims  for  damages  set  forth  in  the  declaration  filed  in  the 
case  and  demanded  payment  of  the  amount  agreed  on  as  a 
settlement  of  the  cause.  The  city  refusing  to  pay  this,  ap- 
pellees brought  suit  in  the  County  Court,  on  this  alleged  set- 
tlement. The  case  was  tried  with  a  jury.  Verdict,  appel- 
lees' damages  $160.  The  court,  upon  overruling  appellant's 
motion  for  a  new  trial,  entered  judgment  on  the  verdict. 

We  can  not  consider  that  portion  of  the  transcript  sought 
to  be  made  a  record  by  a  bill  of  exceptions,  because  it  was 
not  sealed  as  well  as  signed  by  the  judge  who  certified  to  it. 
It  is  indispensable  that  a  bill  of  exceptions  be  signed  and 
sealed  by  the  judge  by  whom  it  is  made.  Miller  v.  J  enkins, 
44  111.  443;  French  v.  Hotchkiss,  60  III.  App.  580;  Widows  & 
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Orphans9  Beneficiary  Association  v.  Powers,  30  111.  App.  82; 
Cline  v.  T.,  St.  L.  &  K.  C.  R.  R.  Co.,  41  111.  App/  516; 
Cowhick  v.  Gunn,  2  Scam.  417;  C.  &  W.  I.  R.  R.  Co.  y. 
DeMarko,  51  111.  App.  581. 

Under  appellant's  assignment  of  errors  there  are  none 
assigned  on  the  common  law  record  of  this  case  that  are  well 
grounded. 

The  judgment  of  the  County  Court  is  affirmed. 


Emile  E.  Strubhar  t.  William  T.  Shorthose. 

1.  Vendor  and  Vendee— Setter'a  Statements— When  Not  Fraudw* 
lent — Statements  made  by  a  vendor  to  his  vendee  as  to  the  value  of 
property,  when  selling  the  same,  where  no  confidential  relations  exist 
between  them  and  the  property  can  be  seen  and  inspected  by  the  vendee, 
are  considered  m  mere  Belter's  .statements,  and  furnish  no  ground  for  an 
action  for  damages,  as  such  statements  do  not  relieve  the  vendee  from 
the  responsibility  of  investigating  for  himself  before  purchasing. 

* 

Aetf  on  for  Fraud  and  Deceit — Trial  in  the  Circuit  Court  of  McLean 
County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Judgment  in 
bar  for  defendant  on  demurrer  to  declaration.  Error  by  plaintiff. 
Heard  in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed 
October  5,  1898. 

Welty  &  Sterling,  attorneys  for  plaintiff  in  error. 

Sample  &  Morrissey  and  L.  C.  Hay,  attorneys  for  defend- 
ant in  error. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  plaintiff,  Strubhar,  sued  the  defendant,  Shorthose,  in 
the  Circuit  Court  of  McLean  County,  in  an  action  on  tbe 
case,  to  recover  damages  for  alleged  fraud  and  deceit  of  tbe 
latter  to  the  former  in  the  trade  of  a  stock  of  goods  and  fix- 
tures for  a  farm  of  eighty  acres.  The  fraud  relied  on  was 
a  false  representation  as  to  the  goods  and  fixtures.  The 
amended  declaration  charged  that  the  defendant  represented 
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to  the  plaintiff  that  he  knew  the  amount  of  the  goods  and 
fixtures,  and  the  goods  would  invoice  at  wholesale  price 
$6,000,  and  the  fixtures  $1,800,  and  that  they  cost  him  that; 
that  the  plaintiff  requested  the  defendant  to  make  an  invoice 
of  the  goods  and  fixtures  but  he  refused,  because,  he  said, 
he  knew  what  they  would  invoice.  It  then  alleged  those 
were  false  statements  on  which  the  plaintiff  relied  in  trad- 
ing his  farm  for  the  goods  and  fixtures,  and  that  the  goods 
and  fixtures  would  only  invoice  $2,000,  the  fixtures  only 
$500,  and  that  the  defendant  paid  only  $500  for  the  fixtures. 
To  this  amended  declaration  the  defendant  interposed  a 
demurrer,  which  was  sustained  by  the  Circuit  Court;  the 
plaintiff  elected  to  stand  by  his  declaration  as  amended  and 
the  court  gave  judgment  in  bar  of  the  action. 

The  plaintiff  brings  the  case  to  this  court  by  writ  of  error 
and  insists  upon  a  reversal  of  the  judgment  against  him  on 
the  ground  that  his  amended  declaration  discloses  a  good 
cause  of  action.  The  plaintiff  in  error  contends  that  the 
representations  of  the  defendant,  as  set  out  in  his  amended 
declaration,  are  as  to  the  quantity  of  goods  and  fixtures 
traded  for;  while  the  defendant  in  error  insists  the  repre- 
sentations are  as  to  the  value  of  the  same. 

When  carefully  examined  the  representations  made,  as  set 
out  in  the  amended  declaration  were,  that  the  defendant 
knew  what  his  stock  of  goods  and  fixtures  would  invoice, 
and  that  the  goods  would  invoice  $6,000,  and  the  fixtures 
$1,800;  in  other  words,  the  value  of  the  goods  as  a  whole 
was  $6,000,  and  of  the  fixtures,  $1,800. 

Statements  made  by  a  vendor  to  his  vendee  as  to  the 
value  of  his  property,  when  selling  the  same,  where  no 
confidential  relations  exist  between  them,  and  the  property 
to  be  sold  can  be  seen  and  inspected  by  the  vendee,  are  con- 
sidered as  mere  seller's  statements  and  furnish  no  ground 
for  an  action  for  damages,  as  such  statements  do  not  relieve 
the  vendee  from  the  responsibility  of  investigating  for  him- 
self into  the  true  value  of  the  property  before  purchasing 
it.  Noetling  v.  Wright,  72  111.  390;  Van  Horn  v.  Keenan, 
28  III.  448;  Miller  v.  Craig,  36  111.  Ill;  Tuck  v.  Downing, 
76  111.  91,  and  Mosher  v.  Post,  89  Wis.  602. 
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The  remaining  averment  in  the  amended  declaration  that 
the  plaintiff  requested  the  defendant  to  invoice  the  goods 
and  fixtures,  but  he  would  not  for  the  reason  he  knew  what 
they  would  invoice,  Was  only  such  a  persuasive  and  emphatic 
statement  of  his  opinion  of  the  value  of  his  goods  and  fix- 
tures as  the  law  permits  a  seller  to  make,  and  the  purchaser 
should  not  rely  thereon,  knowing  the  antagonistic  relation 
the  seller  sustains  to  him,  and  having  the  opportunity  to  see 
and  inspect  the  property,  it  being  of  a  character  not  calling 
for  expert  knowledge  to  enable  him  to  ascertain  its  quantity 
or  value. 

Finding  that  the  Circuit  pourt  rightly  construed  the 
amended  declaration,  and  properly  sustained  the  demurrer 
thereto,  we  affirm  its  judgment.    Judgment  affirmed. 


John  McDavitt  v.  Charnock  B.  McNay. 

1.  Burden  of  Proof— On  Claim  of  Payment— Where  a  defendant 
pleads  the  payment  of  a  sum  in  full  satisfaction  of  plaintiffs  claim,  the 
burden  is  upon  him  to  prove  it. 

2.  New  Trials— Diligence  in  Discovering  Evidenced—Where  it  does 
not  appear  from  the  affidavits  read  upon  a  motion  for  a  new  trial  what 
diligence  was  exercised  after  the  trial  to  procure  the  newly-discovered 
evidence,  so  the  court  can  determine  whether  or  not  the  same  diligence 
could  have  been  exercised  before  the  trial,  a  new  trial  will  be  refused. 

Assumpsit,  for  work  and  services.  Trial  in  the  Circuit  Court  of  Edgar 
County;  the  Hon.  Henry  Van  Sellar,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1898.    Affirmed.    Opinion  filed  October  5,  189a 

Geo.  A.  Van  Dyke,  attorney  for  appellant. 
C.  B.  McNay,  attorney  for  appellee. 

Mr.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  assumpsit  brought  by  appellee  against 
appellant  to  recover  for  services  rendered  as  an  attorney. 
The  case  was  tried  by  the  court  with  the  intervention  of  a 
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jury.  A  verdict  was  rendered  by  the  jury  finding  the  issues 
for  appellee,  assessing  his  damages  at  $135.  Upon  a  motion 
for  a  new  trial  being  overruled  judgment  was  entered  upon 
the  verdict 

It  was  claimed  by  appellee  on  the  trial  that  appellant 
was  indebted  to  him  in  the  sum  of  $135.  He  had  assisted 
in  the  trial  of  two  cases  brought  against  appellant  by  one 
Boyer — one  for  slander,  and  the  other  was  an  action  for 
malicious  prosecution — and  for  these  services  he  charged 
appellant  $200;  appellee  admitted  that  he  had  received  $15 
at  one  time  and  $50  at  another.  It  stands  uncontradicted 
in  the  record  that  the  fees  qharged  by  appellee  were  those 
usually  charged  for  like  services,  and  were  reasonable. 

The  appellant  claims,  when  he  paid  the  $50  to  appellee 
it  was  in  full  satisfaction  of  what  he  owed  him.  Upon  this 
contention  the  burden  of  proof  rested  on  appellant,  and  the 
record  shows  that  in  this  he  failed.  In  his  own  testimony 
lie  says,  "  I  wrote  him  a  check  for  it  and  supposed  it  was 
settled."  Appellee  testifies  positively  it  was  not  paid  or 
received  in  settlement  of  what  appellant  owed  him.  Appel- 
lant insists  the  court  erred  in  overruling  his  motion  for  a 
new  trial  on  the  grounds  of  newly-discovered  evidence.  In 
Bupport  of  this  ground  for  a  new  trial  he  filed  his  own  affi- 
davit, stating  that  since  the  trial  he  had  found,  the  check 
with  which  the  $50  payment  was  made,  and  at  the  time 
of  trial  he  remembered  having  given  the  check,  but  did 
not  remember  it  contained  the  words,  "  For  fees  in  full." 
He  testified  on  the  trial  to  the  fact  that  the  check  was  given 
in  settlement,  as  he  supposed,  and  to  its  substance,  but  does 
not  intimate  that  it  was  lost,  or  that  he  was  unable  to  find 
it.  The  evidence  furnished  by  this  receipt  is  merely  cumu- 
lative.   Wisconsin  R.  R.  Co.  v.  Ross,  142  111.  9. 

It  does  not  appeal  from  the  affidavit  what  diligence  was 
exercised  after  the  trial  to  find  the  check,  so  the  court  could 
determine  whether  or  not  the  same  diligence  could  have 
been  exercised  before  the  trial. 

From  the  appellant's  own  affidavit  it  is  a  clear  case  of  for- 
getfulness  from  which  there  is  no  escape. 

Judgment  of  the  Circuit  Court  is  affirmed. 
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City  of  Litchfield  v.  Aaron  Keagy. 

1.  Presumptions— Of  Death  After  Seven  Year$  Absence.— The  absence 
of  a  person  for  seven  years  from  his  usual  place  of  abode,  and  of  whom 
no  account  can  be  given  and  from  whom  no  intelligence  has  been 
received,  raises  the  presumption  that  he  is  dead.  To  enforce  that  pre* 
sumption,  however,  there  must  be  evidence  of  diligent  inquiry  at  the 
person's  last  place  of  residence  and  among  those  who  would  probably 
hear  from  him  if  living. 

2.  Same— What  is  Not  Sufficient  to  Raise  the  Presumption.— Mere 
absence  of  a  person  from  a  place  where  his  relatives  reside,  which  is  not 
his  residence,  and  mere  failure  on  the  part  of  relatives  to  receive  letters 
from  him  for  a  period  of  seven  years,  are  not  of  themselves  sufficient  to 
raise  the  presumption  of  death. 

8.  Trespass  to  Real  Estate—  Proof  of  Trial  Where  a  Party  Sues  as 
Sole  Owner, — Where  a  party  brings  a  suit  as  sole  owner  and  occupant  of 
real  estate,  against  a  municipal  corporation  for  damages  occasioned  by 
suffering  drains  to  become  clogged,  he  can  not  recover  for  permanent 
injuries  done  without  proof  that  he  is  the  sole  owner. 

Trespass  on  the  Case,  for  allowing  certain  street  tiles  and  drains  to 
become  clogged,  thereby  in  heavy  rains  property  becomes  flooded. 
Trial  in  the  Circuit  Court  of  Montgomery  County;  the  Hon.  William 
M.  Farmer,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff. 
Appeal  by  defendant.  Heard  in  this  court  at  the  May  term,  1898. 
Affirmed.    Opinion  filed  October  5, 1898. 

Paul  Mc  Williams,  attorney  for  appellant. 
Zink  &  Kinder,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee,  as  sole  owner  and  occupant  of  lot  seven,  block 
twenty-four,  of  the  city  of  Litchfield,  sued  the  city  and 
recovered  judgment  for  $213  in  an  action  on  the  case  for 
allowing  certain  street  tile  drains  to  become  clogged  and 
filled,  whereby  in  heavy  rains  the  property  became  flooded. 

The  evidence  showed  that  the  property  was  badly  flooded 
on  several  different  occasions,  thereby  weakening  the  foun- 
dation of  the  house,  killing  fruit  trees  and  shrubbery,  injur- 
ing the  well  and  cellar  and  depositing  upon  the  ground 
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refuse  from  neighboring  privy  vaults  and  slaughter-house. 
Without  discussing  in  detail  the  evidence  as  to  liability,  it 
is  sufficient  for  us  to  say  that  the  record  shows  a  clear  case 
of  negligence  against  the  city. 

The  property  in  question  was  owned  by  appellee's 
mother,  who  died  in  1894,  leaving  as  her  only  children 
appellee  and  his  brother,  Ur  Keagy.  Ur  Keagy  left  Litch* 
Held  in  1875  and  has  been  heard  of  but  once  since.  Assum- 
ing that  his  brother  was  dead,  appellee  took  possession  of 
the  property,  and  after  it  was  flooded  brought  this  suit  as 
sole  owner. 

It  is  plain  that  appellee  can  not,  under  the  pleading?, 
recover  for  permanent  injury  done  the  property  without 
proof  that  he  is  the  sole  owner.  This  he  attempted  to 
make  by  showing  absence  of  his  brother  from  /Litchfield 
for  a  period  of  more  than  seven  years,  with  no  intelligence 
of  his  whereabouts. 

Absence  of  a  person  for  seven  years  from  his  usual  place 
of  abode,  and  of  whom  no  account  can  be  given,  and  from 
whom  no  intelligence  has  been  received  within  that  time, 
raises  the  presumption  that  be  is  dead.  To  enforce  that 
presumption,  however,  there  must  be  evidence  of  diligent 
inquiry  at  the  person's  last  place  of  residence  and  among 
those  who  would  probably  hear  from  him  if  living.  Mere 
absence  of  a  person  from  a  place  where  his  relatives  reside, 
which  is  not  his  residence,  and  mere  failure  on  the  part  of 
relatives  to  reoeive  letters  from  him  for  a  period  of  seven 
years,  are  not  of  themselves  sufficient  to  raise  a  presump- 
tion of  death.  Whiting  v.  Nicholl,  46  111.  230;  Hitz  v.  Ahl- 
gren,  170  111.  60. 

The  only  testimony  on  this  point  was  that  of  appellee, 
who  stated  merely  that  his  brother  left  in  1875;  that  he  was 
then  an  unmarried  man,  and  that  he  was  last  heard  from 
by  letter  from  Fairport,  Missouri.  The  proof  is  short  in 
not  showing  where  his  usual  place  of  abode  was,  and  in  not 
showing  diligent  inquiry  to  obtain  intelligence  from  him. 
For  aught  that  appears  in  the  record,  he  may  now  reside  in 
Fairport,  Missouri,  or  inquiry  at  that  place  will  bring  intel- 
ligence of  his  whereabouts. 
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At  the  instance  of  appellee  the  court  gave  the  jury  the 
following  instruction: 

"The  court  instructs  the  jury  that  if  Ur  Keagy  died, 
leaving  no  wife  nor  child,  nor  descendants  of  any  child,  and 
that  the  plaintiff,  his  brother,  survived  him,  as  his  nearest 
relative,  then  Ur  Keagy's  interest  in  the  property  would 
vest  in  the  plaintiff  by  inheritance;  and  the  court  instructs 
the  jury  that  when  a  person  disappears  and  is  not  heard  of 
for  a  long  time,  the  presumption  of  the  continuance  of  life 
ceases  at  the  expiration  of  seven  years  from  the  period 
when  he  was  last  heard  from," 

,  Under  the  authorities  above  cited  this  instruction  is  erro- 
neous. Because  of  the  error  of  the  court  in  giving  it,  and 
because  the  proof  is  insufficient  to  raise  a  presumption  of 
Ur  Keagy's  death,  the  judgment  will  be  reversed  and  the 
cause  remanded  for  another  trial.    Reversed  and  remanded 


Charles  L.  Steel  and  Mary  Steel  v.  Louis  Fitz  Henry. 

•  1.  Married  Women.—  Husband's  Debts— Wife's  Earnings  Kept  as  a 
Common  Fund, — Where  no  account  is  kept  of  money  earned  by  the 
wife  as  her  separate  property,  and  it  is  treated  and  used  as  a  common 
fund,  to  be  used  as  the  necessities  of  the  parties  might  require,  and  no 
effort  is  made  to  make  a  settlement  upon  the  wife,  the  proceeds  of  such 
property  is  subject  to  the  payment  of  the  husband's  debts. 

2.  Same— Property  Purchased  by  Husband  With  Joint  Savings.— 
Where  the  joint  savings  of  the  husband  and  wife  pass  into  a  common 
fund,  and  are  used  for  the  purchase  of  property  in  the  husband's  name, 
in  whose  name  the  title  stands  of  record  for  over  twenty  years,  of 
which  the  wife  has  either  actual  or  constructive  notice,  she  can  not 
assert  title  to  such  property  as  against  a  creditor  whose  right  accrued 
while  the  title  so  stood  in  her  husband. 

« 

Creditor's  Bill.— Trial  in  the  Circuit  Court  of  McLean  County;  the 
Hon.  Colostin  D.  Myers,  Judge,  presiding.  Decree  for  complainant. 
Appeal  by  defendants.  Heard  in  this  court  at  the  May  term,  1896. 
Affirmed.    Opinion  filed  October  5, 1808. 

L.  0.  Hay,  attorney  for  appellants. 
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J.  E.  &  T.  L.  Pollock,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court. 

This  is  a  creditor's  bill.  The  biH  by  specific  allegations 
oharges  that  certain  assignments  of  two  chattel  mortgages 
and  a  real  estate  mortgage,  and  a  conveyance  of  the  home- 
stead by  Charles  L.  Steel  to  his  wife,  Mary  Steel,  appellants 
herein,  are  fraudulent  as  to  appellee,  a  creditor  of  Charles 
L.  Steel.  Upon  a  hearing  in  the  court  below  these  assign- 
ments of  the  chattel  mortgages  and  the  real  estate  mort- 
gage and  the  conveyance  of  the  homestead,  except  as  to  the 
sum  of  $1,000,  were  held  void  as  to  appellee,  and  appellants 
bring  the  case  to  this  court  by  appeal. 

It  appears  from  the  evidence  that  on  May  15,  1896, 
Charles  L.  Steel  signed  a  promissory  note,  with  Verne  A. 
MacGilvray,  for  $400,  payable  to  the  order  of  Mrs.  George 
M.  Adams,  due  November  1, 1895,  which  was  assigned  by  tfce 
payee  of  the  note  to  the  appellee,  who  obtained  judgment 
against  Verne  A.  MacGilvray  and  Charles  L.  Steel  Decem- 
ber tC,  1896,  for  $416.41.  Execution  was  issued  thereon 
and  returned  "  No  property  found,"  and  this  bill  was  filed 
December  21,  1896.  On  the  28th  day  of  February,  1896, 
Verne  A.  MacGilvray  assigned  to  Charles  L.  Steel  a  chattel 
mortgage  given  by  George  G.  Henring  and  Clinton  G.  Hen- 
ring  to  Verne  A.  MacGilvray  for  $1,200,  and  on  the  same  day 
MacGilvray  assigned  another  chattel  mortgage,  given  by 
C.  G.  Henring  to  him,  for  the  sum  of  $560,  to  Charles  L.  Steel. 
On  the  27th  day  of  April,  1895,  Cubid  Riarson  and  wife  exe- 
cuted and  delivered  to  Charles  L.  Steel  a  real  estate  mort- 
gage for  $250.  On  the  25th  day  of  November,  1896,  the 
dav  after  Charles  L.  Steel  had  been  served  with  summons 
in. the  case  of  Louis  Fitz  Henry  against  MacGilvray  and 
Charles  L.  Steel,  he  assigned  the  two  chattel  mortgages, 
and  the  real  estate  mortgage  to  his  wife,  and  on  the  same 
day  conveyed  to  her  their  homestead,  the  title  thereof  being 
in  Charles  L.  Steal.  For  the  u  Henring  chattel "  mortgages 
Charles  L.  Steel  paid  $1,000.     This  sum,  and  the  money 
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loaned  Riarson,  and  the  money  invested  in  the  homestead, 
it  is  claimed  by  appellants  were  the  separate  property  of 
the  wife.  On  the  part  of  the  appellee  this  is  denied,  and  it 
is  claimed  these  conveyances  and  assignments  are  without 
consideration  and  void  as  to  appellee  as  a  creditor  of  Charles 
L.  Steel,  and  were  made  for  the  purpose  of  hindering  and 
delaying  him  in  the  collection  of  his  judgment.  It  appears 
from  the  evidence  that  about  forty  years  since,  Charles  L. 
Steel  located  at  filoomington,  Illinois;  that  his  business  was 
that  of  a  printer;  that  his  average  earnings  were  about 
fifteen  dollars  per  week,  until  eight  or  ten  years  ago,  and 
since  that  time  he  has  been  receiving  nine  dollars  per  week. 
As  far  as  he  received  his  earnings  it  was  his  habit  to  turn 
them  over  to  his  wife,  and  she  took  charge  of  the  money, 
paying  Out  of  it  the  family  expenses,  and  retaining  the  bal- 
ance for  safe  keeping,  evidently  intending  that  it  should  be 
used  as  the  necessities  of  the  parties  might  require.  By 
their  thrift  they  accumulated  sufficient  in  a  few  years  to 
purchase  a  homestead,  and  the  title  wa^  taken  in  the  hus- 
band's name,  in  whom  it  rested  until  the  conveyance  of 
November  25, 1898.  During  this  time  the  wife,  Mary  Steel, 
kept  one  or  more  boarders,  the  table  being  supplied  by  the 
money  received  in  part  from  the  boarders  and  part  from  her 
husband's  earnings.  It  also  appears  that  two  cows  were 
bought  out  of  their  joint  savings  and  milk  and  butter  sold, 
and  the  money  passed  to  their  common  fund;  that  this  money 
was  used  with  the  earnings  of  the  husband  indiscriminately 
to  defray  the  expenses  of  the  family,  pay  the  taxes  and  make 
repairs;  that  a  loan  of  $1,000  had  been  made  at  three  times 
in  the  wife's  name,  and  afterward  loaned  or  used  by  the 
husband.  It  does  not  appear  that  at  any  time  was  there  any 
account  kept  of  any  money  that  was  the  wife's  separate 
property;  it  was  treated  and  used  as  a  common  fund  to  be 
used  as  the  necessities  of  the  parties  might  require.  There 
was  no  effort  to  make  a  settlement  upon  the  wife.  It  would 
seem  under  this  state  of  facts,  that  the  property  sought  to  be 
subjected  to  the  payment  of  appellee's  judgment  was  liable 
therefor.    Herbert  v.  Herbert,  144  111.  115. 
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Even  though  the  property  transferred  to  the  wife  by  the 
husband  on  the  25th  of  November,  1896,  was  the  separate 
property  of  the  wife,  yet  it  would  be  void  as  to  appellee,  a 
then  existing  creditor.  At  the  time  of  the  creation  of  the 
indebtedness  of  Verne  A.  MacGilvray  and  Charles  L.  Steel 
to  Mrs.  George  W.  Adams  for  $400,  the  title  to  the  home- 
stead, the  Riarson  real  estate  mortgage,  and  the  Henring 
chattel  mortgage  stood  in  Charles  L.  Steel.  The  deed  for 
the  homestead  to  Charles  L.  Steel  and  the  Riarson  real 
estate  mortgage  to  him  had  been  duly  recorded,  and  of  this 
Mary  Steel  was  bound  to  take  notice.  The  title  had  been 
standing  in  him  of  record  for  over  twenty  years.  She  can 
not  now  assert  title  to  these  premises  as  against  a  creditor 
whose  right  accrued  while  the  title  stood  in  him,  of  wl^ich 
she  had  either  actual  or  constructive  notice.  This,  we  think, 
was  a  fraud' in  law  upon  appellee,  as  a  creditor  of  Charles 
L.  Steel. 

The  'conveyance  and  assignment  of  all  the  property, 
apparently,  that  had  been  accumulated  by  their  joint  efforts, 
on  November  25, 1896,  by  Charles  L.  Steel  to  his  wife,  Mary 
Steel,  without  any  showing  why  she  should  have  every- 
thing and  he  have  nothing,  and  the  fact  that  it  was  done 
the  next  day  after  appellee  brought  suit  against  him,  will 
warrant  us  in  holding  it  was  done  for  the  purpose  of  hinder- 
ing and  delaying  appellee  in  the  collection  of  his  claim 
against  Charles  L.  Steel. 

We  are  of  the  opinion  the  decree  of  the  Circuit  Court  is 
right  and  should  be  affirmed. 

Decree  affirmed. 


Peter  F.  Wahl  v.  The  School  Directors. 

1.  School  DixscTOBB—MiMppropriation  of  Fund*— Remedy  at  Law. 
-—If  school  directors  appropriate  school  funds  under  their  control  to  a 
purpose  not  authorized  by  law,  in  consequence  of  which  a  loss  occurs  to 
the  district,  this  is  no  reason  why  adequate  relief  may  not  be  had  under 
section  11  article  15,  chapter  122,  R.  S.,  entitled  "  Schools." 
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2.  Same — Equity  Jurisdiction. —Courts  of  equity  possess  no  authority 
to  interfere  with  the  financial  affairs  of  school  districts.  If  the  directors 
have  squandered  the  funds  of  the  district,  or  appropriated  them  to  pur- 
poses not  authorized  by  law,  and  in  consequence  thereof,  tax  payers  have 
been  injured,  they  have  a  remedy  at  law. 

Bill  for  Injunction.— Trial  in  the  Circuit  Court  of  Hancock  County; 
the  Hon.  John  A.  Gray,  Judge,  presiding.  Judgment  for  defendant  on 
demurrer  to  bilL  Appeal  by  complainants.  Heard  in  this  court  at  the 
May  term,  1898.    Affirmed.    Opinion  filed  October  5,  1898. 

Miller  &  Williams,  attorneys  for  appellant. 

O'Harra  &  Scofield,  W.  H.  Haetzell  and  D.  Mack  & 
Son,  attorneys  for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  conrt. 

This  was  fe  bill  filed  by  appellant,  a  tax  payer  and  a  resi- 
dent of  a  school  district  in  Hancock  county,  to  enjoin  the 
school  directors  from  issuing  any  order  to  the  school  treas- 
urer in  'payment  for  wages  to  either  Frank  B.  Carey  or 
Augusta  Dachroth,  teachers  of  a  school  in  the  district,  to 
enjoin  the  school  treasurer  from  paying  any  such  order  out 
of  the  school  fund  of  the  district,  and  to  enjoin  the  trustees 
of  the  schools  of  the  township  in  which  the  district  is 
located  from  auditing  any  payments,  if  made,  upon  orders 
to  Henry  C.  Docbroth  for  labor  and  material  furnished 
while  he  was  director. 

The  bill  charges  that  the  contract  under  which  Carey 
taught  was  void  for  the  reason  that  it  was  not  made  at  a 
regular  or  special  meeting  of  the  board  of  directors;  that  a 
certain  order  which  was  issued  to  Carey  as  salary  for  the 
month  of  October,  1895,  and  which  had  been  sold  and 
delivered  to  the  State  Bank  of  Nauvoo,  was  void  for  that 
reason;  that  a  certain  order  which  was  issued  to  Augusta 
Dachroth  for  teaching  during  the  month  of  April,  1894, 
and  which  had  been  sold  and  delivered  to  the  same  bank, 
was  void  for  the  reasons  that  it  was  issued  irregularly  by 
the  directors,  and  nothing  was  due  Miss  Dachroth  out  of 
the  school  funds  because  she  had  not  observed  the  law  with 
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reference  to  keeping  a  register  of  attendance  of  pupils  and 
making  a  schedule;  that  Henry  C.  Dachroth,  while  acting 
as  director,  presented  bills  for  labor  and  material  furnished 
in  and  about  the  school  building,  which  were  allowed  and 
orders  issued  and  paid  therefor,  and  that  they  were  void 
for  the  reason  that  the  law  inhibits  a  school  director  from 
furnishing  labor. and  material  for  the  district  and  charging 
the  district  therewith. 

A  demurrer  to  the  bill  was  filed,  which  the  Circuit  Court 
sustained  for  want  of  equity,  and  judgment  was  rendered 
against  appellant  for  costs. 

Section  eleven,  article  fifteen,  chapter  one  hundred  and 
twenty-two  Revised  Statutes,  reads  as  follows : 

"County  superintendents,  trustees  of  schools,  directors 
and  township  treasurers,  or  either  of  them,  or  any  officer 
having  charge  of  school  funds  or  property,  shall  be  pecun- 
iarily responsible  for  all  losses  sustained  by  any  county, 
township  or  school  fund,  by  reason  of  any  failure  on  his  or 
their  part  to  perform  the  duties  required  6f  him  or  them  by 
the  provisions  of  this  act;  or  by  any  rule  or  regulation 
authorized  to  be  made  by  the  provisions  of  this  act;  and* 
each  and  every  one  of  the  officers  aforesaid  shall  be  liable 
for  any  such  loss  sustained  as  aforesaid,  and  the  amount  of 
such  loss  may  be  recovered  in  a  civil  action  brought  in  any 
court  having  jurisdiction  thereof,  at  the  suit  of  the  State  of 
Illinois,  for  the  use  of  the  county,  township  or  fund  injured; 
the  amount  of  the  judgment  obtained  in  such  suit  shall, 
when  collected,  be  paid  to  the  proper  officer  for  the  benefit 
of  the  said  county,  township,  or  fund  injured." 

If  school  directors  appropriate  school  funds  under  their 
control  to  a  purpose  not  authorized  by  law,  in  consequence 
of  which  a  loss  occurs  to  the  district,  we  see  no  reason  why 
adequate  relief  may  not  be  had  under  this  section  of  the 
statute.  Such  was  the  view  expressed  by  our  Supreme 
Court  in  the  case  of  Moore  et  al.  v.  Fessenbeck  et  al.,  88 
111.  422.  That  was  a  bill  in  equity  by  resident  tax  payers 
of  a  school  district  in  Clark  county,  praying  for  relief 
against  the  improper  and  unlawful  conduct  of  the  directors 
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in  erecting  a  school  house  at  a  greater  cost  than  that  author- 
ized by  a  vote  of  the  people  of  the  district,  and  in  the  mis- 
management of  the  funds  of  the  district  in  other  respects. 
Mr.  Justice  Craig,  delivering  the  opinion  of  the  court,  uses 
the  following  language : 

"  We  are  aware  of  no  authority  which  would  authorize  a 
court  of  equity  to  interfere  with  the  financial  affairs  of 
school  districts  which  are  attempted  to  be  brought  in  ques- 
tion by  this  bill.  If  the  directors  have  squandered  the  funds 
of  the  district,  or  appropriated  them  to  purposes  not  author- 
ized by  law,  and  in  consequence  thereof  these  tax  payers 
have  been  injured,  they  have  a  remedy  at  law."  After 
which  he  quotes  the  entire  section  and  says  the  court  below 
properly  dismissed  the  bill  for  want  of  equity  as  to  the 
matters  set  up  in  it. 

We  are  referred  to  the  case  of  The  Board  of  Education  et 
al.  v.  Arnold,  112  111.  11,  as  sustaining  the  position  of  appel- 
lant that  a  court  of  equity  has  jurisdiction  in  a  case  of  this 
kind  and  should  by  injunction  restrain  the  directors,  from 
squandering  and  misappropriating  the  funds  of  the  district 
That  was  a  bill  to  enjoin  the  board  of  education  from  pay- 
ing the  salary  of  a  teacher  in  the  district  who  did  not  have 
a  certificate  of  qualification  from  the  county  superintendent 
of  schools.  The  only  question  involved  in  the  controversy, 
and  the  only  one  considered  by  the  court,  was  whether  the 
board  of  education  of  Galesburg  had  the  authority  to  pass 
upon  the  qualifications  of  its  teachers.  It  was  insisted  that 
the  general  law  requiring  teachers  of  public  schools  to  have 
certificates  of  qualification,  did  not  apply  to  teachers  in  that 
city,because  the  schools  there  were  conducted  under  a  special 
act  passed  in  1859.  The  Circuit  Court  took  a  contrary  view 
and  perpetually  enjoined  the  payment  of  the  teacher's 
salary.  The  Supreme  Court  affirmed  the  decree.  No 
objection,  however,  was  made  to  the  jurisdiction  of  the 
court  to  entertain  the  bill,  and  it  does  not  appear  that  the 
attention  of  the  court  was  in  any  manner  called  to  the  sec- 
tion of  the  statute  above  quoted.  We  can  not  regard  it  as 
overruling  the  case  of  Moore  et  al.  v.  Fessenbeok  et  al., 
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supra,  or   as  announcing  a  different  holding  from  that 
expressed  in  that  case. 

There  is  no  avermeht  in  the  bill  before  us  of  the  insolv- 
ency of  the  directors,  or  of  anything  that  would  render  a 
suit  under  the  section  unavailing.  We, think  the  court 
properly  sustained  a  demurrer  to  the  bill  and  therefore 
affirm  the  judgment. 


James  M.  Beeves  and  J.  Alfred  Organ  v.  The  People  of 

the  State  of  Illinois. 

1.  Garnishment— An  Equitable  Proceeding— Equitable  Assignments 
Protected. — Garnishment  being  an  equitable  proceeding,  an  equitable 
assignment  of  a  debt  will  be  protected  and  recognized  against  it  by  a 
creditor  of  the  assignor. 

2.  Equitable  Assignment—  When  It  Will  Protect  Against  Attach- 
ments.— An  equitable  assignment  will  secure  the  property  against  attach- 
ment for  a  debt  of  the  assignor,  though  no  notice  to  the  person  holding 
the  property  is  given  prior  to  the  attachment  if  such  notice  is  given 
in  time  to  enable  him  to  bring  it  to  the  attention  of  the  court  before 
judgment  is  rendered  against  a  garnishee. 

8.  Practice— Certifying  Indictments  to  the  County  Court  for  Trial. 
— The  failure  of  the  clerk  of  the  Circuit  Court  to  indorse  on  the  back 
of  an  indictment  the  statutory  certificate,  certifying  the  case  to  the 
County  Court  for  process  and  trial,  when  the  certificate  and  indictment 
are  transmitted  together  under  the  same  cover,  does  not  vitiate  the  pro- 
ceedings. It  is  at  most  simply  an  irregularity  that  can  be  cured  if  the 
attention  of  the  court  is  called  to  it,  and  such  failure  is  not  the  subject  of 
attack  in  a  collateral  proceeding. 

Garnishment. — Trial  in  the  County  Court  of  McLean  County;  the 
Hon.  R.  A.  Russel,  Judge,  presiding.  Finding  and  judgment  for  gar- 
nishor. Appeal  by  garnishees.  Heard  in  this  court  at  the  May  term, 
1898.    Reversed  and  remanded.    Opinion  filed  October  5, 1898. 

Owen  T.  Reeves,  attorney  for  appellant  Organ. 
Hart  &  Hoffman,  attorneys  for  appellant  Reeves. 

Fleming,  Tbowbridge  &  Boher,  attorneys  for  appellee. 
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Mb.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court. 

This  is  a  garnishment  proceeding  instituted  by  the  appel- 
lee. The  People  of  the  State  of  Illinois  recovered  a  judg- 
ment against  J.  Alfred  Organ  in  the  County  Court  of 
McLean  County  for  $100  and  costs  of  suit,  on  the  14th  day 
of  December,  1897.  Execution  was  issued  on  such  judg- 
ment on  the  15th  day  of  February,  1898,  and  returned  on 
the  same  day  "No  property  found."  A  garnishee  sum- 
mons was  issued  and  served  on  George  W.  White,  whom  it 
was  claimed  was  indebted  to  appellant  Organ  in  the  sum  of 
$50  for  labor  as  a  farm  hand.  Appellant  Eeeves  entered 
his  appearance  and  filed  an  interpleader  setting  up  thai 
Organ  had  verbally  assigned  his  claim  against  White  to 
him  for  a  valuable  consideration. 

This  case  was  tried  by  the  court  and  judgment  was  ren- 
dered for  appellee.  James  M.  Eeeves  and  J.  Alfred  Organ 
bring  the  case  to  this  court  by  appeal.  The  facts  upon 
which  this  case  was  tried  were  stipulated.  From  this  stip- 
ulation it  appears  that  on  the  2d  day  of  February,  1898, 
J.  Alfred  Organ  verbally  assigned  to  appellant  James  M. 
Reeves  an  account  for  $50  due  him  for  labor  performed  by 
him  for  George  W.  White,  garnishee  in  this  case. 

Garnishment  is  an  equitable  proceeding.  The  assign- 
ment of  the  debt  of  White  to  Organ  was  an  equitable 
^assignment  and  will  be  protected  and  recognized  against 
garnishment  by  a  creditor  of  the  assignor,  if  assigned  before 
the  garnishee  process  is  served.  Savage  v.  Gregg,  150  I1L 
161,  and  cases  cited. 

In  the  case  at  bar  the  assignment  of  the  account  by 
Organ  to  Eeeves  was  for  a  valuable  consideration.  Eeeves 
agreed  to  perform  certain  legal  services  for  Organ,  which 
he  did  render.  This  assignment  was  made  on  the  3d  day 
of  February,  1898.  The  garnishee  process  sued  out  by 
appellee  was  served  on  White  as  garnishee  on  the  16th  day 
of  February,  1898.  At  this  time  White  did  not  owe  Organ 
anything.  What  he  had  owed  him  was  now  due  Eeeves. 
"  An  equitable  assignment  will  secure  the  property  against 
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attachment  for  the  debt  of  the  assignor,  though  no  nqtice 
be  given  prior  to  the  attachment  to  the  person  holding  the 
property,  if  it  be  given  in  time  to  enable  him  to  bring  it  to 
the  attention  of  the  court  before  judgment  is  rendered 
against  a  garnishee."  Drake  on  Attachment,  Sec.  527  (5th 
Ed.);  Greenwich  Ins.  Co.  v.  Columbia  Mfg.  Co.,  73  111.  App. 
560;  Gregg  v.  Savage,  51  111.  App.  281;  Walters  v.  Washing- 
ton Ins.  Co.,  1  Clark  (Iowa),  411.  White,  the  garnishee,  had 
notice  of  the  assignment  of  this  account  to  Reeves  before 
the  hearing  and  before  the  judgment  was  entered,  and  that 
gives  Reeves  priority,  and  the  right  to  the  account  against 
White.  The  court  erred  in  refusing  to  hold  as  the  law  the 
third  proposition  of  law  submitted  to  the  court  by  appellant 
Reeves.  By  this  the  court  was  asked  to  hold  that  it  is  not 
material  that  White  had  no  notice  of  this  assignment  (to 
Reeves)  before  he  was  served  with  the  garnishee  summons 
or  before  he  filed  his  answer.  It  is  sufficient  that  notice  of 
the  assignment  was^  brought  to  White  pendente  lite  and 
before  the  hearing  on  the  interpleader,  and  before  any  judg- 
ment on  his  answer.  It  is  claimed  by  appellant  Organ  that 
the  judgment  introduced  in  evidence  as  the  foundation  for 
garnishment  proceedings  is  invalid.  It  appears  from  the 
record  that  the  grand  jury  of  McLean  county  at  the  Sep- 
tember term,  1897,  of  the  Circuit  Court,  returned  an  indict- 
ment into  court  against  J.  Alfred  Organ,  charging  him  with 
an  assault  to  do  a  bodily  injury;  that  the  Circuit  Court 
ordered  that  this  indictment  be  certified  to  the  County 
Court  for  process  and  trial  is  not  denied.  The  Circuit  Clerk 
failed  to  indorse  the  certificate  on  the  back  of  the  indict- 
ment as  required  by  statute,  but  a  certificate  in  due  form  was 
made  by  the  clerk  on  a  separate  piece  of  paper  which  also 
contained  a  fee  bill.  Such  fee  bill  and  certificate  and  indict- 
ment under  the  same  cover  were  transmitted  to  the  countv 
clerk,  but  the  certificate  was  not  attached  to  the  indictment. 
At  the  December  term,  1897,  he  had  his  trial  under  this 
indictment  and  was  found  guilty  by  the  jury  of  the  offense 
charged  in  the  indictment  and  sentenced  to  imprisonment 
in  the  county  jail  for  one  year,  and  to  pay  alfine  of '  $100, 
and  judgment  was  entered  upon  the  sentence  of  the  court. 
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The  failure  of  the  clerk  of  the  Circuit  Court  to  indorse 
on  the  tack  of  the  indictment  the  statutory  certificate, 
certifying  the  case  to  the  County  Court  for  process  and 
trial,  when  the  certificate  and  indictment  are  transmitted 
together  under  the  same  cover,  does  not  vitiate  the  proceed- 
ings. It  is  at  most,  simply  an  irregularity  that  could  have 
been  cured  if  the  attention  of  the  court  had  been  called  to 
it.  It  is  not  the  subject  of  attack  in  a  collateral  proceeding. 
The  judgment  is  not  void. 

As  White  had  notice  of  the  assignment  of  the  account 
against  him  by  Organ  to  Reeves  before  the  hearing  on  the 
interpleader  or  judgment  on  his  answer,  the  judgment  of 
the  court  should  have  been  in  favor  of  Reeves. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 


John  A.  Eveland  v.  William  Tan  Dyke. 

* 

1.  Verdicts— Not  Manifestly  Against  the  Weight  of  the  Evidence.— 
Where  a  verdict  does  not  appear  to  be  the  result  of  weighing  and 
impartially  considering  the  evidence  and  is  not  manifestly  against  the 
weight  of  the  evidence,  it  will  be  allowed  to  stand. 

2.  Contracts — When  an  Entirety. — A  contract  to  labor  from  March 
first  till  after  corn  husking  is  an  entirety,  and  to  recover  on  it  the  party 
must  show  full  performance  on  his  part,  or  a  release  by  his  employer,  or 
some  justifiable  cause  requiring  him  to  quit. 

Assumpsit,  for  work  and  services.  Trial  in  City  Court  of  Canton; 
the  Hon.  John  A.  Gray,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the  May  term, 
1898.    Reversed.    Opinion  filed  October  5,  1898. 

Chiperfield,  Grant  &  Chiperfield,  attorneys  for  appel- 
lant. 

Walker  &  Landauer,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Glenn  delivered  the  opinion  of 
the  court. 
This  is  an  action  by  appellee  against  appellant,  for  wages 
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claimed  to  be  due  for  work  performed  by  appellee  for  appel- 
lant in  the  capacity  of  a  farm  hand. 

The  case  was  originally  commenced  before  a  justice  of  the 
peace,  appealed  to  the  City  Court  of  Canton,  tried  twice  in 
that  court  upon  substantially  the  same  evidence,  the  same 
witnesses  being  used  at  each  trial,  the  verdict  in  the  first 
trial  being  set  aside  by  the  court  on  motion  of  appellant; 
the  verdict  in  the  second  trial  was  for  appellee,  upon  which 
a  motion  for  a  new  trial  was  made  by  appellant,  which  was 
denied  by  the  court,  and  this  appeal  is  prosecuted  to  reverse 
the  judgment  entered  thereon. 

It  is  claimed  by  appellant  that  he  hired  the  appellee  to 
work  for  him  as  a  farm  hand,  from  March  1st  until  after 
corn  husking,  at  the  rate  of  $15  per  month.  That  appellee 
worked  under  said  contract  from  March  1st  until  May  31st, 
when,  without  any  just  cause  or  excuse,  and  without  being 
discharged,  he  left  the  employ  of  appellant;  that  upon  appel- 
lee quitting  his  employ,  appellant  refused  to  pay  him  the 
sum  of  $24.30,  which  he  alleges  was  due  on  account  of  said 
work.  It  is  claimed  by  appellee  that  there  was  no  contract 
for  a  definite  period  of  time. 

The  main  ground  relied  upon  by  appellant  for  a  reversal 
of  this  case,  is  that  the  verdict  of  the  jury  was  manifestly 
against  the  weight  of  the  evidence,  and  the  law  governing 
in  such  cases. 

The  only  testimony  offered  by  appellee  to  support  his 
contention  is  his  own.  That  of  the  appellant  is  supported 
by  his  own  and  three  other  witnesses.  The  testimony  of 
appellant  and  his  witnesses  apparently  is  entitled  to  credit. 
Their  opportunities  for  knowing  about  what  they  testify 
are  as  great  as  that  of  appellee,  and  there  is  nothing  in 
their  testimony  manifesting  partiality  or  prejudice.  The 
contract  testified  to  by  appellee  is  unreasonable,  that  by 
appellant  reasonable.  Farm  labor  from  March  1st  until 
after  corn  picking  varies  in  value;  at  times,  is  more  valuable 
than  at  others.  It  is  reasonable  that  this  fact  would  be 
considered  and  acted  upon  by  the  contracting  parties.  It 
does  not  seem  that  the  verdict  of  the  jury  is  the  result  of 
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weighing  and  impartially  considering  the  evidence.  The 
verdict  of  the  jury  is  manifestly  against  the  weight  of  the 
evidence,  and  should  not  be  allowed  to  stand.  Belden  v. 
Innis,  84  111.  78. 

If  the  contract  was  as  claimed  by  appellant,  then  the  ver- 
dict of  the  jury  is  against  the  law.  The  appellee  commenced 
working  for  appellant  March  1st,  and  quit  May  30th  of 
the  same  year,  when  he  should  have  continued  until  after 
corn  picking.  The  doctrine  is  well  settled  by  the  Supreme 
Court  of  this  State,  that  a  contract  is  an  entirety,  and  to 
recover  on  it,  the  party  must  show  full  performance  on  his 
part,  or  a  release  by  his  employer,  or  some  justifiable  cause 
requiring  him  to  leave.  Thrift  v.  Payne,  71  111.  408,  and  cases 
cited. 

There  have  been  three  trials  of  this  case,  and  it  is  not 
unreasonable  for  this  court  to  presume  the  appellee  has  pro- 
duced all  the  testimony  that  can  be  obtained  to  maintain 
the  issues  on  his  part,  and  having  failed  to  show  a  right  of 
recovery,  the  judgment  of  the  City  Court  of  Canton  is 
reversed. 


E.  B.  Hillman  v.  James  T.  Roney  et  al. 

1.  Co-partners — Agreement  Constituting. — An  agreement  by  and 
between  F.  J.  Fitzwilliam,  James  T.  Roney  of  Bloomington,  11L, 
and  E.  B.  Hillman,  of  Peoria,  111.,  as  follows— "We  have  by  pur- 
chase from  E.  B.  Hillman  &  Co.,  of  Peoria,  111.,  this  day  become  the 
owners  of  the  Lexington,  111.,  electric  light  plant,  including  the  con- 
tracts and  franchise  therefor,  each  owning  therein  the  following  interest : 
F.  J.  Fitzwilliam  thirty-seventieths.  James  T.  Roney  five-seventieths, 
and  E.  B.  Hillman  thirty-five-seventieths.  The  title  to  said  plant 
is  to  remain  in  E.  B.  Hillman,  in  trust  for  the  parties  hereto,  and 
is  to  be  operated  by  him  for  a  period  not  to  exceed  six  months, 
for  the  benefit  of  the  parties  hereto,  but  he  is  to  receive  therefor 
only  the  necessary  expenses  of  operation.  Said  plant  is  to  be  sold 
as  soon  as  it  can  be  profitably  done  and  said  E.  B.  Hillman  is  to 
make  all  reasonable  effort  to  sell  said  plant  within  six  months,  and  when 
the  same  is  sold  the  net  proceeds  are  to  be  divided  in  proportion  to  the 
above  holdings,1'— constitutes  the  parties  thereto  co-partners. 
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Bill  for  Settling  a  Partnership,  etc.— Trial  in  the  Circuit  Court  of 
McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 
Decree  for  complainant.  Appeal  by  defendants.  Heard  in  this  court 
at  the  May  term,  189a    Affirmed.    Opinion  filed  October  5,  1898. 

On  July  14,  1893,  F.  J.  Fitzwilliam,  James  T.  Roney  and 
E.  B.  Hillman  entered  into  a  written  contract  with  each 
other  wherein  they  stated  that  they  had  purchased  from 
£.  B.  Hillman  and  Company  of  Peoria,  Illinois,  the  Lex- 
ington, Illinois,  electric  light  plant,  each  owning  therein  the 
following  interest:  "F.J.  Fitzwilliam  thirty-seventieths 
(30-70),  James  T.  Roney  five-seventieths  (5-70)  and  E.  B. 
Hillman  thirty-five-seventieths  (35-70.)  "  The  title  to  the 
plant  to  remain  in  E.  B.  Hillman,  in  trust  for  the  parties, 
and  to  be  operated  by  him  for  a  period  not  to  exceed  six 
months,  for  the  benefit  of  the  parties,  but  that  he  was  to 
receive  therefor  only  the  necessary  expenses  of  operation, 
the  plant  to  be  sold  as  soon  as  it  could  be  profitably  done, 
and  the  said  E.  B.  Hillman  to  make  all  reasonable  effort  to 
sell  the  plant  within  six  months,  and  when  the  same  was 
sold,  the  net  proceeds  to  be  divided  in  the  proportion  to  the 
above  holdings. 

E.  B.  Hillman  made  little,  if  any,  effort  to  sell  the  plant 
until  the  summer  of  1896.  During  all  of  this  time  he  oper- 
ated the  plant  and  received  all  the  profits  therefrom.  The 
firm  of  E.  B.  Hillman  &  Co.,  of  which  he  was  a  member, 
furnished  the  plant  with  what  was  needed  to  run  it  and 
charged  for  the  same  the  usual  charges  made  to  its  cus- 
tomers; Roney  and  Fitzwilliam  at  different  times  urged 
Hillman  to  make  reasonable  efforts  to  sell  the  plant,  and 
during  the  year  1896,  made  demands  upon  him  to  pay  them 
their  share  of  the  profits  of  the  plant,  but  failed  to  receive 
anything  from  Hillman.  A  short  time  before  this  suit  was 
commenced  Hillman  claimed  that  the  firm  owed  him  a 
balance.  During  the  time  that  Hillman  operated  the  plant 
he  rendered  to  Fitzwilliam  and  Roney  monthly  statements 
in  which  he  purported  to  give  the  receipts  and  expendi- 
tures. In  the  statements  he  charged  for  the  services  of  one 
E.  P.  Reeder,  the  sum  of  $2.50  per  day,  but  after  Fitz- 
william and  Roney  demanded  of  him  their  share  of  the 
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profits,  Hillman  claimed  be  should  be  credited  $4  per  day 
for  the  services  of  Reeder  instead  of  $2.50  per  day  (the 
excess  claimed  amounting  to  $541),  and  that  he  should  be 
paid  $500  as  compensation  for  his  services  in  trying  to  sell 
the  plant,  and  the  sum  of  $950  for  expert  management  of 
the  same,  none  of  which  items  were  shown  in  anv  of  the 
monthly  statements,  but  were  all  claimed  by  Hillman  on 
the  trial  of  this  case  and  constitute  the  principal  dispute 
between  the  parties.  James  T.  Roney  filed  a  bill  of  com- 
plaint against  Hillman  and  Fitzwilliam  January  9,  1897, 
alleging  a  partnership  between  him  and  them,  and  prayed 
for  a  settlement  of  the  same,  the  appointment  of  a  receiver, 
an  accounting,  sale  of  the  partnership  property  and  an 
injunction  against  Hillman.  The  defendant  Hillman,  on 
February  4,  1897,  filed  his  answer,  in  which  he  admitted 
the  partnership  as  alleged  in  complainant's  bill,  but  denied 
profits  received  in  running  the  plant,  and  claimed  compen- 
sation for  running  it.  On  the  22d  day  of  February,  1897, 
the  first  evidence  in  the  cause  was  taken,  and  on  March  9, 
1897,  the  defendant  Hillman  filed  an  amended  answer  in 
which  he  neither  admitted  nor  denied  the  co-partnership  as 
alleged  in  the  bill.  On  January  24, 1898,  after  the  cause 
had  been  tried  and  argued,  the  defendant  Hillman,  by  leave 
of  court,  filed  an  amendment  to  his  amended  answer  in 
which  he  denied  the  existence  of  a  co-partnership  between 
the  parties.  The  cause  was  referred  to  the  master  in 
chancery  before  whom  the  evidence  was  taken,  and  reported 
to  the  court  without  conclusions,  and  the  cause  was  tried 
by  the  court  upon  this  evidence,  from  which  the  court 
found  for  the  complainant  and  disallowed  Hillman's  claim 
for  $541,  extra  compensation  of  Reeder,  $500  for  his 
services,  and  $950  for  expert  management;  and  granted  the 
injunction,  and  appointed  Noah  Franklin,  of  Lexington,  Illi- 
nois, receiver  of  the  electric  light  plant.  The  parties  to  this 
cause  filed  a  stipulation  in  this  court  in  which  the  appellant 
waived  the  tenth  error  assigned,  questioning  the  appoint- 
ment of  the  receiver,  and  insists  the  court  improperly  found 
there  was  a  co-partnership  between  the  parties,  erroneously 
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disallowed  the  above  items  claimed  by  Hiilman,  and  ought 
to  have  dismissed  the  bill. 

Calvin  Kayburn,  attorney  for  appellant. 

Weltt  &  Sterling,  attorneys  for  appellees. 

*  • 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  evidence  in  this  record  satisfies  us  that  the  findings 
and  decree  of  the  court  below  are  in  accordance  therewith. 
The  agreement  between  the  parties  was  in  writing,  and  its 
terms  were  correctly  set  out  in  the  bill.  This  agreement, 
we  think,  constituted  the  parties  thereto  partners,  as  it  fixed 
the  proportionate  interest  of  each  in  the  property,  provided 
that  appellant  should  run  the  plant  for  the  benefit  of  the 
three  and  sell  same,  all  without  compensation,  and  it 
impliedly  fixed  the  shares  of  each  in  the  profits  and  losses 
in  operating  the  samq,  in  same  proportion  as  the  ownership; 
all  of  which  was  correctly  set  out  in  the  bill.  The  evidence 
-was  conflicting  on  the  questions  of  subsequent  agreements 
made  between  the  parties,  providing'  for  the  payment  of 
compensation  to  the  appellant,  and  the  credits  he  ought  to 
be  allowed  for  operating  the  plant,  but  we  are  satisfied  the 
learned  chancellor  who  tried  this  case  in  the  court  below 
found  the  facts  in  accordance  with  the"  weight  of  the  evi- 
dence and  made  an  equitable  decree  between  the  parties  on 
those  facts,  hence  we  will  not  disturb  it.    Decree  affirmed. 


City  of  Bloomington  v.  Minnie  6.  Streat. 

1.  Jury— To  Reconcile  Conflicts  of  Testimony.— -It  is  the  province  of 
the  jury  to.reconcile  conflicts  of  evidence  and  to  determine  what  dam- 
ages,  if  any,  the  party  suing  ought  to  recover. 

Trespass,  for  damage  to  real  estate.  Trial  in  the  County  Court  of 
McLean  County;  the  Hon.  R.  A.  Russel,  Judge,  presiding.    Verdict 
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and  judgment  for  plaintiff.    Appeal  by  defendant    Heard  in  this  court 
at  the  May  term,  1898.    Affirmed.    Opinion  filed  October  5,  1898. 

William  R.  Bach,  attorney  for  appellant}  Sigmund  Liv- 
ingston, of  counsel. 

Kerrick  &  Bracken,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellee  sued  the  appellant  in  the  Circuit  Court  of 
McLean  County,  to  recover  damages  to  her  lot  in  Bloom- 
ington, fronting  on  Wood  street,  by  reason  of  the  construc- 
tion (by  the  appellant)  of  a  brick  pavement  with  stone 
curbing  thirty  feet  and  eight  inches  wide  on  said  street,  so 
that  a  part  thereof  was  placed  on  her  said  lot,  so  that  the 
street  was  raised  some  two  or  three  feet  above  what  it  was 
before,  and  that  height  above  her  lot.  The  declaration 
contained  two  counts  in  trespass  and  one  in  case. 

The  appellant  pleaded  not  guilty  tind  a  plea  of  Uberum 
tenementum,  upon  which  issue  was  joined  and  trial  had  by 
jury,  resulting  in  a  verdict  and  judgment  for  the  appellee 
for  $25  and  costs. 

The  appellant  brings  the  case  to  this  court  by  appearand 
urges  a  reversal  of  the  judgment  on  the  ground  that  (1)  the 
verdict  is  against  the  law  and  evidence;  (2)  the  Circuit 
Court  erred  in  its  rulings  on  the  evidence;  and  (3)  the  Cir- 
cuit Court  erred  in  its  rulings  on  the  instructions.  The  evi- 
dence shows  the  brick  pavement  and  curbing  was  con- 
structed on  Wood  street  in  the  city  of  Bloomington,  in 
front  of  the  lot  of  the  appellee,  by  the  appellant,  and  there 
was  a  conflict  in  the  evidence  as  to  whether  or  not  a  few 
inches  thereof  extended  over  onto  appellee's  lot;  and  that 
the  construction  of  this  improvement  raised  the  street  some 
eighteen  inches  above  appellee's  lot,  and  that  much  higher 
than  the  street  was  before.  The  evidence  was  also  conflict- 
ing as  to  whether  the  effect  of  this  improvement  was  to 
increase  or  decrease  the  value  of  this  lot,  and  to  what 
extent. 

To  reconcile  this  conflict  and  to  determine  what  damages, 
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if  any,  the  appellee  ought  to  recover,  was  the  province  of 
the  jury;  and  from  all  the  evidence  in  this  record  we  will 
not  disturb  their  finding  on  these. 

The  rulings  of  the  Circuit  Court,  on  the  evidence  and 
instructions,  were  not  prejudicial  to  the  appellant,  as  com- 
plained of  by  it,  but  were  fair  and  reasonable;  hence  we 
will  not  reverse  the  judgment  on  that  account. 

The  appellee  has  filed  in  this  court  an  additional  abstract 
of  the  record,  claiming  that,  from  omissions  and  otherwise, 
the  abstract  filed  by  the  appellant  is  unfair,  for  which  rea- 
son the  appellee  moves  that  we  order  the  cost  of  the  addi- 
tional abstraot  taxed  to  the  appellant. 

We  have  compared  the  abstract  filed  by  the  appellant 
with  the  record,  but  failed  to  find  that,  by  reason  of  omis- 
sions or  otherwise,  it  was  so  unfair  as  to  render  it  neces- 
sary for  the  appellee  to  file  the  additional  abstract;  there- 
fore we  denv  her  motion  to  order  the  cost  of  the  additional 
abstract  taxed  to  the  appellant. 

Finding  no  reversible  error  in  this  record  we  affirm  the 
judgment  of  the  Circuit  Court.    Judgment  affirmed. 


George  Winters  v.  David  J.  Winters. 

1.  Nuisance—  Threshing  Machine—The  setting  of  a  grain  threshing 
machine  within  two  hundred  feet  of  the  plaintiff's  dwelling  and  the 
threshing  of  grain  there  a  whole  day,  whereby  dust,  chaff  and  smoke 
were  blown  into  his  house,  to  the  annoyance  of  his  family  and  the  in- 
jury of  his  furniture,  is  a  nuisance, 

Trespass  on  the  Case,  for  a  nuisance.  Trial  in  the  Circuit  Court  of 
Schuyler  County;  the  Hon.  Harry  Hiobee,  Judge,  presiding.  Verdict 
an$i  judgment  for  plaintiff.  Error  by  defendant.  Heard  in  this  court 
at  the  May  term,  1896.    Affirmed.    Opinion  filed  October  5,  1898. 

Glass  &  Bottknbkro,  attorneys  for  plaintiff  in  error. 

L.  A.  Jabman  and  D.  L.  Mourning,  attorneys  for  defend- 
ant in  error. 

Vol.  LXXYITI  17 
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Opinion  Per  Curiam. 

This  writ  of  error  is  prosecuted  in  hopes  of  reversing  an 
insignificant  judgment  of  $10,  recovered  by  defendant  in 
error  against  plaintiff  in  error  for  causing  a  nuisance  near 
the  residence  of  the  defendant  in  error. 

The  nuisance  complained  of  was  the  setting  of  a  grain 
threshing  machine  within  200  feet  of  the  plaintiffs  dwell- 
ing and  the  threshing  of  grain  there  a  whole  day,  whereby 
dust,  chaff  and  smoke  were  blown  into  his  house,  to  the 
annoyance  of  his  family  and  the  injury  of  his  furniture. 
The  plaintiff  showed  a  dear  right  to  recover,  and  the  most 
serious  error  appearing  in  the  record  was  suffered  by  him, 
and  that  is  the  trivial  amount  of  damages  allowed  by  the 
jury.    Judgment  affirmed. 


Harry  Johnson  v.  John  Waters. 

1.  Estoppel— 0/  a  Party  to  Deny  the  Effect  of  His  Act .— When  apart? 
makes  a  declaration  or  does  any  act  to  induce  another  to  do  an  act 
which  he  would  not  otherwise  do,  or  to  invest  his  money  on  the  faith  of 
such  declaration  or  act,  he  will  be  estopped  to  deny  the  truth  of  hie 
declaration  or  the  just  effect  of  his  act 

Replevin.— Trial  in  the  County  Court  of  Morgan  County;  the  Hon. 
Charles  A.  Barnes,  Judge,  presiding.  Verdict  and  judgment  for 
defendant.  Appeal  by  plaintiff.  Heard  in  this  court  at  the  May  term, 
1898.    Affirmed.    Opinion  filed  October  5,  1898. 

Eobert  Tilton  and  M.  T.  Layman,  attorneys  for  appel- 
lant. 

Feed  H.  Kowe  and  J.  A.  Bellatti,  attorneys  for  appellee. 

Mr.  Justice  Harkek  delivered  th3  opinion  of  the  court. 

This  is  a  suit  in  replevin  by  appellant  for  the  possession 
of  two  horses,  a  wagon  and  a  set  of  harness.  A  trial  by 
jury  in  the  Circuit  Court  resulted  in  a  verdict  and  judg* 
ment  against  him. 
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I 

It  appears  from  the  evidence  that  appellant  executed  a 
chattel  mortgage  upon  the  property  to  Cunningham  and 
Colton  to  secure  the  payment  of  two  promissory  notes  for 
$70.35  each.  Before  the  maturity  of  the  notes  Colton, 
claiming  that  he  was  authorized  by  appellant,  sold  the 
property  to  appellee  for  $70,  and  delivered  to  him  th$ 
mortgage. 

The  sale  was  made  dependent  upon  appellant  willingly 
surrendering  the  property  to  appellee.  Appellee  at  once 
notified  appellant  of  the  sale.  Appellant  at  first  refused  go 
deliver  the  property  because  the  validity  of  the  mortgage 
was  questioned,  but,  after  parleying  over  the  matter  some 
time,  consented  and  accepted  the  mortgage  from  appellee. 
After  appellee  had  paid  the  $70  purchase  money  to  Colton, 
and  had  had  possession  of  the  property  about  fourteen 
months,  this  suit  was  commenced. 

From  the  foregoing  statement  it  would  seem  clear  that 
appellant  should  be  estopped  from  recovering  possession  of 
the  property.  He  contends,  however,  that  the  doctrine  of 
estoppel  can  not  be  invoked  against  him  beeause,  when  he 
delivered  the  property,  it  was  with  the  distinct  understand- 
ing that  appellee  should  retain  its  possession  only  until  it 
should  be  ascertained  whether  the  mortgage  was  valid,  and 
also  because  he  was  guilty  of  no  misrepresentation  or  con- 
cealment that  influenced  the  conduct  of  appellee  to  his 
prejudice. 

While  much  is  said  about  the  validity  of  the  mortgage, 
we  do  not  regard  that  question  as  a  controlling  one.  When 
appellee  requested  the  possession  of  the  property  appellant 
was  fully  advised  as  to  the  conditions  of  the  sale  made  by 
Colton  under  authority,  or  claim  of  authority,  from  appel- 
lant, what  he  was  to  receive  for  it  and  how  he  was  to  be 
paid.  He  knew  appellee  wanted  a  decisive  answer,  because 
his  payment  of  the  $70  to  Colton  was  dependent  upon  such 
answer.  It  is  difficult,  then,  to  see  what  figure  the  validity 
of  the  mortgage  can  perform  except  as  affecting  the  state- 
ment of  appellant  at  the  time  of  delivering  the  property 
and  his  subsequent  conduct  in  not  making  earlier  claim  to 
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it.  Independent  of  any  chattel  mortgage,  if  appellant  knew 
that  Colton  had  made  a  contract  of  sale  under  claim  of 
authority  from  him,  and  he,  in  full  possession  of  all  the  facts, 
surrendered  the  property  to  the  purchaser  and  allowed  the 
latter  to  retain  possession  until  long  after  the  purchase 
money  had  been  paid,  appellant  should  be  estopped  from 
repudiating  the  sale. 

While  it  is  true  there  was  no  fraudulent  misrepresentation 
resorted  to  by  appellant,  his  conduct  and  delay  in  asserting 
any  claim  to  the  property  doubtless  influenced  appellee  in 
making  payment. 

It  should  be  remembered,  also,  that  appellant  has  received 
credit  for  the  purchase  money  on  his  indebtedness  to  Cun- 
ningham and  Colton*,  and  in  a  suit  by  that  firm  to  recover 
the  balance  due  on  his  notes,  knowingly  and  willingly 
assented  to  the  credit. 

We  think  the  evidence  shows  a  clear  case  for  an  applica- 
tion of  the  doctrine  of  estoppel,  and  that  the  judgment  is 
right.  With  that  view  it  is  unnecessary  to  discuss  the 
instructions,  some  of  which  are  subject  to  criticism.  Any 
other  judgment  than  that  reached  would  be  unjust,  and  we 
therefore  affirm.    Judgment  affirmed. 


Frances  S.  Cairns  v.  Lanra  S.  Hunt, 

1.  Books  of  Account— Memoranda  to  Refresh  the  Memory  Are  Not 
— Mere  memoranda  for  the  convenience  of  a  real  estate  firm,  disclos- 
ing no  purpose  to  charge  or  bind  any  one,  are  proper  to  aid  the  memory 
of  a  witness,  but  not  as  proof  to  the  jury  of  a  disputed  fact. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Macon 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Verdict  and 
judgment  for  defendant  Appeal  by  plaintiff.  Heard  in  this  court  at 
the  May  term,  1898.  Reversed  and  remanded.  Opinion  filed  October  5, 
1898. 

Chas.  S.  Cairns  and  Outtbn  &  Bobby,  attorneys  for 

appellant. 
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Cairns  v.  Hunt. 
Johns  &  Housum,  attorneys  for  appellee. 

Mb.  Ju8tioe  Harker  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  assumpsit  by  appellant,  upon  a  promissory 
note  for  $1,000,  executed  by  appellee  to  appellant  on  the 
10th  of  February,  1890. 

It  is  admitted  by  appellee  that  she  received  the  money 
for  which  the  note  was  given,  but  she  contends  that  it  was 
invested  in  real  estate  bought  for  appellant,  and  that  the 
note  was  executed  under  a  mistake  of  fact  as  to  such  invest- 
ment. 

It  appears  from  the  record  that  the  parties  are  sisters; 
that  appellee  resides  at  Spokane,  Washington,  and  appellant 
at  Minneapolis,  Minnesota;  that  appellee  at  the  time  of 
receiving  the  $1,000  in  question  had  been  dealing  largely  in 
real  estate  at  Spokane;  that  the  money  was  sent  to  appellee 
for  the  purpose  of  investment  in  real  estate  for  appellant; 
that  appellee,  in  behalf  of  appellant,  made  a  purchase  of 
certain  real  estate  known  as  block  24  in  the  southeast  addi- 
tion to  Ross  Park  in  Spokane,  and  delivered  to  Kaufman  & 
Co.,  bankers  and  agents  for  appellee,  the  $1,000  cash,  and 
notes  for  $3,500  signed  by  her  in  the  name  of  her  sister,  to 
secure  the  balance  of  the  purchase  money,  and  received  a 
bond  fo?  a  deed;  that  subsequently,  because  of  appellant 
becoming  dissatisfied,  the  notes  and  bond  for  deed  were 
surrendered  and  canceled;  that  some  time  afterward  appel- . 
lee  was  informed  by  a  member  of  the  firm  of  Kaufman  & 
Co.  that  the  $1,000  received  from  appellant  had  never  been 
paid  on  the  Ross  Park  property,  but  had  been  placed  to 
appellee's  individual  account;  that  appellee  thereupon  noti- 
fied her  sister  of  such  information  and  executed  the  note 
sued  on  under  the  belief  that  the  money  had  been  used  for 
her  individual  benefit.  It  further  appears  that  it  was  the 
understanding  of  both  parties  that  appellee  owed  her  sister 
the  amount  of  the  note  up  to  the  time  of  and  after  this 
suit  was  brought  in  1897.  Appellee  claims,  however,  that 
after  being  sued  she  discovered  upon  an  examination  of  the 
books  of  Kaufman  &  Co.  that  the  $1,000  was  in  fact  paid 
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on  the  block  of  land  purchased  for  appellant.  It  was  upon 
that  contention  that  the  case  was  tried,  resulting  in  a  ver- 
dict and  judgment  for  appellee. 

Of  the  errors  assigned  we  do  not  deem  it  necessary  to 
consider  in  this  opinion  other  than  those  which  relate  to 
the  admission  in  evidence  of  an  entry  contained  on  page  352 
of  a  book  of  Kaufman  &  Co.,  entitled  "  Kecords  of  sales," 
which  reads, "  Feb.  1 1th,  Frances  S.  Cairns  (purchaser)  all  of 
(S.  E.)  B.  24,  price,  $4,500,  Amt.  Pd.  $1,000,  Bal.  1  &  2 
yrs."  and  the  refusal  of  the  court  to  grant  a  new  trial 
because  of  newly-discovered  evidence. 

"We  think  the  court  erred  in  admitting  the  book  entry 
above  quoted  for  the  reason  that  no  sufficient  foundation 
for  it  was  laid.  Itv  can  not  be  regarded  as  an  "  account 
book  of  original  entries,"  and  is  not  governed  by  the  same 
rules  which  control  in  the  introduction  of  such  entries  as 
evidence.  It  is  a  mere  memorandum  for  the  convenience 
of  a  real  estate  firm  and  discloses  no  purpose  to  charge  or 
bind  any  one.  Such  memoranda  are  sometimes  resorted  to 
to  aid  the  memory  of  a  witness,  but  not  as  proof  to  the  jury 
of  a  disputed  fact.  P^escott,  the  bookkeeper,  upon  whose 
testimony  the  foundation  for  the  introduction  of  the  memo- 
randum was  attempted,  does  not  state  that  the  entry  repre- 
sents truly  an  actual  transaction,  nor  does  he  testify  that 
he  has  any  recollection  of  such  a  transaction.  For  aught 
that  appears  in  his  testimony  or  the  recitals  of  the  memo- 
randum itself,  the  entry  may  have  been  made  at  a  time 
subsequent  to  the  execution  of  the  note. 

We  think  the  showing  made  by  appellant  in  the  affidavits 
submitted  in  support  of  her  motion  for  a  new  trial  was  suf- 
ficient to  entitle  her  to  have  the  verdict  set  aside.  We 
reverse  the  judgment,  however,  chiefly  upon  the  ground 
that  the  court  erred  in  admitting  as  evidence  the  book 
entry  mentioned  above.    Ke versed  and  remanded. 
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C.  &  A.  R.  R.  Co.  v.  Cook. 


Chicago  &  Alton  Railroad  Company  t.  Fred  8.  Cook. 

1.  Jury— Province  of,  in  Case  Where  the  Evidence  is  Conflicting. — 
In  a  conflict  of  testimony  it  is  the  peculiar  province  of  the  jury  to 
decide  where  the  truth  lies;  and  unless  this  court  can  see  that  they 
were  improperly  instructed  their  finding  will  not  be  disturbed. 

Assumpsit,  for  wages.  Trial  in  the  Circuit  Court  of  Sangamon 
County  on  pleas  of  set-off;  the  Hon.  Jambs  A.  Creiqhton,  Judge,  pre- 
siding, yerdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed 
October  5,  1898. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellant. 
Connolly,  Mather  &  Snigg,  attorneys  for  appellee. 

Mr.  Justice  Barker  delivered  the  opinion  of  the  court. 

Appellee,  a  discharged  passenger  conductor  from  appel- 
lant's railroad,  brought  this  suit  to  recover  $171.20  for 
wages  due  him  at  the  time  of  his  discharge.  It  was  admit- 
ted that  amount  was  due  him  for  wages,  but  it  was  con- 
tended that  appellee  had  received  as  the  fruits  of  a  scheme 
operated  by  him  and  appellant's  ticket  agent  at  Springfield, 
an  amount  exceeding  that  sum,  and  a  counter  claim  was 
filed.  It  was  claimed  that  $370  had  been  so  received  by 
him  and  that  there  was  due  appellant,  after  allowing  a 
credit  of  the  $171.20,  a  balance  of  $198.80. 

The  jury  refused  to  allow  the  counter  claim  and  returned 
a  verdict  for  $171.20,  for  which  judgment  was  rendered. 

The  name  of  the  ticket  agent  at  Springfield,  with  whom 
it  is  contended  appellee  carried  on  the  scheme  by  which 
appellant1  was  defrauded,  was  John  W.  Council.  The  plan 
was  for  appellee  to  take  up  tickets' which  had  been  sold 
from  the  Springfield  office  to  passengers  and  return  them 
to  Council,  who  would  again  sell  them  and  divide  the  pro- 
ceeds equally  with  appellee.  It  is  claimed  that  such  fraud- 
.olent  scheme  was  carried  on  from  November,  1894,  to  June, 
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1896,  and  that  by  it  appellee  received  several  hundred  dol- 
lars of  money.  The  entire  plan  of  operation  was  fully 
explained  by  Council,  who,  after  being  detected,  made  a  con- 
fession. He  was  contradicted  by  appellee.  There  was  but 
little  outside  of  their  testimony  to  enable  the  jury  to 
determine  where  the  truth  was.  In  the  conflict  it  was  the 
peculiar  province  of  the  jury  to  decide.  Unless  we  can  see 
that  they  were  improperly  instructed,  their  finding  should 
not  be  disturbed. 

Among  the  instructions  given  for  the  plaintiff  was  the 
following: 

u  The  court  instructs  the  jury  that  the  defendant  has 
admitted  the  claim  of  plaintiff  against  it,  amounting  to 
$171.20,  and  plaintiff  does  not  have  to  prove  the  same,  and 
your  verdict  should  be  for  that  amount  in  favor  of  plaintiff 
unless  you  believe  from  a  prepbnderance  of  the  evidence 
that  plaintiff  fraudulently  converted  defendant's  money  to 
his  own  use  while  in  its  service,  or  that  he  embezzled  monev 
belonging  to  the  defendant,  as  claimed  by  the  defendant, 
and  the  burden  is^upon  the  defendant  to  prove  by  a  pre- 
ponderance of  evidence  such  conversion  or  embezzlement." 

It  is  objected  to  this  instruction  that  it  does  not  define 
fraudulent  conversion  or  embezzlement,  and  that  it  limits  a 
finding  upon  the  set-off  to  a  case  of  embezzlement  under  sec- 
tions 74  and  75  of  the  Criminal  Code,  when  appellant  was 
entitled  to  recover  on  its  counter  claim  if  the  evidence 
showed  that  appellee  violated  section  77  of  the  code  in 
fraudulently  neglecting  to  cancel  tickets  with  intent  to 
permit  them  to  be  used  to  the  injury  of  the  company. 

In  view  of  the  testimony  of  Council  and  the  contention 
of  appellant,  upon  the  trial  there  was  nothing  harmful  to 
appellant  in  this  instruction.  If  Council  swore  the  truth, 
appellee  was  guilty  of  embezzlement  and  had  money  which 
belonged  to  appellant  and  which  was  properly  subject  to 
set-off.  Appellant  tried  the  case  upon  that  theory.  If,  as 
contended  before  us,  appellee  was  liable  to  appellant  for 
the  reason  that  he  had  violated  section  77  of  the  Criminal 
Code  in  simply  failing  to  cancel  tickets,  and  the  case  was 
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not  one  of  embezzlement,  then  the  right  of  action  was  not 
maintainable  by  set-off.  It  was  not  necessary  to  define  fraud- 
ulent conversion  or  embezzlement.    Judgment  affirmed. 


Frank  Lindley  v.  H.  H.  Hitchings. 

•  . 

1.  Pleading — In  Suits  Commenced  Before  Justices.  —A  written  plea 
fiat  the  execution  of  a  note  was  procured  by  fraud  and  circumvention  is 
not  necessary  in  a  suit  commenced  before  a  justice  of  the  peace. 

2.  Instructions — Error  in  One  May  be  Cured  by  Others.  — An  instruc- 
tion in  a  suit  on  a  promissory  note  which  tells  the  jury  if  they  believe 
from  the  evidence  that  some  trick  or  fraud  induced  the  maker  to  sign  a 
note  under  the  belief  that  he  was  signing  one  with  different  provisions, 
and  omitting  the  necessary  element  that  he  exercised  ordinary  care  to 
ascertain  its  contents  before  signing,  and  was  not  guilty  of  negligence  in 
that  regard,  is  erroneous;  but  when  the  jury  are  told  in  other  instruc- 
tions that  the  exercise  of  reasonable  care  on  the  part  of  the  maker  of 
the  note  to  ascertain  its  contents  is  necessary,  the  error  is  cured. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of 
Montgomery  County;  the  Hon.  William  M.  Farmer,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant-  Heard  in 
this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  October  5, 
1898. 

Howett  &  Jett  and  William  Abbot,  attorneys  for  appel- 
lant. 

Lane  &  Cooper,  attorneys  for  appellee. 

Mr.  .Justice  Harker  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  before  a  justice  of  the  peace 
upon  a  promissory  note  for  $45,  executed  by  appellee  and 
assigned  to  appellant  before  maturity.  Upon  appeal  to  the 
Circuit  Court  a  trial  by  jury  was  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee. 

A  plea  of  non  est  factum,  sworn  to,  was  filed,  but  the  issue 
upon  which  the  case  was  really  tried  was  that  the  execution 
of  the  note  was  procured  by  fraud. 

In  seeking  a  reversal  of  the  judgment  appellant  contends 
that  the  only  defense  presented  and  tried  was  that  appellee 
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did  not  sign  the  note;  that  the  court  erred  in  allowing  ap- 
pellee in  his  testimony  to  detail  the  facts  and  circumstances 
attending  the  execution  of  the  note  after  admitting  that  he 
signed  it;  that  the  court  erred  in  giving  instructions  for 
appellee,  and  that  the  evidence  was  not  sufficient  to  support 
a  finding  that  the  execution  of  the  note  tvas  procured  by 
fraud  and  circumvention. 

Appellant  is  in  error  when  he  contends  that  the  only 
defense  presented  and  tried  was  that  appellee  did  not  sign  the 
note.  No  other  defense  was  presented  by  written  plea; 
nor  was  it  necessary,  the  suit  having  been  commenced  before 
a  justice  of  the  peace.  Appellee  testified  that  the  considera- 
tion for  which  he  was  to  pay  the  $45  mentioned  in  the  note 
was,  that  he  was  to  be  cured  of  sciatica;  that  when  the 
doctor  with  whom  he  made  the  agreement  submitted  to 
bim  a  note  which  did  not  embody  that  agreement  he  refused 
to  sign  it;  that  the  doctor  then  drew  up  a  note  which  did 
embody  the  agreement,  which  he  carefully  read  and  signed, 
and  that  he  did  not  to  his  knowledge  sign  the  note  sued  on. 
This  testimony  was  clearly  admissible  under  the  defense 
that  the  execution  of  the  note  was  procured  by  fraud  and 
circumvention.  If  the  testimony  of  appellee  is  to  be  be- 
lieved, and  we  see  no  good  reason  for  disbelieving  it,  some 
fraud  or  artifice  was  practiced  on  him  that  induced  him  to 
sign  the  note  under  the  belief  that  he  was  signing  a  dif- 
ferent instrument. 

Only  one  instruction  given  for  appellee  is  justly  subject 
to  criticism — the  third,  an<J  that  for  the  reason  that  in  tell- 
ing the  jury  they  should  find  for  the  defendant  if  they 
believed  from  the  evidence  that  some  trick  or  fraud  induced 
him  to  sign  the  note  under  the  belief  that  he  was  signing 
one  with  different  provisions,  it  omitted  the  necessary  ele- 
ment that  he  exercised  ordinary  care  to  ascertain  its  con- 
tents and  was  not  guilty  of  negligence  in  that  regard.  But 
as  the  jury  were  repeatedly  told  in  other  instructions  that 
the  exercise  of  reasonable  care  on  the  part  of  the  maker  of 
the  note  to  ascertain  its  contents  wos  necessary,  we  do  not 
think  that  instruction  worked  prejudice  to  appellant.  Judg- 
ment affirmed. 
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Harman  v.  Brigham. 


Martin  Harman  v.  Joab  Brigham. 

1.  Bill  of  Exceptions— Must  be  Under  the  Seal  of  the  Judge,— A 
bill  of  exceptions  without  the  seal  of  the  trial  judge  is  insufficient  to  pre- 
serve the  evidence  heard  in  the  trial  court  and  the  ruling  of  that  court 
on  the  evidence  and  motions  as  they  arose  on  the  trial,  so  this  court 
can  consider  them. 

2.  New  Trials— Motion  for,  Must  be  Preserved  in  the  BiU  of  Ex- 
ceptions.— The  mere  fact  that  the  clerk  of  the  Circuit  'Court  certi- 
fies in  the  transcript  of  the  record  that  a  motion  for  a  new  trial  was  made, 
and  has  recited  in  the  order  of  the  Circuit  Court,  made  on  that  motion, 
that  the  appellant  excepted  to  the  making  of  the  order,  is  not  sufficient, 
as,  to  be  a  part  of  the  record,  it  must  be  preserved  by  bill  of  exceptions, 
and  can  not  be  made  a  part  of  the  record  in  any  other  way. 

Action  for  Rent. — Trial  in  the  Circuit  Court  of  McLean  County,  on 
appeal  from  a  justice  of  tho  peace;  the  Hon.  ColostinD.  Myers,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed 
October  5, 1808. 

Livingston  &  Bach,  attorneys  for  appellant. 
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F.  B.  MoKennan,  attorney  for  appellee. 


Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  transcript  of  the  record  filed  in  this  court  by  the 
appellant  shows  that  there  is  no  seal  attached  to  the  certifi- 
cate of  Judge  Myers  to  what  would  be  a  bill  of  exceptions 
in  this  case  if  there  was  sufch  seal.  This  amounts  to  no  bill 
of  exceptions  in  this  case  preserving  the  evidence  heard  at 
the  trial  in  the  Circuit  Court,  and  the  rulings  of  that  court  on 
evidence  and  motions,  as  they  arose  on  the  trial,  so  that  we 
can  consider  them.    Miller  v.  Jenkins,  44  111.  443. 

Not  only  is  what  was  designed  as  a  bill  of  exceptions  not 
sealed,  as  appears  from  this  transcript,  but  it  does  not  con- 
tain any  motion  for  a  new  trial,  or  any  instructions  or  wiy 
exceptions  to  the  rulings  of  the  Circuit  Court  on  any  motion 
for  a  new  trial,  or  giving  or  refusing  of  instructions;  hence 
the  appellant  is  in  no  condition   before  this  court  to  urge 
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any  errors  on  any  of  these  for,  that  reason.    East  St.  Louis 
Electric  R.  R.  Co.  v.  Cauley,  148  111.  490. 

The  clerk  of  the  Circuit  Court  has  certified  in  the  tran- 
script of  the  record  that  a  motion  for  a  new  trial  was  made, 
and  has  recited  in  the  order  of  the  Circuit  Court,  made  on 
that  motion,  that  the  appellant  excepted  to  the  making  of 
the  order;  but  that  is  not  sufficient,  as  that,  to  be  a  part  of 
the  record,  must  be  preserved  by  bill  of  exceptions,  andean 
not  be  made  a  part  of  the  record  in  any  other  way.  Cauley 
case,  supra.  All  errors  relied  upon  by  the  appellant  to 
reverse  this  judgment  are  such  as  to  call  for  an  examina- 
tion of  such  matters  as  must  be  preserved  by  bill  of  excep- 
tions, and  as  there  is  none  we  must  presume  the  judgment 
rendered  by  the  court  below  in  this  case  was  warranted  by 
the  evidence  and  is  in  accord  therewith.  Judgment 
affirmed. 


S.  L.  Sheppard  v,  W.  0.  Wood,  S.  S.  Wood  and  A.  G. 

Wood. 

1.  Principal  and  Agent— Knowledge  of  the  Agent  is  Notice  to  the 
Principal.— A  person  acting  by  an  agent  in  buying  notes  is  chargeable 
with  notice  of  the  usury  contained  in  the  transaction  to  the  extent  of  his 
agent's  knowledge. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Moul- 
trie County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Verdict  for 
plaintiff  on  balance  of  note  after  deducting  usury,  etc.,  and  judgment 
accordingly.  Appeal  by  plaintiff.  Heard  in  this  court  at  the  May  term, 
1898.    Affirmed.    Opinion  filed  October  5, 1898. 

R 

J.  R.  &  Walter  Eden  and  F.  M.  Harbaugh,  attorneys 
for  appellant. 

R.  M.  Peadro,  attorney  for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  a  suit  upon  a  promissory  note  for  $333.50,  executed 

by  appellees  to  M.  T.  Sheppard  and  assigned  by  him  to  ap- 
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pellant  before  maturity.  The  defense  interposed  was  that 
the  note  was  a  renewal  of  former  notes  given  on  a  contract 
for  a  usurious  rate  of  interest,  and  that  appellant  had  notice 
of  the  usury  before  taking  the  note.  The  defense  prevailed 
and  judgment  was  recovered  for  $159  only.  The  usury  is 
admitted  and  the  only  question  submitted  for  our  consider- 
ation is  whether  appellant  had  notice  of  it. 

The  evidence  shows  that  M.  T.  Sheppard  is  a  banker  at 
Lovington,  Illinois;  that  appellant  is  the  wife  of  J.  6.  Shep- 
pard, a  brother  of  M.  T.  Sheppard,  and  lives  at  Texarkana, 
Arkansas;  that  appellant,  through  her  husband,  sent  $4,500 
to  M.  T.  Sheppard  for  investment,  and  that  the  note  in  con- 
troversy was  purchased  with  money  so  sent  for  investment. 
M.  T.  Sheppard  thereby  became  the  agent  of  appellant. 
Appellant  was  chargeable  with  notice  of  the  usury  contained 
in  the  transaction  to  the  extent  of  her  agent's  knowledge. 
Story  on  Agency,  Sec.  140;  First  National  Bank  of  Mon- 
mouth v.  Dunbar,  19  111.  App.  558;  Boyd  v.  Herkes  et  al., 
25  111.  App.  527. 

No  error  was  committed  by  the  court  in  receiving  proof 
of  statements  of  appellant  as  to  the  agency,  contained  in  her 
deposition  taken  in  another  case. 

Seeing  no  error  in  the  record  the  judgment  will  be  af- 
firmed. 


Cleveland,  C,  C.  &  St.  L.  R.  R.  Go.  v.  Washington  C. 

Smith. 

1.  Personal  Injuries— Duty  of  Person  Approaching  Railroad 
Tracks. — It  is  not  the  duty  of  a  person  driving  a  horse  and  carriage  on  a 
public  highway,  when  approaching  a  railroad  crossing,  to  stop  and  look 
and  listen  for  approaching  trains,  and  failing  to  do  so  he  is  not  barred 
from  the  right  of  recovery  for  injuries  received;  the  right  depends  on 
other  facts  and  circumstances  surrounding  the  person  at  the  time. 

2.  Negligence— Province  of  the  Jury.— It  is  the  province  of  the  jury 
to  determine  whether  the  plaintiff  was  guilty  of  negligence,  and  not  for 
the  court  to  tell  the  jury  that  certain  facts  constitute  negligence. 

Action  to  Recover  the  Value  of  Domestic  Animals  Killed  by  a 
Railroad  Company.— Trial  in  the  Circuit  Court  of  Vermilion  County; 


430  Appellate  Courts  op  Illinois. 

Vol.  78.]  C,  C.,  C.  &  St.  L.  R.  R.  Co.  v.  Smith. 

the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1898.    Affirmed.    Opinion  filed  October  5,  1898. 

H.  M.  Steely,  attorney  for  appellant. 
Mabin  &  Clark,  attorneys  for  appellee. 

Opinion  Per  Curiam. 

This  suit  was  brought  by  appellee  before  a  justice  of  the 
peace  to  recover  the  value  of  a  mare  killed,  and  a  buggy  and 
a  set  of  single  harness  substantially  destroyed,  by  being 
struck  by  a  locomotive  engine  of  appellant  on  its  road  at 
Hazel  street  crossing  in  the  city  of  Danville,  State  of  Illi- 
nois, on  Sunday  evening,  August  23,  1896,  between  the 
hours  of  seven  and  eight  o'clock.  Upon  this  case  being 
tried  in  the  Circuit  Court  with  a  jury,  a  verdict  was  returned 
(  for  appellee,  fixing  his  damages  at  $106.61.  The  court  ren- 
dered a  judgment  on  the  verdict  after  overruling  a  motion 
for  a  new  trial  by  appellant. 

The  collision  causing  the  injury  complained  of  took  place 
at  what  is  known  as  Hazel  street  crossing.  At  this  point 
the  railroad  track  runs  from  east  to  west,  crossing  Hazel  at 
right  angles.  The  locomotive  engine  that  caused  the  injury 
came  from  the  east.  There  is  a  cut  on  the  east  side  of  the 
crossing  in  the  railroad  right  of  way  for  the  track,  from 
four  to  six  feet  deep.  The  view  coming  from  the  north  on 
Hazel  street  is  interfered  with  until  a  point  is  reached 
within  thirty  feet  of  the  north  rail  of  the  track.  The  right 
of  way  is  sixty  feet  wide.  The  appellee's  horse  and  buggy 
were  in  charge  of  a  boy  about  fourteen  years  of  age.  His 
experience  in  handling  horses  had  been  more  than  usual  for 
one  of  his  years.  This  Sunday  was  the  first  time  he  had 
been  in  Danville.  He  had  been  sent  by  appellee  to  take  a 
lady  and  her  two  children  from  appellee's  home,  some  dis- 
tance south  of  the  railroad  track,  to  their  home,  two  blocks 
north  of  the  railroad  truck  on  Jackson  street.  Returning, 
he  drove  over  to  Hazel  street,  and  then  on  Hazel  street  to 
the  crossing,  where  the  engine  struck  and  destroyed  the 
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horse  and  baggy.  As  he  approached  the  crossing  he  met  a 
carriage  going  north  with  four  persons  in  it.  There  was 
also  some  forty  feet  in  front  of  him,  going  south,  a  buggy N 
Each  horse  was  being  driven  on  a  trot  and  the  noise  thus 
created  drowned  the  ringing  of  the  bell,  if  it  were  rung, 
and  also  the  noise  of  the  train. 

As  he  drove  over  the  crossing  the  horse  and  buggy  were 
-caught  by  the  train.  At  the  time  the  train  was  running  at 
the  rate  of  five  or  six  miles  an  hour. 

It  is  contended  by  appellant's  counsel,  if  the  servant  of 
appellee  did  not  stop,  and  look  and  listen,  then  he  is  barred 
a  right  of  recovery.  This  is  not  correct.  It  depends  on  the 
facts  and  circumstances  surrounding  the  person  at  the  time. 
It  is  always  a  question  of  fact  for  the  jury  to  determine 
from  tfce  evidence  whether  the  person  injured  has  exercised 
proper  care  and  caution  in  crossing  a  railroad  track,  and 
not  a  question  of  law.  It  is  the  province  of  the  jury  to 
determine  whether  the  plaintiff  was  guilty  of  negligence, 
and  not  for  the  court  to  tell  the  jury  that  certain  facts 
constitute  negligence.  T.  H.  &  I.  B.  It.  Co.  v.  Yoelker,  129 
111.  540. 

This  question  was  submitted  to  the  jury,  and  they  found 
for  appellee,  and  there  is  testimony  in  the  record  to  sustain 
this  finding.  There  is  no  contention  on  the  part  of  appel- 
lant that  the  whistle  was  sounded  as  the  train  approached 
the  crossing.  There  is  a  sharp  conflict  in  the  evidence  as 
to  whether  the  bell  was  rung  as  the  locomotive  engine 
approached  the  crossing,  and  at  the  time  it  reached  it.  The 
jury  by  their  verdict  gave  credence  to  appellee's  witnesses 
and  we  do  not  think  we  would  be  justified  in  disturbing  the 
verdict.  The  testimony  is  conflicting  on  the  other  material 
issues  in  the  case.  It  was  for  the  jury  to  determine  which 
were  correct,  and  having  done  so,  we  will  let ,  their  finding 
stand.  We  do  not  think  the  court  committed  any  harmful 
error  in  the  rejection  or  admission  of  testimony,  or  in  the 
giving,  refusing  or  modifying  of  instructions. 

Judgment  of  the  court  below  is  affirmed. 
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G.  C.  Adams  y.  Jacob  Stadler. 

1.  Practice—  When  a  General  Issue  is  Filed  to  a  Defective  Declara- 
tion.— Where  a  general  issue  is  filed  to  a  defective  declaration  the  only 
question  which  can  be  raised  on  such  declaration  on  appeal  in  that  of  its 
sufficiency  to  support  the  verdict. 

2.  Drains  and  DiTCRES^Ditdies— Change  of  Course, by  Acopiescenc*. 
— Where  a  person  constructs  a  ditch  on  the  lands  of  another  by  agree- 
ment, but  changes  the  line  of  the  ditch  from  that  agreed  upon,  if  the 
owner  of  the  land  is  present  while  the  work  is  going  on,  it  is  such 
acquiescence  on  his  part  as  will  bring  him  within  the  provisions  of  the 
act  of  1889,  concerning  ditches  constructed  by  mutual  agreement 
(Laws,  1889,  116.) 

8.  Damages— Destruction  of  Growing  Crops. — In  case  of  total  destruc- 
tion, the  measure  of  damage  is  the  value  of  the  crop  at  the  time  it  was 
destroyed;  but  there  is  some  confusion  in  the  authorities  as  to  the  mode 
of  arriving  at  that  value.  By  some  it  is  held  proper  to  determine  it  by 
adding  to  the  rental  value  of  the  land  the  cost  of  planting  and  cultivat- 
ing up  to  the  time  of  the  destruction.  By  others  it  is  held  that  it  is 
proper  to  determine  it  by  estimating  what  the  growing  crop  would 
probably  have  made  at  maturity,  and  deduct  therefrom  the  estimated 
cost  of  further  cultivation. 

Action  to  Recover  Damages,  for  damming  a  ditch.  Trial  in  the  Cir- 
cuit Court  of  Vermilion  County,  on  appeal  from  a  justice  of  the  peace; 
the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1898.    Affirmed.    Opinion  filed  October  5, 1898. 

Lawrence  &  Lawrence,  attorneys  for  appellant 

Eimbrough  &  Meeks,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  judgment  for  $211,  rendered  in 
a  suit  brought  by  appellee  against  appellant,  to  recover 
damages  caused  by  appellant  damming  up  a  ditch,  whereby 
water  was  backed  up  and  spread  over  appellee's  fields. 

The  declaration  contained  two  counts.  The  first  alleged 
that  the  defendant  was  the  owner  of  a  servient  estate,  which 
was  the  outlet,  for  the  water  which  fell  upon  and  flowed 
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over  the  dominant  estate  of  the  plaintiff  through  an  open 
ditch,  and  that  he  wrongfully  dammed  the  ditch  and  caused 
the  water  to  back  upon  and  spread  over  the  lands  of  the 
plaintiff,  thereby  injuring  and  destroying  his  crops.  The 
second  count  was  framed  under  the  act  of  1889,  relating  to 
drains  constructed  by  mutual  license  and  consent,  and 
alleged  that  the  defendant  had  dammed  up  a  certain  open 
ditch,  which  had  been  constructed  by  agreement  of  adjacent 
land  owners,  whereby  water  was  backed  upon  and  spread 
over  the  plaintiffs  fields,  to  the  damage  and  destruction  of 
his  growing  crops. 

The  sufficiency  of  the  first  count  is  questioned,  but  as  the 
general  issue  was  filed  to  it,  we  have  only  to  determine 
whether  it  is  sufficient  to  support  a  verdict.  We  are  clearly 
of  the  opinion  that  it  is. 

The  evidence  shows  that  the  natural  outlet  for  the  sur- 
face water  on  these  and  several  hundred  acres  of  other 
lands  is  Jordan's  Branch,  a  stream  flowing  through  appel- 
lant's land.  About  thirty  years  ago  a  ditch  was  cut  along 
the  natural  water-course  through  the  land  of  appellee,  a 
forty-acre  tract  belonging  to  one  Dougherty,  and  the  land 
of  appellant,  to  Jordan's  Branch.  .  In  1883  a  Capstan  ditcher 
was  used  to  cut  and  clean  out  the  old  ditch,  which  formed 
the  only  outlet  for  surface  water  until  the  obstruction  com- 
plained of. 

Although  there  was  some  conflict  in  the  testimony  as  to 
whether  Ellis  Adams,  the  grantor  and  father  of  appellant, 
consented  to  the  cutting  out  of  the  ditch,  it  appears  that  he 
was  present  while  the  work  was  going  on,  and  we  are  con- 
strained to  hold  that  there  was  such  acquiescence  on  his  part 
as  to  bring  him  within  the  provisions  of  the  act  of  1889,  2 
Starr  and  Curtis'  Annotated  Statutes,  1839.  There  was 
some  evidence  tending  to  show  that  the  Capstan  ditcher  did 
not  follow  the  exact  trail  of  the  old  ditch.  There  was  not 
such  deviation,  however,  as  to  make  the  matter  material. 

After  a  careful  examination  of  the  record,  we  entertain 
no  doubt  of  appellee's  right  to  recover.  A  more  serious 
question  arises  upon  the  contention  of  appellant  that  the 
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damages  are  excessive.  It  is  insisted  that  the  court  erred 
in  admitting  evidence  as  to  damage  done  the  crop  growing 
upon  the  land  flooded.  On  some  of  the  land  was  an  unma- 
tured oats  crop,  and  on  some  an  unmatured  corn  crop.  In 
case  of  total  destruction,  the  correct  measure  of  damage  is 
the  value  of  the  crop  at  the  time  it  was  destroyed,  but  there 
is  some  confusion  in  the  authorities  as  to  the  mode  of  arriv- 
ing at  that  value.  By  some  it  is  held  proper  to  determine 
it  by  adding  to  the  rental  value  of  the  land  the  cost  of 
planting  and  cultivating  up  to  the  time  of  the  destruction* 
By  others  it  is  held  that  it  is  proper  to  determine  it  by  esti- 
mating what  the  growing  crop  would  probably  have  made 
at  maturity,  and  deduct  therefrom  the  estimated  cost  of  fur- 
ther cultivation,  harvesting  and  marketing.  Such  rule  was 
announced  by  our  Supreme  Court  in  C,  R.  I.  &  P.  R.  R.  Co. 
v.  Ward,  16  111.  530.  It  is  contended,  however,  that  the 
rule  was  denied  and  the  case  overruled  in  the  case  of  Chi- 
cago v.  Huenerbein,  85  111.  596.  We  do  not  regard  the  last 
mentioned  case  as  overruling  the  former.  It  was  not  a  case 
in  which  the  value  of  a  growing  crop  was  involved,  because 
the  flooding  occurred  before  the  crop  was  planted.  In  C, 
B.  &  Q.  R.  R.  Co.  v.  Schaffer,  26  111.  App.  283,  and  in 
Economy  Light  and  Power  Co.  v.  Cutting,  49  111.  App.  422, 
it  was  held,  in  harmony  with  the  Ward  case,  that  it  was 
proper  to  inquire  as  to  the  probable  yield  of  the  crop  if 
properly  cared  for,  and  in  that  way  approximate  the  value. 
In  this  case  the  court  allowed  proof  of  the  yield  of  the  crop 
in  that  portion  of  the  field  not  flooded.  Under  the  circum- 
stances, and  in  view  of  the  fact  that  the  value  of  that  por- 
tion destroyed  was  estimated  in  dollars  and  cents,  no  error 
was  committed  on  that  account. 

We  regard  the  damages  allowed  as  rather  liberal  and  per- 
haps some  higher  than  should  have  been  fixed  by  a  conserva- 
tive jury;  but  they  are  not  so  excessive  as  would  justify  us 
in  reversing  the  judgment.    Judgment  affirmed. 
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Alfred  Peters  et  al.  v.  E.  I.  Fisher. 

1.  Judgments  by  Confession— -<7o«rto  of  Law  Exercise  Equitable 
Jurisdiction  over* — Courts  of  law  exercise  an  equitable  jurisdiction  over 
judgments  entered  by  confession  upon  notes  and  warrants  of  attorney, 
but  before  such  judgments  will  be  opened,  the  courts  must  have  before 
them  facts  upon  which  it  may  be  fairly  seen  that  there  is  a  good  and 
sufficient  defense  to  the  merito  of  the  case. 

Kotlon  to  Yaeate  Judgment.— Hearing  in  the  Circuit  Court  of 
Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Motion  denied.  Appeal  by  judgment  debtors.  Heard  in  this  court  at 
the  May  term,  1898.    Affirmed.    Opinion  filed  October  5,  1898* 

Gulick  &  Guliok,  attorneys  for  appellants. 
Rot  Wright,  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

A  judgment  was  entered  by  confession,  in  the  Circuit 
Court  of  Champaign  County;  in  favor  of  the  appellee 
against  the  appellants  on  a  promissory  note  payable  to  one 
William  E.  White,  or  order,  and  by  him  assigned  in  writing 
to  the  appellee  before  maturity  of  the  note;  the  judgment  was 
for  $605.46,  and  in  strict  accordance  with  the  terms  of  the 
note  and  the  power  of  attorney  to  confess  such  judgment, 
which  was  a  part  thereof  and  signed  by  the  appellants.  The 
appellants,  some  three  days  after  the  judgment  was  entered, 
made  their  motion  in  that  court  for  an  order  to  open  the 
judgment,  stay  the  execution  and  grant  leave  to  appellants 
to  plead  to  the  merits.  This  motion  ^was  supported  by  two 
affidavits,  one  by  the  appellants  Alfred  and  Anne  Peters, 
which,  when  stripped  of  the  conclusions  of  the  affiants, 
stated  that  the  note  sued  on  was  given  by  the  appellants  to 
said  White  in  consideration  of  certain  territory  sold  them 
by  White  for  the  sale  of  a  patent  gate,  of  which  he  claimed 
to  be  the  patentee;  that  White  represented  the  appellants 
could  make  large  profits  selling  such  gates  in  the  terri- 
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tory  sold  to  them;  that  they  had,  since  examination  of  said 
territory,  become  dissatisfied  with  the  outlook  of  their  mak- 
ing money  out  of  it,  and  had  demanded  the  return  of  their 
note  from  White,  who  had  promised  to  return  it  to  them  if 
they  were  dissatisfied  after  examining  the  territory,  but 
that  White  had  failed  and  neglected  to  return  it;  that  they 
believe  and  are  informed  that  White  is  still  the  owner  of 
said  note  and  that  appellee  is  not  an  innocent  holder  thereof, 
but  knew  the  facts  stated  in  the  affidavit  before  he  gained 
possession  of  the  note,  and  that  the  appellants,  if  permitted 
by  the  court,  will  be  able  to  establish  the  above  facts  by 
proof  and  make  a  good  and  sufficient  defense  to  the  note. 

The  other  affidavit  was  made  by  one  Oharles  Gehrig,  in 
which  he  states  that  he  was  well  acquainted  with  said 
White,  and  that  on  or  about  April  28, 1897,  he  was  present 
and  heard  appellants  Alfred  and  Anne  Peters  demand  the 
note  in  question  to  be  returned  to  them  by  White,  for  the 
reason  that  it  had  been  obtained  from  them  through  fraud 
and  misrepresentation  of  White,  and  that  no  value  or  con- 
sideration had  passed  from  him  to  them  for  the  same,  and 
that  White  told  said  appellants  he  would  return  the  note  to 
them. 

Upon  a  hearing  of  the  motion  the  Circuit  Court  denied 
same  and  the  appellants  bring  the  case  to  this  eourt  by 
appeal,  and  insist  that  that  court  erred  in  denying  their 
motion,  because  their  affidavits  showed  a  good  defense  to  the 
action. 

Counsel  for  the  appellants  insist  that  the  affidavits  show 
a  case  of  want  of  consideration  and  fraud  and  circumven- 
tion; but  when  fairly  considered  we  think  the  facts  stated 
therein  show  there  was  a  valid  consideration  for  the  note, 
to  wit,  the  sale  of  the  territory  in  which  to  sell  the  patent 
gate.  The  facts  set  out  in  the  affidavits  did  not  amount  to 
any  proof  of  fraud  or  deception  on  the  part  of  White  in 
procuring  the  execution  of  the  note;  on  the  other  hand  it 
appears  the  note  was  voluntarily  given  by  the  appellants 
upon  the  rosy  representations  of  White  that  he  was  honest 
and  that  the  appellants  could  make  large  profits  out  of  the 
territory  he  sold  them. 
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The  appellants  are  bound  to  expect  that  venders  of  such 
patent  rights  will  always  extol  the  value  of  such  rights  to 
the  highest  point  the  credulity  of  their  customer  will  bear, 
and  in  dealing  with  them,  and  as  purchasers,  must  exercise 
sufficient  care  not  to  be  overreached  by  such  representations, 
as  the  law  will  not  excuse  them  from  their  own  lack  of  care 
in  that  regard. 

While  it  is  true  that  courts  of  law  exercise  an  equitable 
jurisdiction  over  judgments  entered  by  confession  upon 
notes  and  warrants  of  attorneys,  and  experience  has  demon- 
strated that  it  is  often  necessary  to  justice  that  they  should 
liberally  exercise  that  jurisdiction,  yet  before  such  judg- 
ments will  be  opened,  the  courts  must  have  before  them 
facts  upon  which  it  may  be  fairly  seen  that  there  is  a  good 
and  sufficient  defense  to  the  merits  of  the  case.  The  facts 
set  up  in  these  affidavits  did  not  fairly  show  a  meritorious 
defense  to  the  consideration  of  the  note,  nor  did  they  come 
any  way  near  showing  any  fraud  or  circumvention  in  pro- 
curing the  execution  of  the  note. 

Finding  no  error  in  the  judgment  of  the  Circuit  Court  in 
this  case  we  affirm  it.    Judgment  affirmed. 


John  P.  Henderson  v.  Tirden  Coal  Co.,  Charles  A. 

Starne,  James  R.  Hoyt,  Thomas  Graham 

and  William  Graham. 

1.  DEMUKRER8— In  Chancery \  Nature  of,  etc.— A  demurrer  in  chan- 
cery is  always  founded  on  some  strong  point  of  law  going  to  the  abso- 
lute denial  of  the,  relief  sought.  Defects  in  substance  are  not  supplied 
or  aided  by  it,  nor  defective  statements  of  title  or  claims  to  relief  cured 
by  it.  The  demurrer  only  admits  that  which  is  well  stated  or  pleaded, 
and  not  matters  of  law  suggested  in  the  bill  or  inferred  from  the  facts 
stated  in  it  The  pleading  demurred  to  is  to  be  taken  most  strongly 
against  the  pleader.    His  conclusions  from  the  facts  are  not  admitted. 

2.  Lease—  When  Mutual  Covenants  Are  Binding  on  Lessee. — Where 
a  lease  contains  mutual  covenants  and  is  executed  by  the  lessor  only,  by 
delivery  to  and  acceptance  by  the  lessee,  it  becomes  binding  upon  him 
tki  well  as  the  lessor,  although  not  signed  by  him. 
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8.  Ultra  Vires—  Who  Can  Raise  the  Question.— Where  a  corpora- 
tion created  by  the  lawB  of  this  State  is  authorized  by  its  charter  to  pur- 
chase real  estate^  but  is  limited  in  so  doing,  a  conveyance  executed  to  it 
by  a  party  having  capacity  to  make  a  conveyance,  will  vest  the  title  in 
such  corporation,  and  the  question  as  to  whether  the  corporation  has 
exceeded  its  limits  is  between  the  corporation  and  the  State,  and  in  it  the 
grantor  has  no  concern. 

4.  Fraud — Failure  of  a  Corporation  to  Disclose  the  Provisions  of  Its 
Charter. — Where  a  conveyance  of  real  estate  to  a  corporation,  limited 
by  its  charter  as  to  its  right  to  purchase  real  estate,  the  fact  that  it 
does  not  disclose  the  provisions  of  its  charter  to  the  vendor  k  not  a 
fraud. 

5.  Contracts—  When  Void  Because  Against  Public  Policy. — A  con- 
tract to  be  void  as  against  public  policy,  the  consideration  must  not  only 
be  valuable,  but  it  must  be  unlawful  and  repugnant  to  law,  sound 
policy  or  good  morals.    Ex  turpi  contractu,  actio  non  oretu. 

0.  Perpetuity—  Defined.— A  perpetuity  is  defined  to  be  a  limitation* 
taking  the  subject  thereof  out  of  commerce  for  a  longer  period  of  time 
than  a  life  or  lives  in  being  and  twenty-one  years  beyond,  and  in  case 
of  a  posthumous  child,  a  few  months  more  allowing  for  time  of  gesta- 
tion. 

7.  Same— Application  of  the  Term.— A  lease  in  which  there  is  no 
provision  suspending  the  power  of  alienation  or  limitation,  taking  the 
premises  leased  out  of  commerce,  is  not  repugnant  as  against  the  law  of 
perpetuities. 

8.  Statute  of  Limitations— Right  of  Entry  On  Real  Estate*  When 
Barred.— The  statute  of  limitations  pertaining  to  the  right  of  entry  on 
real  property  applies  to  cases  where  a  person  has  been  disseized  or  where 
one  is  asserting  an  adverse,  hostile  claim  to  and  inconsistent  with  the 
entry. 

9.  Same—  Where  the  Statute  Does  Not  Apply.— -Where  the  owner  of  a 
coal  mine,  as  lessee,  is  only  claiming  the  right  to  mine  and  remove  the 
coal,  and  other  underlying  minerals,  through  a  shaft  sunk  upon  his  own 
adjacent  property,  and  not  asserting  any  right  to  enter  upon  the  surface, 
the  statute  of  limitations,  providing  that  no  person  shall  have  a  right  of 
entry  into  lands  unless  he  makes  such  entry  within  twenty  years  after 
such  right  accrues,  does  not  apply. 

10.  Possession— Of  Lands  Leased.— The  legal  possession  of  premises 
leased,  upon  the  making  and  delivery  of  the  lease,  if  there  is  no 
one  in  possession  holding  adversely  to  the  lessor,  passes  to  the  lessee. 

Bill  to  Have  Conveyances  of  Real  Estate  Set  Aside  as  fraudulent  and 
clouds  upon  title.  Trial  in  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  Robert  B.  Shirley,  Judge,  presiding.  Bill  dismissed  on  demurrer. 
Appeal  by  complainant.  Heard  in  this  court  at  the  November  term, 
1807.  Affirmed.  Opinion  filed  June  8, 1898.  Rehearing  denied  Novem- 
ber 29, 1898. 
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The  appellant  filed  his  bill  in  chancery  in  this  case  in  the 
Circuit  Court  of  Macoupin  County,  against  the  appellees, 
to  have  certain  conveyances  of  real  estate  set  aside,  as 
fraudulent,  void  and  inoperative,  because  a  cloud  upon  his 
title.  To  this  bill  the  appellees  filed  a  special  demurrer,  which 
was  sustained  by  the  court  and  appellant  elected  to  stand 
by  his  bill.  The  court  dismissed  the  bill  at  appellant's  costs. 
•  It  is  averred  in  the  bill  by  appellant  that  he  is  the  owner 
in  fee  simple  and  in  possession  of  320  acres  of  land  in  Sec. 
10,  T.  12  N.,  R.  6,  west  of  the  3d  P.  M.,  in  Macoupin 
county,  Illinois,  and  that  such  ownership  included  the  coal 
and  other  mineral  deposits  underlying  the  same;  that  his 
father,  James  H.  Henderson,  owned  in  fee  simple  and  occu- 
pied such  premises  as  improved  lands,  on  the  25th  day  of 
November,  1869;  that  upon  his  father's  death  in  August, 
1883,  he  derived  his  title  to  said  lands  as  devisee  and  trus- 
tee under  his  father's  will  and  through  conveyances  from 
certain  devisees;  that  James  H.  Henderson,  the  father  of 
appellant,  being  the  owner  and  occupant  of  such  premises 
near  Virden,  Macoupin  county,  Illinois,  together  with  other 
land  owners,  on  the  25th  day  of  November,  1869,  entered 
into  a  written  agreement  or  lease  with  the  Virden  Coal 
Mining  Co.,  a  corporation  organized  under  a  special  act  of 
the  General  Assembly  of  the  State  of  Illinois,  approved 
April  19,  1869,  by  which  they  devised,  leased  and  granted 
unto  the  Virden  Coal  Mining  Co.  the  right  to  mine  and 
remove  the  coal  and  other  mineral  deposits  underlying  said 
lauds  for  the  term  of  999  years,  for  a  valuable  considera- 
tion, to  wit,  the  benefit  and  increase  in  value  to  the  lands 
of  the  lessors,  near  the  town  of  Virden,  Illinois,  which 
would  result  from  the  opening  of  a  coal  mine  at  said  town, 
and  in  consideration  that  the  Virden  Coal  Mining  Company 
would  sink  a  shaft  and  open  a  coal  mine  at  Virden,  on  other 
land  belonging  to  the  company,  within  four  years  from  the 
date  of  the  lease,  through  which  to  enter  upon  and  remove 
the  coal  and  other  mineral  deposits  under  the  land  so  leased. 
The  right  to  so  mine  and  remove  the  coal  and  other  mineral 
deposits  was  to  be  exclusive,  but  conditioned  that  a  failure 
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upon  the  part  of  the  lessee  to  sink  such  shaft  and  open  the 
coal  mine  within  four  years  after  the  date  of  the  contract 
should  operate  as  a  forfeiture  and  cancellation  of  the  same. 

This  lease  was  prepared  by  one  Murry  Cheney,  at  the 
request  of  the  lessors,  and  by  them  signed  and  acknowl- 
edged, and  then  turned  over  by  them  to  Cheney  for  him  to 
have  the  lessee  sign  and  acknowledge  the  same,  he,  without 
having  the  lessee  sign  and  acknowledge  the  same,  delivered 
this  lease  to  the  officers  of  lessee,  who  accepted  it  and 
retained  the  possession  thereof,  and  thereafter  claimed  to 
own  and  control  the  rights  therein  granted. 

This  lease  was  not  recorded. 

The  Virden  Coal  Mining  Company,  after  the  execution 
and  delivery  of  the  lease  to  it,  proceeded  to  sink  a  shaft 
and  open  a  coal  mine  on  the  lands  belonging  to  it  at  the 
town  of  Virden,  Illinois,  as  required  by  the  terms  of  the 
lease,  which  was  oompleted,  and  the  mining  of  coal  com- 
menced by  it  within  four  years  from  the  date  of  the  lease, 
to  wit,  on  the  1st  day  of  August,  1870. 

The  capital  stock  of  the  Virden  Coal  Mining  Company 
was  $20,000,  and  by  its  charter  it  was  limited  in  the  pur- 
chase and  ownership,  at  any  one  time,  of  real  estate,  to  a 
value  not  to  exceed  twenty-five  per  cent  of  its  capital  stock. 
On  November  25,  1869,  the  date  the  lease  was  executed, 
the  Virden  Coal  Mining  Company  owned  in  its  own  name 
in  the  county  of  Macoupin,  State  of  Illinois,  real  estate  of 
greater  value  than  $5,000. 

On  the  21st  day  of  February,  1877,  the  Virden  Coal 
Mining  Company  conveyed  and  assigned  all  its  interest 
acquired  under  such  lease,  and  the  right  to  mine  and  remove 
the  coal  and  other  mineral  deposits  underlying  the  land,  to 
one  John  W.  Utt,  by  deed,  which  was  immediately  duly 
recorded. 

Afterward  John  W.  Utt  died.  On  September  29, 1890,  his 
executors  conveyed  and  assigned  all  his  interests  in  said 
leasehold  estate  to  the  Virden  Coal  Company  by  deed,  which 
was  thereupon  duly  recorded.  It  is  now  claiming  to  own 
said  estate  and  is  operating  the  shaft  mining  and  the  coal. 
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Neither  the  Virden  Coal  Mining  Co.,  the  original  lessee, 
nor  any  person  or  corporation  claiming  under  said  lease,  or 
appellant  or  any  one  under  him,  has  at  any  time  actually 
entered  into  said  land  to  mine  and  remove  therefrom  the 
coal  and  other  underlying  mineral  deposits. 

The  Virden  Coal  Company,  appellee  herein,  it  is  averred 
in  said  bill,  claims,  by  virtue  of  the  original  lease  and  the 
several  conveyances  of  the  premises  thereunder  as  stated  in 
said  bill,  to  have  the  right  to  mine  and  remove  the  coal  and 
other  mineral  deposits  underlying  said  land  through  its 
shaft  or  any  other  shafts  it  may  hereafter  sink  anywhere  on 
lands  now  or  hereafter  owned  by  it,  and  claims  that  it  may 
lawfully  sell,  assign  and  convey  all  such  rights. 

John  M.  Woodson,  attorney  for  appellant. 

Conkling  &  Grout,  attorneys  for  appellees. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  court. 

The  demurrer  in  this  case  is  to  the  merits,  and  in  bar  of 
the  relief  sought,  and  proceeds  on  the  ground  that,  admit- 
ting the  facts  stated  in  the  bill  to  be  true,  the  complainant 
is  not  entitled  to  the  relief  he  seeks.  A  demurrer  in  chan- 
cery is  always  founded  on  some  strong  point  of  law,  going 
to  the  absolute  denial  of  the  relief  sought.  Defects  in  sub- 
stance are  not  supplied  or  aided  by  it,  nor  defective  state- 
ments of  title  or  claims  to  relief  cured  by  it.  The  demur- 
rer only  admits  that  which  is  well  stated  or  pleaded.  It 
does  not  admit  any  matters  of  law  which  may  be  suggested 
in  the  bill  or  inferred  from  the  facts  stated  in  it.  The 
pleading  demurred  to  is  to  be  taken  most  strongly  against 
the  one  pleading.  His  conclusions  from  the  facts  are  not 
admitted.  Stow  v.  Russell,  36  111.  18;  Harris  et  al.  v.  Cor- 
nell et  al.,  80  111.  54;  Johnson,  Collector,  v.  Roberts,  102 
111.  655;  Wilkinson  v.  Gage,  40  111.  App.  603;  American 
Trust  Co.  v.  M.  &  N.  W.  R.  R.  Co.,  157  III.  641;  Sterling 
Gas  Co.  v.  Higby,  134  111.  557. 

At  the  time  James  H.  Henderson,  now  deceased,  and 
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father  of  appellant,  on  the  25th  day  of  November,  1869, 
made  the  lease  to  the  Yirden  Coal  Mining  Company  for  the 
premises  in  controversy  in  this  suit,  for  the  term  of  nine 
hundred  and  ninety-nine  years,  he  granted  to  the  lessee  the 
right  to  mine  and  remove  the  coal  and  other  mineral  deposit 
underlying  such  premises.  That  portion  of  the  premises 
above  the  coal  and  other  mineral  deposit  remained  in  him 
and  his  devisees  after  the  date  of  the  lease,  and  this  is  not 
inconsistent  with  the  grant.  The  two  separate  estates  may 
exist  in  the  same  realty  at  the  same  time. 

It  is  averred  in  the  bill  that  appellant  devised  title  to 
these  premises  as  devisee  and  trustee  by  virtue  of  the  will 
of  James  H.  Henderson,  who  died  in  August,  1883.  His 
interest  and  rights  are  none  other  than  his  father  was 
seized  of,  at  the  time  of  his  death. 

It  appears  from  the  averments  in  the  bill  that  James  H. 
Henderson  entered  into  a  lease  with  others  on  the  25th  of 
November,  1869,  with  the  Virden  Coal  Mining  Company, 
by  which  he  granted  and  leased  to  it  the  right  to  enter 
upon,  mine  and  remove  the  coal  and  other  mineral  deposit 
underlying  the  same,  for  the  term  of  nine  hundred  and 
ninety-nine  years;  that  such  lease  was  prepared  by  one 
Cheney,  at  the  request  of  John  H.  Henderson  and  others 
joining  with  him  as  lessors.  After  he  prepared  it  they 
signed  the  same  and  delivered  it  to  him  to  have  it  signed 
by  the  Virden  Coal  Mining  Company;  that  Cheney  delivered 
it  without  having  it  signed.  It  appears  it  was  accepted  by 
the  company  and,  under  the  provisions  and  covenants  of 
the  lease,  the  Virden  Coal  Mining  Company  sank  a  shaft 
on  its  premises,  adjacent  to  the  premises  in  controversy, 
which  shaft  was  completed  August  1,  1870,  within  the  time 
specified  in  the  lease.  We  think,  by  accepting  the  lease 
and  thus  acting  upon  it,  it  became  valid  and  binding,  and 
the  lessor  and  lessee  were  bound  by  its  covenants,  although 
it  was  not  signed  by  the  lessee. 

It  is  averred  in  the  bill,  the  consideration  is  not  sufficient 
to  support  the  grant.  It  appears  from  the  allegations  in 
the  bill  that  the  consideration  was  the  anticipated  benefit 
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to  an  increase  in  value  of  the  lands  of  lessors  near  Virden, 
by  reason  of  the  opening  of  coal  mines  by  lessee  on  its  own 
lands.  This,  it  is  set  up  in  the  bill,  the  Virden  Coal  Com- 
pany did.  As  it  is  not  averred  that  it  did  not  benefit  and 
increase  the  value  of  lessor's  lands,  as  anticipated,  and  as  a 
pleading  is  to  be  construed  most  strongly  against  the 
pleader,  the  presumption  obtains,  the  anticipated  benefits 
and  increased  value  of  lessor's  lands  were  realized. 

It  is  claimed  by  appellant  in  his  bill  that  the  Virden  Coal 
Mining  Company  was  limited  by  its  charter  in  the  purchase 
and  ownership  at  any  one  time,  of  real  estate  to  a  value  not 
exceeding  twenty-five  per  cent  of  its  capital  stock,  and  that 
the  capital  stock  of  such  corporation  was  $20,000.  He  also 
charges  in  his  bill  that  the  Virden  Coal  Mining  Company 
acquired,  and  claim  to  hold,  more  than  $5,000  worth  of  real 
estate  at  one  time,  and  thereby  had  violated  their  charter. 
The  Virden  Coal  Mining  Company  being  authorized  to  pur- 
chase and  hold  lands,  and  James  H.  Henderson  at  the  time 
of  the  making  of  the  lease  having  sufficient  capacity  to  con- 
vey, the  title  was  obviously  vested  in  the  Virden  Coal  Min- 
ing Company  by  the  delivery  of  the  lease,  and  the  question 
whether  it  has,  by  the  purchase  and  use  of  lands,  exceeded 
the  powers  conferred  by  its  charter,  is  one  between  the  State 
and  it,  with  which  James  H.  Henderson,  the  grantor,  or  his 
devisees,  have  no  concern.  Hough  v.  Cook  County  Land 
Co.,  73  111.  23;  Alexander  v.  Tolleston  Club,  110  111.  65; 
Barnes  v.  Suddard,  117  111.  237. 

The  only  oharge  of  fraud  in  the  bill  is  that  it  was  con- 
cealed from  the  lessors  that  the  Virden  Coal  Mining  Com- 
pany was  limited  by  its  charter  in  the  purchase  and  owner- 
ship, at  any  one  time,  of  real  estate  to  a  value  not  exceeding 
twenty-five  per  cent  of  its  capital  stock,  and  that  its  capital 
stock  was  $20,000,  and  it  had  purchased  and  at  that  time 
owned  land  in  Macoupin  county  of  the  value  of  $15,000. 
It  does  not  appear  from  any  averment  in  the  bill  that  the 
lessee,  the  Virden  Coal  Mining  Company,  or  any  of  its  offi- 
cers or  agents,  were  in  any  way  participating  in  this  con- 
cealment, nor  does  it  appear  what  was  said  or  done  to  con- 


444  Appellate  Courts  of  Illinois. 

Vol.  78.]  Henderson  v.  Virden  Coal  Co. 

ceal  these  facts  from  lessors.  But  as  we  have  above  shown 
it  does  not  concern  the  lessors  whether  the  lessee  violated 
the  provisions  of  its  charter  or  not;  that  is  a  matter  between 
it  and  the  State;  and  the  fact  that  it  did  not  disclose  the 
provisions  of  its  charter  to  the  lessors  would  not  be  a  fraud. 

It  is  asserted  by  appellant's  solicitor  that  the  lease 
involved  in  this  controversy  is  void  because  against  public 
policy.  A  contract,  to  be  void  for  this  reason,  the  considera- 
tion must  not  only  not  be  valuable,  but  it  must  be  an  unlaw- 
ful consideration  and  repugnant  to  law,  or  sound  policy  or 
good  morals.  Ex  turpi  contractu^  actio  turn  oretu.  4  Kent's 
Com.  466.  The  consideration  for  the  lease  in  this  case  was 
valuable  and  lawful,  and  not  repugnant  to  the  law,  sound 
policy  or  good  morals. 

It  is  contended  by  appellant  that  the  lease  made  by  James 
H.  Henderson  to  the  Virden  Coal  Mining  Company  is  void 
because  it  tends  to  create  a  perpetuity.  A  perpetuity  is 
defined  to  be  a  limitation,  taking  the  subject  thereof  out  of 
commerce  for  a  longer  period  of  time  than  a  life  or  lives  in 
being  and  twenty-one  years  beyond;  and  in  case  of  a  post- 
humous child,  a  few  months  more,  allowing  for  time  of  ges- 
tation. Waldo  et  al.  v.  Cummings  Estate,  45  111.  421;  Schae- 
f  er  et  al.  v.  Schaef er,  141  111.  337;  Hart  et  al.  v.  Seymour  et  al., 
147  III.  598;  Bigelow  v.  Cady,  171  111.  229.  From  this  defi- 
nition it  is  clear  there  was  nothing  in  the  provisions  of  the 
lease  that  tended  to  create  a  perpetuity.  There  was  no 
provision  in  the  lease  suspending  the  power  of  alienation. 
There  was  no  limitation  taking  the  premises  leased  out  of 
commerce.  The  Virden  Coal  Mining  Company  could  have 
sold  them  the  next  day  after  the  delivery  of  the  lease.  It 
did  in  fact  sell  and  convey  them,  as  it  appears  from  the  bill, 
to  John  W.  Utt,  on  February  21,  1877.  And  on  the  9th  day 
of  September,  1890,  after  the  death  of  John  W.  Utt,  his 
executors  sold  and  conveyed  the  same  premises  so  leased  to 
the  Virden  Coal  Company,  appellee  herein,  and  such  deeds 
of  conveyance  and  assignment  were  duly  recorded. 

The  appellant  invokes  the  statute  of  limitations,  Sea  6, 
Chap.  66,  Kev.  Stat,  of  1845,  which  is  as  follows :  u  No  per- 
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son  who  now  hath  or  hereafter  may  have  any  right  of  entry 
into  any  lands,  tenements  or  hereditaments,  shall  make  any 
entry  therein  but  within  twenty  years  next  after  such 
right  shall  have  accrued,  and  such  person  shall  be  barred 
from  any  entry  afterward." 

He  asserts  in  his  bill  that  no  right  of  entry  accrued  to 
the  lessee  until  August  1, 1870,  the  time  the  lessee  completed 
the  coal  shaft  on  its  own  lands  adjacent  to  those  leased 
of  the  lessor,  James  H.  Henderson,  and  twenty  years  having 
intervened  between  that  time  and  the  commencement  of 
this  suit,  the  lessee  and  its  assigns  and  grantees,  not  having 
entered,  are  now  barred  from  entering  by  virtue  of  this 
statute.  The  statute  now  in  force  is  substantially  the  same 
as  that  of  1845,  except  the  provisions  are  made  more  clear 
and  explained.  The  spirit  and  intent  of  the  statutes  are 
the  same.  Rev.  Stat.  1897,  Ohap.  83,  Sees.  1, 2  and  3.  Both 
statutes  refer  to  cases  where  a  person  has  been  disseized  or 
where  one  is  asserting  an  adverse  claim  to  and  inconsistent 
with  the  right  of  entry.  The  claim  must  be  hostile.  The 
appellee  is  only  claiming  the  right  to  mine  and  remove  the 
coal  and  other  underlying  mineral  deposits  through  a  shaft 
sunk  upon  their  own  adjacent  property.  They  are  not 
asserting  any  right  to  enter  upon  the  surface.  The  lessor, 
James  H.  Henderson,  in  his  lifetime  did  not  claim  any  right 
inconsistent  with  or  adverse  to  the  rights  claimed  by  the 
lessee  or  its  assigns  or  grantees;  neither  did  appellant, 
prior  to  exhibiting  the  bill  in  this  case  in  court.  If  James 
H.  Henderson  had,  during  his  lifetime  and  after  the  execu- 
tion and  delivery  of  the  lease,  mined  and  removed  any  of 
the  coal  from  the  premises,  this  would  have  been  a  disseizure, 
and  a  right  of  entry  would  have  accrued  to  the  lessee  of  the 
premises  leased,  or  as  to  his  assigns  or  grantees,  and  from  this 
time  the  statute  would  begin  to  run. 

Neither  the  lessor  nor  lessee,  or  those  claiming  under  them 
or  either  of  them,  entered  upon  the  leased  premises  and 
mined  or  removed  any  coal. 

The  legal  possession  of  the  premises  leased,  upon  the  mak- 
ing and  delivery  of  the  lease,  if  there  was  no  one  in  posses- 
sion holding  adversely  to  the  lessor,  passed  to  the  lessee. 
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There  are  no  allegations  in  the  bill  to  show  that  James  H. 
Henderson  in  his  lifetime,  or  any  one  claiming  under  him, 
repudiated  the  lease  or  claimed  any  rights  in  the  coal  and 
other  mineral  deposits  mentioned  and  described  in  the  lease 
adverse  to  the  lessee  prior  to  the  filing  of  the  bill  in  this  case. 
If  the  contention  of  the  appellant  is  upheld,  it  amounts 
to  this :  if  a  person  owning  vacant  and  unoccupied  land 
sells  and  conveys  land  to  another,  and  the  vendee  does  not 
enter  upon  and  take  possession  of  it,  the  same  remaining 
vacant  and  unoccupied  for  twenty  years,  the  premises 
reverts  to  vendor.  Wq  do  not  think  appellant's  contention 
is  well  grounded,  nor  do  we  think  he  can  invoke  the  statute 
of  limitations  as  a  bar  in  this  case.  We  hold  there  was  no 
error  in  the  court  sustaining  the  demurrer  and  dismissing 
the  bill. 

The  decree  of  the  court  below  is  affirmed. 


Jonas  Spraker  r.  F.  B.  Ennis,  B.  F.  Kimlin,  James  B. 

Sheapley,  John  W.  Greenwell,  Milton  Shawver, 

Henry  Hedges,  A.  H.  Ryan,  Eli  McDaniel, 

Farthena  Sheapley,  James  Klmlin,  B* 

F.  Kimlin,  Executor  of  the  Estate 

of  William  Kimlin,  Deceased, 

and  Walter  Bartlett. 

1.  Practice— On  Demurrer  Sustained.- -Where  a  party  fails  to  abide 
by  his  demurrer,  but  answers  over  and  has  a  trial  upon  the  merits,  he  is 
not  Sn  a  position  to  raise  in  the  Appellate  Court  any  questions  raised  by 
his  demurrer  in  the  court  below. 

2.  Appellate  Court  FRAcn<^— Misjoinder.— The  question  of  mis- 
joinder of  parties  can  not  be  raised  for  the  first  time  in  the  Appellate 
Court. 

8.  Jurisdiction— When  Presumed— Defective  Service.—  When  the 
return  of  the  officer  as  made  upon  the  only  summons  appearing  in  the 
transcript  is  defective,  but  the  decree  recites  that  the  court  had  jurisdic- 
tion of  the  defendants,  and  as  the  court  continued  the  case  from  term  to 
term,  and  the  certificate  of  the  clerk  shows  that  files  which  should 
appear  in  the  record  are  missing,  the  presumption  obtains  that  the  court 
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acted  upon  other  process  and  service  than  that  which  appears  in  the 
transcript. 

4.  Decrees— Presumptions  in  Favor  of  Lost  Evidence. — When  it 
appears  from  the  certificate  of  the  officer  making  up  a  transcript  for  the 
Appellate  Court  that  there  was  evidence  taken  and  preserved  which  was 
subsequently  lost  from  the  files,  the  court  will  not  reverse  the  decree 
because  of  insufficient  evidence  to  support  it, 

5.  Vracttiqr— Restoration  of  Lost  Evidence.— To  place  a  party  in  a 
position  to  urge  that  the  decree  is  not  supported  by  the  evidence  where 
it  appears  from  the  transcript  that  some  of  the  evidence  heard  in  the 
court  below  is  missing,  he  should  have  taken  steps  to  restore  the  missing 
evidence  before  bringing  the  record  to  the  Appellate  Court  for  review. 

Bill  to  Wind  np  the  Affairs  of  a  Corporation.— Trial  in  the  Circuit 
Court  of  Clark  County;  the  Hon.  Frrdinand  Bookwaltek,  Judge,  pre- 
siding. Decree  for  complainants.  Error  by  defendants.  Heard  in  this 
court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  June  8, 
1808.    Rehearing  denied  November  29,  1898. 

This  is  a  suit  in  equity  to  wind  up  the  affairs  of  the  Farm- 
ers9 Mercantile  Association,  a  defunct  corporation  which 
began  business  at  Martinsville,  Clark  county,  111.,  in  April, 
1876.    The  bill  was  filed  by  directors  and  others  interested. 

After  a  demurrer .  to  the  bill  had  been  overruled  and 
answers  filed,  the  cause  was  referred  to  the  master  in 
chancery  for  proofs  and  findings.  The  master's  report  of 
proofs  and  findings  was  excepted  to,  but  the  court  approved 
it  and  rendered  a  decree  in  favor  of  the  complainants. 

While  the  evidence  heard  by  the  master  is  not  contained 
in  the  record  before  us,  the  facts  recited  in  the  decree  show 
that  the  Farmers'  Mercantile  Association  was  incorporated 
in  1876,  with  an  authorized  capital  stock  of  $1,500,  of  which 
$1,300  was  subscribed  and  paid  for;  that  the  capital  stock 
was  subsequently  increased  $4,500,  of  which  $1,200  was 
paid  for,  making  a  paid-up  capital  of  $2,500;  and  $340  of 
stock  was  subscribed  for  by  parties  that  bad  not  paid  for 
the  same;  that  the  corporation  became  insolvent  soon  after 
its  organization  and  so  continued  until  its  suspension  in 
1888,  at  which  time  its  liabilities  exceeded  $16,000,  while 
its  available  assets  were  less  than  $2,000.  Dividends  were 
declared  and  paid  to  stockholders  with  money  borrowed 
for  that  purpose,  which  the  court  declared  were  unlawfully 
paid. 
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The  court  decreed  that  the  parties  who  had  subscribed 
for  stock  and  had  not  paid  for  the  same  should  pay  to 
Walter  Bartlett,  receiver;  that  the  receiver  recover  from 
the  directors  and  managers  who  had  received  dividends  the 
amounts  received  by  them  respectively  (naming  the  amounts 
from  each);  that  he  recover  from  other  stockholders  the 
amounts  of  dividends  received  by  them  within  five  years 
before  filing  the  bill  (naming  the  amount  from  each);  that 
he  collect  all  sums  due  the  corporation  on  notes  and  accounts; 
that  from  moneys  collected  he  first  pay,  after  the  costs,  the 
amounts  found  due  some  ten  or  twelve  creditors  who  had 
been  in  no  wise  connected  with  the  corporation  as  directors, 
managers  or  stockholders,  then  pay  to  one  B.  F.  Kimlin,  a 
stockholding  creditor,  who  had  been  neither  a  director  nor 
manager,  the  amount  due  him,  $143.38,  and  report  the  bal- 
ance to  abide  the  further  direction  of  the  court. 

The  question  of  adjustment  and  contribution  between 
those  who  had  acted  as  managers  and  directors  and  assented 
to  the  creation  of  indebtedness  in  excess  of  capital  stock 
was  reserved  for  further  determination. 

This  decree  was  rendered  at  the  October  term,  1890,  and 
the  cause  was  continued  from  term  to  term,  with  various 
orders  as  to  reports  of  collection  by  receiver,  etc.,  until  the 
April  term,  1890,  when,  it  appearing  that  all  preferred  cred- 
itors bad  been  paid  and  that  there  remained  unpaid  certain 
debts  to  persons  who  had  acted  as  directors,  the  court  ren- 
dered a  decree  requiring  all  who  had  acted  as  managers 
and  directors  to  contribute  equally  to  a  fund  to  pay  off  the 
remaining  debts.  The  order  was  entered  against  twelve 
such  persons,  plaintiff  in  error  being  one  of  them,  and  the 
amount  each  was  required  to  pay  was  $621.76.  It  was 
ordered  that  the  receiver,  after  collecting  the  amounts  so 
due  from  the  persons  named,  pay  to  the  executor  of  B.  F. 
Kimlin,  a  former  director,  $1,875.28;  to  John  F.  Stone, 
$92.49;  to  F.  B.  Ennis,  $4,704.50,  and  to  Milton  Shawner, 
$1,210.65,  all  directors. 

Between  the  times  of  entering  the  first  decree  and  this 
one,  Samuel  Blankenbeker,  one  of  the  directors,  had  died, 
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and  the  cause  was  continued  for  service  upon  the  adminis- 
trator of  his  estate.  At  the  next  term  a  decree  was  rendered 
requiring  the  administrator  to  pay  the  sum  of  $621.76  in 
due  course  of  administration. 

Whitehead  &  Fix,  attorneys  for  plaintiff  in  error. 

Robert  E.  Hamill,  attorney  for  defendants  in  error; 
Thomas  J.  Golden  and  Gjeaham  &  Tibbs,  of  counsel. 

Mr.  Presiding  Justice  Harxer  delivered  the  opinion  of 
the  court. 

The  record  in  this  case  comes  to  us  in  a  very  confused 
and  disjointed  condition*  In  seeking  a  reversal  of  the 
decree  a  multitude  of  alleged  errors  are  urged  upon  our 
consideration.  The  numerous  points  raised  by  the  demurrer 
to  the  bill  will  not  be  noticed  in  this  opinion,  although  they 
have  been  argued  in  extenso,  for  the  reason  that  plaintiff  in 
error  did  not  stand  by  his  demurrer,  but  answered  and  had 
a  trial  upon  the  merits*  The  claim  of  misjoinder  will  not 
be  noticed  for  the  reason  that  it  can  not  avail  at  this  stage 
of  the  proceedings. 

A  leading  contention  made  by  the  plaintiff  in  error  is 
that  the  Circuit  Court  did  not  have  jurisdiction  of  the 
Farmers9  Mercantile  Association.  There  can  be  no  question 
that  the  return  of  the  officer  as  made  upon  the  only  sum- 
mons that  appears  in  the  transcript  is  defective.  But  the 
decrees  of  October,  1890,  and  April,  1896,  recite  that  the 
court  had  jurisdiction  of  the  defendants,  and  as  the  court 
continued  the  case  from  term  to  term  and  the  certificate  of 
the  circuit  clerk  shows  that  files  which  should  appear  in 
the  record  are  missing,  we  think  the  presumption  should 
obtain  that  the  court  acted  upon  other  process  and  service 
than  that  which  appears  in  the  transcript.  Turner  v.  Jen- 
kins, 79  111.  228;  Heramer  v.  Wolfer,  124  111.  435. 

We  do  not  regard  the  matter  as  very  important,  either, 
for  the  reason  that  the  concern  was  defunct  and  every 
officer  upon  whom  service  could  have  been  had  as  service 
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upon  the  association  as  a  going  concern  was  individually 
before  the  court  as  complainant  or  defendant. 

Much  is  said  about  the  injustice  to  the  plaintiff  in  error 
of  the  decree  of  October,  1890,  and  the  improper  findings, 
therein  contained,  and  the  decree,  of  April,  1896,  wherein 
he  was  compelled  to  contribute  $621.76  toward  the  payment 
of  unsatisfied  claims  held  by  former  directors.  He  was 
compelled  to  contribute  that  sum  because  of  bis  wrongful 
and  fraudulent  acts  as  director.  It  is  claimed  that  the 
decree  in  that  respect  is  wrong  because  there  was  no  find- 
ing as  to  the  length  of  time  served  by  the  different  officers 
and  no  finding  as  to  the  individual  acts  of  the  officers  in 
creating  the  indebtedness.  It  would  seem  that  such  finding 
in  the  decree  would  be  necessary  unless  there  was  evidence 
preserved  in  the  record  upon  which  to  base  the  order  of 
contribution.  The  great  obstacle  in  the  way  of  plaintiff  in 
error  on  that  contention,  however,  lies  in  the  fact  that 
there  was  evidence  reported  by  the  master  and  preserved 
in  the  record  which  was  subsequently  lost  or  abstracted 
from  the  files  of  the  case  as  appears  from  the  certificate  of 
the  clerk  of  the  Circuit  Court.  It  must  be  presumed  that 
there  was  sufficient  in  the  missing  evidence  to  suppQrt  the 
order  of  contribution.  When  it  appears  from  the  certificate 
of  the  officer  making  up  a  transcript  which  comes  to  us 
that  there  was  evidence  taken  and  preserved  which  subse- 
quently became  lost  from  the  files,  we  should  not  feel  justi- 
fied in  reversing  a  decree  because  of  insufficient  evidence  to 
support  it.  To  place  plaintiff  in  error  in  a  position  to  urge 
that  contention  he  should  have  taken  steps  in  the  lower 
court  to  restore  the  missing  evidence  before  bringing  the 
record  here  for  review. 

It  is  apparent  that  the  affairs  of  this  association  were 
conducted  in  a  most  fraudulent  and  high-handed  manner. 
The  plaintiff  in  error  is  not  in  a  position  to  justify  the  very 
bitter  complaint  made  by  him  that  he  is  compelled  to  con- 
tribute to  the  payment  of  indebtedness  made  long  after  he 
ceased  to  be  a  director.  His  acts  while  director  were  just  as 
fraudulent  as  the  acta  of  the  officers  who  followed  him  and 
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of  the  same  kind.    He  and  his  associates  seem  to  have  set 
the  pace  by  which  their  successors  traveled. 

In  view  of  the  transcript  of  the  record  as  presented  to  us 
and  the  certificate  of  the  officer  below  who  made  it  up  we 
feel  constrained  to  affirm  the  decree. 
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James  L.  Hight  and  Edward  I.  Hight  v.  John  W. 

Walker,  Ex'r* 

r 

1.  AssmrpsiT— *br  Money  Received  from  Property  Unlawfully  Sold* 
—A  person  who  knowingly  receives  the  proceeds  of  property  unlawfully 
sold  by  another,  may  be  compelled  to  account  therefor  to  the  owner  in 
an  action  for  money  had  and  received. 

Assumpsit,  for  money  had  and  received.  Trial  in  the  Circuit  Court  of 
Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court 
at  the  November  term,  1897.  Affirmed.  Opinion  filed  June  8,  1898. 
Rehearing  denied  November  29,  1898. 

Johns  &  Housuir,  attorneys  for  appellants* 

Mills  Brothers,  attorneys  for  appellee. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  court 
This  was  an  action  of  assumpsit,  brought  by  appellee  ad 
executor  of  the  will  of  David  Oxer,  deceased,  against  appel- 
lants, to  recover  $1,250,  proceeds  of  the  sale  of  corn  raised 
on  the  David  Oxer  estate,  and  set  apart  to  pay  the  rent 
on  such  estate,  appellants  having  received  such  proceeds 
with  knowledge  of  such  facts.  The  declaration  contains 
the  common  counts,  to  which  the  defendants  pleaded  non- 
assumpsit.  Issues  being  joined,  the  case  was  tried  by  a  jury* 
There  was  a  verdict  for  plaintiff  for  $1,250,  upon  which 
judgment  was  rendered,  and  the  defendants  appealed. 

It  appears  from  the  evidence  that  John  W.  Walker  wa3 
executor  of  the  will  of  David  Oxer,  deceased,  and  as  such 
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had  leased  a  farm  belonging  to  the  estate  to  one  Cravens 
for  the  season  of  1895  for  the  sum  of  $1,250,  to  be  paid 
January  1, 1896.  The  corn  in  controversy  was  raised  on 
this  farm,  and  during  the  season  of  1895.  Walker  was 
engaged  in  the  business  of  buying  and  shipping  grain  at 
Walker's  Station,  on  the  Illinois  Central  railroad,  owning  an 
elevator  and  cribs  at  that  point  in  which  he  stored  corn 
belonging  to  himself  and  corn  belonging  to  others  deposited 
for  storage.  He  charged  and  received  compensation  for  the 
corn  on  storage,  but  mingled  his  corn  and  that  of  depositors 
in  a  common  mass,  so  that  when  the  depositor  called  for  his 
corn,  or  gave  an  order  to  sell  it,  the  number  of  bushels 
deposited  would  be  taken  out  of  the  elevator  and  disposed 
of  as  required  by  the  depositor. 

In  the  fall  of  1895,  Cravens,  the  tenant,  in  order  to  secure 
the  rent,  arranged  with  Walker  to  deposit  in  the  elevator 
and  cribs,  of  the  corn  raised  on  the  demised  premises,  suffi- 
cient to  pay  the  rent,  with  the  understanding  that  when  the 
corn  was  sold  Walker  should  take  the  rent  out  of  the  pro- 
ceeds. Under  this  arrangement  5,205  bushels  of  corn  were 
placed  on  deposit  in  the  elevator  and  cribs  in  the  fall  of 
1895  and  early  spring  of  1896  with  Walker,  to  secure  the 
rent  of  $1,250  by  Cravens  and  his  tenant,  Landrine.  Cravens 
was  to  have,  if  he  desired,  until  July  1,  1896,  to  sell  the 
corn.  This  corn  was  mixed  with  other  corn  when  received, 
the  greater  portion  of  it  being  placed  in  the  elevator,  and 
soon  shipped  out.  A  portion  of  it  was  placed  in  the  cribs; 
sufficient  corn  was  reserved  in  the  cribs  to  meet  this  and 
other  deposits. 

The  appellants  were  bankers  at  Macon,  near  Walker's 
Station,  with  whom  Walker  kept  an  account.  He  was  in 
the  habit  of  depositing  his  drafts  with  them  for  grain  sold 
by  him,  and  of  drawing  checks  on  them  for  grain  purchased 
and  for  other  purposes.  His  account  becoming  largely  over- 
drawn in  the  early  spring  of  1896,  J.  L.  Hight,  one  of  the 
appellants,  urged  him  to  make  his  balance  good,  and  asked 
him  whether  he  could  not  sell  corn  to  raise  what  he  owed 
them.    Walker  testifies,  "  I  told  J.  L  Hight  that  I  did  not 
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have  much  of  my  own  that  was  paid  for,  but  there  was  con* 
siderable  corn  on  deposit.  He  said  money  matters  were 
pretty  tight,  I  would  have  to  do  something.  Could  I  not 
ship  out  the  corn  i  I  told  him  I  could  ship  it  out,  but  the 
corn  was  not  priced,  and  as  it  came  due,  or  as  they  sold  it, 
I  could  ship  it  out,  if  he  (Hight)  would  pay  for  it.  I  waited 
for  an  answer  a  few  minutes  and  said :  '  What  shall  I  do 
about  it  ? '  He  said, '  You  had  better  go  ahead  and  ship  out 
the  corn.'  I  told  him  the  Oxer  corn  was  part  of  the  corn 
and  would  have  to  be  paid  for  by  the  first  of  July.  I  told 
him  several  times  about  the  rent,  and  that  the  corn  was  the 
rent  of  the  Oxer  place,  and  they  said  better  go  ahead  and 
ship  it  out.  They  did  not  say  yes,  they  would  pay  for  it, 
but '  Go  ahead  and  ship  it  out.' " 

Walker,  the  appellee  herein,  soon  after  this  conversation 
commenced  shipping  the  corn  in  large  quantities  and  sold 
it,  the  drafts  therefor  being  deposited  with  appellants,  who. 
collected  the  money  thereon. 

Appellants  deny  that  they  agreed  to  pay  for  corn  appel- 
lee had  on  deposit,  including  the  Oxer  corn,  although  they 
admit  it  was  mentioned  in  the  conversation  had  between 
the  parties  about  shipping  out  the  corn.  £.  L.  Hight,  who 
was  present  at  the  time  of  this  conversation,  corroborates  J. 
L.  Hight  in  his  version  of  it.  They  say  that  Walker  did 
offer  to  ship  and  sell  the  corn  on  deposit,  if  they  would  pay 
the  owners,  and  that  they  declined  to  do  so,  and  only  wished 
him  to  sell  what  belonged  to  him  and  give  them  the  pro- 
ceeds. 

That  the  corn  deposited  by  Craven  under  an  arrange- 
ment with  Walker  that  when  it  was  sold  sufficient  of  the 
proceeds  to  pay  the  rent  for  the  Oxer  farm  for  the  season 
of  1895  should  be  turned  over  to  Walker  was  shipped  and 
sold,  and  the  proceeds  deposited  with  appellants,  stands 
uncontradicted.  The  question  in  dispute  is  whether  appel- 
lants knew  it  was  for  rent  corn  and  that  when  sold  sufficient 
of  the  proceeds  thereof  was  to  be  applied  in  paying  the  rent 
for  the  Oxer  farm  for  the  season  of  1895,  and  whether  they 
did  so  with  the  understanding  they  were  to  pay  appellee  as 
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executor  of  the  will  of  David  Oxer,  deceased,  therefor,  by 
the  first  of  July,  1896.  It  is  admitted  by  J.  L.  Hight  in 
the  conversation  with  Walker,  early  in  March,  1896,  about 
shipping  oat  the  corn,  that  Walker  insisted  that  they  should 
pay  for  the  corn  left  by  Cravens  to  pay  the  rent  for  the 
Oxer  farm;  that  he  held  it  in  store  for  that  purpose.  The 
corn  was  all  shipped  and  sold  but  a  small  quantity  by  early 
in  May,  so  appellants  must  have  known  they  received  the 
Cravens  corn.  Whether  they  agreed  to  pay  Walker  for  it 
was  a  question  for  the  jury.  In  the  case  of  Hight  et  al.  v. 
Banner,  71  111.  App.  183,  the  main  questions  of  fact  in  dis- 
pute in  this  case  were  in  dispute  in  that  case,  that  is, 
"  Whether  the  appellants  received  the  money,  knowing  it 
was  for  corn  belonging  to  depositors,  and  whether  they  did 
so  with  an  understanding  that  they  would  satisfy  the  claims 
of  depositors."  In  Banner's  case,  in  the  trial  court  the 
jury,  on  these  issues  of  fact,  found  against  appellants,  and 
the  judge  presiding  refused  to  disturb  the  verdict,  and 
entered  judgment  thereon  for  Sanner.  From  this  judgment 
appellants  appeal  to  this  court.  These  questions  have  been 
passed  on  by  two  different  juries,  different  nisi  print  judges 
presiding  at  each  trial,  and  also  by  this  court,  our  predeces- 
sors presiding,  each  finding  against  appellants.  Under 
these  circumstances  we  do  not  think  we  would  be  warranted 
in  disturbing  the  verdict  of  the  jury  in  this  case,  because 
the  finding  is  against  appellants  on  these  disputed  questions. 

It  is  insisted  on  behalf  of  appellants  that  the  verdict  of 
the  jury  is  excessive.  It  appears  from  the  testimony  in  the 
record  that  there  was  not  less  than  5,205  bushels  of  the 
Cravens  corn  delivered  as  security  for  the  rent  of  the  Oxer 
farm.  This  amount  at  twenty-four  cents  gives  substan- 
tially the  amount  $1,250,  the  damages  assessed  by  the  jury 
for  appellee. 

It  is  claimed  by  appellants'  counsel  that  this  suit  is 
improperly  brought  in  the  name  of  appellee,  as  the  execu- 
tor of  the  will  of  David  Oxer,  deceased,  and  the  money 
derived  from  the  sale  of  the  Cravens  corn  delivered  to  him 
to  pay  the  rent  did  not  belong  to  him  as  such  executor.    As 
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we  have  said,  the  arrangement  made  between  Cravens  and 
appellee  when  the  Cravens  corn  was  delivered,  was  that 
when  it  was  sold,  sufficient  of  the  proceeds  to  pay  the  rent  for 
the  Oxer  farm  should  be  retained  by  appellee.  The  corn 
was  delivered  to  appellee  under  this  arrangement.  The 
only  matter  reserved  by  Cravens  was  to  name  the  date  it 
should  be  sold,  before  July  1,  1896.  It  is  not  claimed  any 
tortious  act  was  committed  with  reference  to  this  corn  by 
either  appellants  or  the  appellee.  This  action  is  grounded 
on  a  contract  Appellants  agreed  that  if  appellee  would 
ship  out  the  corn  Cravens  had  delivered  to  him  to  pay  the 
rent  due  for  the  Oxer  farm,  and  deposit  the  proceeds  with 
them,  they  would  pay  it  to  him.  Under  this  arrangement 
the  corn  was  shipped  and  sold  and  the  proceeds  deposited 
with  appellants.  Under  such  circumstances  this  court  held, 
in  the  case  of  Hight  et  al.  v.  Sanner,  there  could  be  a  recov- 
ery, and  we  are  not  disposed  to  depart  from  such  holding. 

There  is  an  instruction  not  numbered  in  the  abstract,  given 
on  behalf  of  appellee,  to  which  objection  is  made.  The 
objection  does  not  seem  to  us  to  be  well  taken.  It  simply 
limits  the  right  of  recovery  to  the  amount  of  rent  due,  pro- 
vided the  value  of  the  corn  was  equal  to  or  greater  than  the 
amount  of  the  rent  due.  If  the  value  of  the  corn  was  less 
than  the  amount  of  rent  due,  the  plaintiff's  right  of  recov- 
ery was  limited  to  the  value  of  the  corn.  When  the 
instructions  asked  on  behalf  of  appellants,  and  refused  by 
the  trial  court,  are  read  in  connection  with  those  given,  it  is 
apparent  the  court  was  justified  in  refusing  them.  The 
judgment  of  the  Circuit  Court  will  be  affirmed. 


Tillage  of  Coffeen  v.  William  Huber. 

1.  Appellate  Coukt  Practice.— Findings  of  the  Trial  Court,  When 
Conclusive.— In  cases  where  the  evidence  is  conflicting  on  questions  of 
fact,  the  findings  of  the  court  sitting  as  a  jury  are  conclusive  upon  the 
Appellate  Court,  where  there  is  ample  evidence  tending  to  support  the 
findings. 
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2.  Sales—  Of  Beer,  Where  Made.— Where  an  agent  of  a  brewing  com- 
pany-at  Bellevillehad  a  beer  depot  in  the  village  of  Coffeen^  in  connec- 
tion with  his  agency,  and  took  orders  for  kegs  of  beer  which  he  sent  to 
the  company,  and  to  which  the  company  affixed  tags  with  the  names  of 
the  persons  ordering  it,  and  shipped  it  to  them  through  its  agent  at  Cof- 
feen, it  was  held  thajb  the  sale  of  the  beer  was  made  at  Belleville  and  not 
at  Coffeen. 

Debt,  for  the  violation  of  an  ordinance.  Trial  in  the  Circuit  Court  of 
Montgomery  County;  the  Hon.  TruAan  E.  Ames,  Judge,  presiding. 
Finding  and  judgment  for  defendant  Appeal  by  plaintiff.  Heard  in 
this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  October  5, 
1898. 

IjArfE  &  Cooper,  attorneys  for  appellant. 

Howett  &  Jett  and  Turner  &  Holder,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  brought  by  the  appellant 
against  the  appellee  in  the  Circuit  Court  of  Montgomery 
County,  where  a  trial  was  had  before  the  court  without  a 
jury,  and  the  finding  and  judgment  were  for  the  appellee. 
The  appellant  brings  the  case  to  this  court  by  appeal  and 
insists  the  Circuit  Court  erred,  (1)  in  finding  for  the  appellee, 
as  the  evidence  showed  the  appellee  had  violated  the  ordi- 
nance in  question;  and  (2)  in  refusing  the  three  propositions 
of  law  requested  by  the  appellant. 

The  declaration  charged  that  the  appellee  had  violated 
an  ordinance  of  the  village  of  Coffeen  by  selling  beer  in  the 
corporate  limits  thereof  several  times,  and  sought  to  recover 
therefor  the  fine  prescribed  by  the  ordinance  for  such  offense; 
The  appellee,  by  appropriate  plea,  denied  selling  beer  as 
charged  and  issue  was  joined  on  this  plea. 

The  evidence  in  this  record  on  many  points  was  conflict- 
ing; the  appellant  insisting  that  the  evidence  shows  that  the 
appellee  did  sell  kegs  of  beer  in  the  corporate  limits  of  tho 
village  of  Coffeen,  as  charged,  and  in  violation  of  the  ordi- 
nance in  question,  while  the  appellee  insisted  that  while  the 
evidence  shows  that  certain  customers  of  the  Star  Brewing 
Co.,  of  Belleville,  St.  Clair  county,  Illinois,  living  in  Coffeen 
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and  vicinity,  received  kegs  of  beer  from  said  brewing  com- 
pany through  the  appellee  as  its  agent,  yet  in  every  such 
case  the  sale  of  the  beer  was  made  at  Belleville  and  not  at 
Coffeen.  In  cases  where  the  evidence  is  conflicting  on  ques- 
tions of  fact,  the  findings  of  the  court  sitting  as  a  jury  are 
conclusive  upon  the  Appellate  Court,  when  there  is  ample 
evidence  tending  to  support  the  findings.  In  this  case  we 
are  unable  to  say  that  the  conclusion  reached  by  the  trial 
judge  on  the  questions  of  fact  are  erroneous,  since  the  evi- 
dence tended  strongly  to  show  that  all  the  beer  sold  to 
customers  of  the  Star  Brewing  Company  at  Coffeen  and 
vicinity  was  ordered  directly  by  such  customers  through  the 
appellee  as  its  agent,  and  was  tagged  and  shipped  to  them 
by  the  brewing  company  at  Belleville,  making  the  sale  com- 
plete there  when  the  beer  was  delivered  to  the  railroad  there 
for  such  customers.  Brechwald  et  al.  v.  The  People,  etc., 
21  111.  App.  213. 

The  rulings  of  the  Circuit  Court  on  the  propositions  of 
law  were  in  accordance  with  the  findings  of  fact,  and  there- 
fore not  erroneous,  since  the  findings  of  fact  are  supported 
by  the  evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


William  C.  Blankenbeker,  Administrator  of  the  Estate 

of  Samuel  Blankenbeker,  Deceased,  v.  F.  B.  Ennis, 

B.  F.  Kimlin,  James  B.  Sheapley,  John  W. 

Greenwell,  Milton  Shawver,  Henry  Hedges, 

A.   H.  Ryan,  Eli  McDaniel,  Partheua 

Sheapley,  James  Kimlin,  B.  F.  Kim- 

lin,  Executor  of  the  Estate  of 

William  Kimlin,  Deceased, 

and  Walter  Bartlett. 

1.    See— Spraker  v.  Ennis  et  al.,  supra,  446. 

Bill  to  Wind  Up  the  Affairs  of  a  Corporation.— Trial  in  the  Circuit 
Court  of  Clark  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  pre* 
siding.  Decree  for  complainants.  Error  by  defendants.  Heard  in  this 
court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  June  3, 
1898.    Rehearing  denied  November  29,  1898. 
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Whitehead  «fc  Fix,  attorneys  for  plaintiff  in  error. ' 

Robebt  E.  Hamill,  attorney  for  defendants  in  error; 
Thomas  J.  Golden  and  Graham  &  Tibbs,  of  counsel. 

Opinion  Per  Curiam. 

In  all  essential  features  this  case  is  identical  with  the  case 
of  Jonas  Spraker  v.  F.  B.  Ennis  et  al.,  supra,  and  the  decree 
will  be  affirmed  for  the  reasons  set  forth  in  the  opinion  filed 
in  that  case.    Decree  affirmed* 


W.  C.  Prather  v.  Joseph  Russell, 

1.  Waivee— Of  Exceptions  Taken  to  Rulings  of  the  Court.  —Where 
exceptions  are  taken  to  the  rulings,  of  the  court  as  to  the  admission  and 
exclusion  of  evidence  on  the  trial,  as  appears  from  the  bill  of  exception*, 
but  there  is  no  allusion  to  them  by  counsel  in  his  brief,  the  court  will 
indulge  in  the  presumption  that  all  objections  and  exceptions  to  such 
rulings  are  waived. 

2.  Verdicts— On  Conflicting  Evidence.— Where  the  jury  sees  and 
hears  the  witnesses  testify  in  open  court,  their  opportunities  for  deter- 
mining with  whom  the  truth  rests  are  much  greater  than  the  AppeUate 
Court  can  be  from  a  simple  examination  of  the  record,  and  where  there 
is  no  claim  that  the  verdict  is  tainted  with  prejudice,  partiality  or  pas- 
sion, it  will  be  allowed  to  stand. 

Assumpsit,  for  money  paid,  etc.  Trial  in  the  County  Court  of  Cum- 
berland County;  the  Hon.  Gesham  Monohon,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff.  Appeal  by  defendant  Heard  in  this 
court  at  the  November  term,  1897.  Affirmed.  Opinion  filed  June  3, 
1898.    Rehearing  denied  November  29,  1898. 

S.  S.  Whitehead,  attorney  for  appellant. 

L.  N.  Brewer,  attorney  for  appellee. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  court 
This  suit  was  brought  by  appellee  to  recover  money  paid 
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by  him  to  appellant  on  a  cause  of  action  that  had  been  satis- 
fied. The  case  was  tried  before  a  justice  of  peace  with  a 
jury,  and  a  verdict  was  rendered  in  favor  of  appellee  for 
$L32.  An  appeal  was  prosecuted  to  the  County  Court, 
where  another  trial  by  a  jury  was  had  and  a  verdict  ren- 
dered against  the  appellant  for  $125,  and  judgment  was 
entered  upon  the  veriiict. 

'  There  was  but  one  instruction  asked  and  given  on  behalf 
of  appellee.  Appellant's  counsel  indulge  in  some  criticism 
of  this  instruction  which  does  not  seem  to  be  well  taken. 
The  instruction  announces  the  simple  and  familiar  rule  that 
the  plaintiff  must  make  out  his  case  by  a  preponderance  of 
the  evidence  before  he  can  recover. 

There  were  many  objections  made  and  exceptions  taken 
to  rulings  of  the  court  as  to  the  admission  and  exclusion  of 
.evidence  in  the  trial  in  the  County  Court,  by  appellant,  as 
appears  from  the  bill  of  exceptions,  but  there  is  no  allusion 
to  them  by  counsel  for  appellant  in  his  brief,  so  we  may 
rightfully  indulge  in  the  presumption  that  all  objections 
and  exceptions  to  such  rulings  are  waived.  Strodtman  v. 
Menard  Co.,  158  111.  155;  Brewer  &  Hoffman  Brewing  Co. 
v.  Boddie,  162  111.  346. 

On  behalf  of  appellee  one  instruction  was  asked  and 
given;  on  behalf  of  appellant  twenty-five  instructions  were 
asked  and  given.  On  the  issues  of  fact  there  was  a  conflict 
in  the  evidence.  The  jury  saw  and  heard  the  witnesses 
testify  in  open  court.  Their  opportunities  for  determining 
with  whom  the  truth  rested  were  much  greater  than  ours 
can  be  fron^he  simple  examination  of  the  record,  and  as 
there  is  noiMimation  that  the  verdict  is  tainted  with  preju- 
dice, partiality  or  passion,  it  should  be  allowed  to  stand. 

We  are  of  opinion  the  judgment  of  the  County  Court 
should  be  affirmed. 
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William  E.  Hughes  ?.  Grant  Foreman. 

1.  Attachments—  Where  the  Defendant  Enters  into  a  Recognizance. 
— Where  a  defendant  in  attachment  proceedings  enters  into  a  recogni- 
zance in  conformity  with  the  provisions  of  Sec.  15,  Ch.  11,'R.  S.  entitled 
"Attachments,"  the  character  of  the  suit  as  a  proceeding  in  rem  is 
changed  to  a  proceeding  in  personam,  as  completely  so  as  if  it  had 
been  originally  commenced  by  an  ordinary  summons  and  no  attach- 
ments issued. 

2.  Same—  When  the  Writ  Becomes  Functus  Offici'j— Amendments,-- 
When  a  person  enters  into  a  recognizance  in  conformity  with  the  statute 
the  writ  of  attachment  becomes  functus  officio  and  the  action  is  changed 
to  a  proceeding  in  personam,  and  the  court  may  permit  amendments  in 
the  same  manner. 

8.  Same— In terest  Accruing  During  the  Pendency  of  the  Proceedings. 
— In  attachment  proceedings  the  recovery  is  limited  to  the  amount 
stated  in  the  affidavit,  and  the  interest  thereon  accruing  during  the  pend- 
ency of  the  proceeding. 

4.  Variances— In*  Attachment  Suits.— la  attachment  suits  no  ad- 
vantage can  be  taken  of  a  variance  between  the  declaration  and  the 
affidavit  in  the  amount  of  damages  stated,  except  where  the  declaration 
counts  upon  a  different  cause  of  action  from  that  stated  in  the  affidavit 


Attachment  Proceedings.— Trial  in  the  Circuit  Court  of  Cook  County; 
the  Hon.  Frank  Baker,  Judge,  presiding.  Finding  and  judgment  for 
plaintiff.  Appeal  by  defendant.  Heard  in  Branch  Appellate  Court  at 
the  March  term,  1898.    Affirmed.    Opinion  filed  October  21,  189a 

C.  M.  Hardy,  attorney  for  appellant. 

(460) 
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Grant  Foreman,  attorney jrro  se;  Farson  &  Greenfield,  of 
counsel* 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  cause  was  heard  below  by  the  court  without  a  jury, 
and  the  evidence  being  conflicting  upon  the  facts,  the  find- 
ings as  to  them  by  the  trial  judge  are  as  conclusive  upon 
this  court  as  the  verdict  of  a  jury  would  be,  there  being,  as 
we  have  found  upon  a  full  consideration  of  it,  abundant 
evidence  upon  which  to  base  the  findings.  Questions  of 
law,  therefore,  are  all  that  remain  to  be  considered  in  this 
Opinion. 

It  is  urged  by  appellant  that  error  was  committed  by  the 
refusal  of  the  Circuit  Court  to  entter  judgment  in  favor  of 
appellant,  who  was  defendant  in  that  court,  quashing  the 
writ  upon  the  issue  made  by  the  demurrer  of  appellee, 
plaintiff  below,  to  appellant's  first  plea  in  abatement. 

The  writ  was  in  attachment,  and  appellant  pleaded  to  it 
matter  in  abatement,  to  which  plea  appellee  demurred;  and 
the  demurrer  being  overruled,  it  is  said  by  appellee  the  law 
gave  judgment  that  the  writ  be  quashed,  and  it  was  error  for 
the  trial  court  to  refuse  judgment  for  appellant;  and  author- 
ities are  cited  to  the  effect  that  when  a  plea  in  abatement 
prevails  the  suit  is  necessarily  at  an  end. 

Instead  of  giving  judgment  for  appellant,  the  court  gave 
leave  to  appellee  to  file  an  amended  declaration. 

There  was  no  error  in  such  action  by  the  court.  On  the 
next  day  after  the  writ  issued,  and  before  any  of  the 
foregoing  proceedings,  adverse  to  the  writ,  were  had, 
appellant  entered  into  a  recognizance  in  conformity  with  the 
provisions  of  Section  15,  Ch.  11,  Starr  &  Curtis'  Ed.,  Rev. 
Stat.,  entitled  "  Attachments,"  and  thereupon  the  character 
of  the  suit  as  a  proceeding  in  rem  was  changed,  and  "  became 
a  proceeding  hi  personam  as  completely  as  if  it  had  been 
originally  commenced  by  an  ordinary  summons  and  no 
attachment  had  ever  been  sued  out."  Hill  v.  Harding,  93  111. 
77;  Sharpe  v.  The  W.  J.  Morgan  Co.,  44  111.  App.  346. 

The  writ  was  then  functw  officio,  and  its  previous  effect 
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and  operation  were  "completely  annihilated,"  as  said  in  the 
first  above  cited  case,  and  the  case  being  one  in  personam 
and  as  "  if  originally  commenced  by  an  ordinary  summons," 
it  was  entirely  proper  for  the  court  to  permit  the  filing  of 
an  amended  declaration.  Rev.  Stat.,  Starr  &  Curtis9  Ed., 
Sec.  1,  Chap.  7,  entitled  "  Amendments  and  Jeofails,"  and 
Sec.  3,  Ch.  1,  entitled  u  Abatement." 

To  the  amended  declaration  the  appellant  pleaded  also 
in  abatement,  alleging  a  variance  between  the  writ  and 
amended  declaration.  To  such  plea  appellee's  demurrer 
was  sustained,  and  appellant  was  ordered  to  replead,  which 
was  done  by  filing  the  general  issue  and  a  plea  of  set-off, 
and  upon  the  issues  so  made  the  trial  was  had. 

It  is  now  contended  that  error  was  committed  in  sustain* 
ing  this  last  demurrer. 

The  alleged  variance  was,  as  stated  in  the  plea,  that 
"  The  writ  of  attachment  issued  herein,  on  the  face  thereof, 
demands  of  the  defendant  the  sum  of  $500  debt  and  no 
more;  and  the  said  amended  declaration  does  not  pursue 
said  writ  of  attachment  or  demand  the  same  sum  of  monev 
as  debt  and  costs  claimed  by  the  plaintiff,  but  said  amended 
declaration  is  broader  in  the  amount  demanded  and  alleged 
as  damages,  and  varies  from  said  writ  of  attachment  in  this, 
that  the  writ  of  attachment  by  its  terms  is  for  a  demand  of 
$500  and  no  more,  and  the  plaintiff's  amended  declaration 
is  for  another  and  different  and  larger  sum  of  money,  that 
is  to  say,  for  $1,000  mentioned  and  demanded  in  and  by 
said  declaration  of  damages." 

We  regard  this  last  mentioned  contention  as  being  within 
the  principle  laid  down  in  Plato  v.  Turrill,  18  111.  273,  that 
in  an  attachment  suit  no  advantage  can  be  taken  of  such 
variance,  except  where  the  declaration  counts  upon  a  differ- 
ent cause  of  action  from  that  stated  in  the  affidavit 
In  that  suit  the  affidavit  was  to  an  indebtedness  of  $302, 
while  the  declaration  concluded  in  damages  of  $500. 
The  court  there  said :  "  The  writ  follows  the  affidavit  and 
it  is  not  to  be  supposed  the  plaintiff  can  swear,  in  all  cases, 
to  the  precise  amount  due,  or  damages  sustained;  besides, 
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interest  may  accrue  daring  the  pendency  of  the  proceeding 
which  would  justify  a  judgment  for  more  than  the  amount 
due  at  its  commencement"  See  also  Tunnison  v.  Field, 
31  111.  108. 

The  earlier  Illinois  cases  relied  upon  by  the  appellant 
appear  to  be  such  as  are  within  the  exception  stated  in 
Plato  v.  Turrill,  supra,  viz.:  where  the  declaration  counts 
upon  a  different  cause  of  action  from  the  one  stated  in  the 
writ,  and,  we  think,  do  not  apply  to  a  case  where  the  vari- 
ance is  merely  in  the  declaration  laying  damages  at  a  sum 
larger  than  the  sum  stated  in  the  writ* 

The  remaining  contentions,  including  those  upon  propo- 
sitions of  law  held  and  refused  by  the  court,  depend  upon 
whether  the  trial  judge  found  the  facts  of  the  case  correctly, 
and  there  being  ample  evidence  tending  to  support  his  find- 
ings, we  do  not  feel  justified  in  disturbing  his  conclusions. 

No  reversible  error  appearing  in  the  record,  the  judgment 
of  the  Circuit  Court  is  affirmed. 
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1.  Strebt  Cab  Companies— Rights  of  Natural  Persons  in  Streets.— 
A  person  has  the  lawful  right  to  drive  his  carriage  in  the  tracks  of  a 
street  car  company,  in  the  exercise  by  him  of  care  to  avoid  an  undue 
interference  with  the  superior  right  of  the  company,  and  to  avoid  col- 
lisions  while  so  driving.  The  law  surrounds  him  with  its  protection 
against  such  a  negligent  operation  by  the  company  of  its  tracks  as  in- 
evitably leads  to  his  injury. 

2.  Ordinabt  Cake— Exercise  of,  a  Question  of  Fact.— Whether  a 
person  injured  was  in  the  exercise  of  due  care,  and  whether  a  defendant 
was  guilty  of  negligence,  under  all  the  circumstances,  are  questions  of 
fact  for  the  jury,  under  the  evidence,  and  when  found  against  the  de- 
fendant, with  the  weight  and  preponderance  of  the  evidence  on  the  side 
of  the  findings,  the  verdict  ought  not  to  be  disturbed. 

8.  Damages — Employment  of  Help  in  Business  During  Disability.— 
Expense  necessarily  incurred  by  a  plaintiff  wliile  disabled,  in  procuring 
competent  help  in  his  business  to  do  the  work  which  would  have  been 
performed  by  himself  had  he  not  been  injured,  is  a  proper  subject  of 
allowance  for  damages  in  suitB  of  this  character. 
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4.  Appellate  Coukt  Practice—  When  a  Verdict  WiU  Not  Be  Dis- 
turbed. — An  appellate  tribunal  will  not  disturb  a  verdict  in  a  suit  to 
recover  for  personal  injuries  merely  because  it  would  have  assessed  the 
damage  at  a  less  amount  if  it  had  been  sitting  as  a  jury. 

5.  Verdicts—  When  to  Be  Set  Aside  in  Personal  Injury  Cases.— It  is 
only  where  a  verdict  in  personal  injury  cases  is  so  excessive  as  to  justify 
an  inference  that  it  is  the  result  of  partiality,  prejudice  or  passion, 
that  the  duty  of  an  Appellate  Court  arises  to  set  it  aside. 

6.  Words  and  Phrases—  Use  of  the  Words  "  May  "  and  "  Will"  in 
Instructions.— To  tell  a  jury  that  if  they  find  from  the  evidence  the 
plaintiff  has,  by  a  preponderance  of  the  evidence,  proved  the  material 
allegations  of  his  declaration  their  verdict  "  will"  (instead  of  may)  be 
in  his  favor,  is  to  state  the  law,  and  can  not  by  any  fair  understanding 
of  words,  be  an  invasion  of  the  province  of  the  jury.  "  May  "  could  not, 
in  such  connection,  properly  be  understood  in  the  alternative,  as  may  or 
may  not,  for,  under  the  premise  of  the  instruction,  there  is  but  one 
proper  thing  for  the  jury  to  do,  and  that  is  to  find  for  the  plaintiff.  Had 
the  word  "may"  been  used  instead  of  "will/'  it  would  have  had  to 
stand  for  and  mean  the  same  thing  as  "  will,"  to  be  rightly  understood 
by  the  jury. 

7.  Witness— Physician  Not  Entitle^  to  Fees  in  Advance  When  Tes- 
tifying as  an  Expert,— A  physician  subpoenaed  and  interrogated  as  an 
expert  witness  only,  can  not  refuse  to  testify,  in  either  a  civil  or  crim- 
inal proceeding,  upon  the  ground  that  no  compensation  greater  than 
that  allowed  to  ordinary  witnesses  has  been  paid  or  promised  to  him. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
court  at  the  March  term,  1898.    Affirmed.    Opinion  filed  October  21, 1896. 

Egbert  Jamieson  and  John  A.  Rose,  attorneys  for  appel- 
lant. 


Lackner  &  Butz,  attorneys  for  appellee. 

# 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  is  an  action  by  Gebhardt  W.  Zeiger  to  recover 
damages  for  personal  injuries,  and  for  expenses  to  which  be 
was  put,  together  with  damages  for  injuries  to  property, 
alleged  to  have  been  sustained  by  him  by  reason  of  the 
negligence  of  the  North  Chicago  Street  Railroad  Company. 

The  declaration  alleges  that  on  the  29th  day  of  December, 
A.  D.  1894,  while  the  plaintiff  was  riding  with  due  care 
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in  a  Carriage  on  North  Clark  street,  near  Be  hi  en  avenue,  in 
a  southerly  direction,  one  of  the  defendant's  cable  cars, 
south  bounds  negligently  struck  the  carriage,  thereby  over- 
turning it  and  throwing  the  plaintiff  to  the  ground,  causing 
the  injuries  complained  of  and  putting  him  to  the  expenses 
alleged*  , 

As  appears  from  the  evidence,  on  the  evening  in  ques- 
tion, the  plaintiff,  with  two  ladies,  was  riding  in  a  carriage 
drawn  by  one  horse,  south  bound,  on  Clark  street.  While 
doing  so  the  carriage  was  struck  by  a  train  of  the  defend- 
ant. Whether  such  collision  was  the  result  of  the  negli- 
gence of  the  defendant,  while  the  plaintiff  was  in  the  exer- 
cise of  ordinary  care,  is  the  main  issue  involved. 

At  the  trial  the  jury  found  a  verdict  in  favor  of  the 
plaintiff  and  assessed  his  damages  at  $5,000,  and  judgment 
having  been  entered  on  the  verdict,  the  defendant  brings 
the  record  to  this  court  for  review. 

The  carriage  was  a  one-horse  two-seated  coupe.  The 
plaintiff  sat  upon 'the  front  seat  and  was  driving  the  horse; 
the  ladies  sat  inside.  There  had  been  a  previous  fall  of 
snow,  and  the  sweepings  from  the  car  tracks  and  sidewalk 
had  filled  the  space  between  the  tracks  and  the  sidewalk  to 
such  an  extent  as  to  make  carriage  driving  there  difficult 
and  inconvenient. 

When  somewhere  near  the  middle  of  the  block,  between 
Fullerton  and  Belden  avenues,  the  approaching  train  was 
seen  by  the  plaintiff,  coming  around  the  curve  at  Fullerton 
avenue,  and  about  the  same  time  the  gripman  saw  the  car- 
riage ahead,  and  one  of  the  defendant's  witnesses  testified 
that  the  block  is  more  than  700  feet  long.  At  all  events,  it 
seems  as  though  the  distance  between  the  train  and  the 
carriage  was  an  entirely  safe  one  when  they  were  respect- 
ively first  observed  by  the  gripman  and  the  plaintiff.  The 
plaintiff,  however,  continued  to  drive  in  the  tracks  until  he 
reached  a  point  about  175  feat,  according  to  the  testimony 
of  the  gripman,  from  Belden  avenue,  when  he  started  to 
turn  out.  At  that  time  the  train,  according  to  the  grip- 
man's  testimony,  was  about  fifty  feet  from  the  carriage  and' 
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"was  going  about  three-fourths  speed" — full  speed  being 
eight  miles  an  hour. 

Continuing  our  reference  to  the  gripman's  testimony,  it 
appears  that  when  the  carriage  began  to  turn  out  the  train 
was  slackened  to  "  about  one-fourth  speed,"  and  kept 
approaching  the  carriage,  *' getting  nearer  and  nearer"  to 
it,  until  the  carriage  was  clear  of  the  tracks,  when  the  train 
moved  ahead,  and  in  passing  the  carriage  the  collision 
occurred.  The  theory  of  the  defendant  is  that  the  carriage 
had  cleared  the  track  and  was  at  a  safe  distance  before  the 
train  was  moved  up  to  and  partly  past  it,  and  that  while 
the  train  was  slowly  moving  along  the  plaintiff's  horse 
became  unmanageable  and  backed  or  plunged  the  carriage 
against  the  train,  whereby  the  injuries  resulted. 

On  the  other  hand  the  plaintiff's  theory  is  that  before 
the  carriage  had  fully  cleared  the  track,  and  while  the  left 
hind  wheel  was  still  in  the  track,  the  car,  moving  with 
negligent  rapidity,  caught  the  wheel  and  slued  or  shoved 
the  carriage  around  until  it  was  nearly  turned  about  so  as  to 
make  it  face  in  a  direction  nearly  opposite  to  that  in  which 
it  was  going,  and  finally  upset  it,  thereby  occasioning  the 
alleged  injuries. 

A  studious  consideration  of  the  record  brings  as  to  the 
conclusion  that  the  plaintiff's  theory  is  sustained  by  the 
preponderance  and  weight  of  evidence. 

The  plaintiff  was  driving  out  of  the  tracks  to  the  right  in 
a  diagonal  course,  or  as  the  gripman  testified,  "  he  turned 
off  caticornered "  to  the  right,  and  the  night  was  "  very 
cold,"  and  "  the  snow  made  the  ground  frosty  "  and  "  slip- 
pery." Aside  from,  and  in  addition  to  the  positive  testi- 
mony of  witnesses,  common  observation  comes  in  aid  of 
plaintiff's  testimony,  that  under  such  conditions,  when  the 
left  hind  wheel  was  caught  by  the  moving  car  the  carriage 
would  be  slued  around,  and  when  the  other  hind  wheel  or 
body  of  the  carriage  came  in  contact  with  the  car,  the 
vehicle  would  shortly  be  upset  One  of  the  effects,  in  such 
a  case,  would  be  to  produce  a  scraping  sound  against  the 
side  of  the  car,  such  as  was  heard  by  the  passengers,  and 
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renders  their  testimony  quite  harmonious  with  that  of 
plaintiff  and  some  of  his  witnesses. 

It  is  much  more  consistent  than  the  testimony  of  the 
gripman  that  the  horse — which  was  one  sued  ordinarily  in 
connection  with  a  delivery  wagon — became  unmanageable 
and  reared  and  plunged  and  backed,  before  the  car  touched 
the  carriage. 

The  plaintiff  had  the  lawful  right  to  drive  his  carriage  in 
the  car  tracks  in  the  exercise  by  him  of  due  care  to  avoid 
an  undue  interference  with  the  superior  right  of  the  defend- 
ant, and  to  avoid  a  collision,  and  while  so  driving,  the  law 
surrounded  him  with  its  protection  against  such  a  negli- 
gent operation  by  the  defendant  of  its  tracks  as  would 
inevitably  lead  to  the  injury  of  the  plaintiff.  Booth  on 
Street  Railways,  Section  316. 

Whether  the  plaintiff  was  in  the  exercise  of  due  care, 
and  whether  the  defendant  was  guilty  of  negligence,  under 
the  circumstances,  were  questions  of  fact  for  the  jury, 
under  the  evidence,  and  having  been  found  against  the 
defendant,  with,  as  we  have  above  said,  the  weight  and 
preponderance  of  the  evidence  on  the  side  of  the  findings, 
the  verdict  ought  not  to  be  disturbed. 

But  it  is  urged  that  the  damages  are  excessive.  The 
plaintiff's  leg  was  broken  just  above  the  ankle  joint,  and  it 
was  a  long  time  in  healing — one  of  the  surgeons  in  chargo 
testifying  that  five  casts  were  put  on,  and  it  was  not  until 
some  time  in  May,  more  than  four  months  after  the  injury, 
before  they  were  discarded  and  a  strong  shoe  with  a  steel 
brace  substituted.  It  appears,  also,  that  either  crutches  or 
a  cane  were  required  to  be  used  for  more  than  a  year  after 
the  accident,  and  that  there  remains  some  enlargement  and 
stiffening  of  the  foot  or  ankle  that  interferes  with  the  natural 
use  of  the  leg,  especially  in  going  up  or  down  stairs,  and 
that  such  lack  of  flexibility  is  likely  to  be  permanent. 
The  plaintiff  was  forty-eight  years  old  at  the  time  of 
receiving  the  injury,  which  was  more  than  two  years  before 
the  trial. 

It  cost  the  plaintiff  $104  to  repair  the  carriage,  and  the 
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surgeofis  were  paid  by  him  $450,  and  there  was  some  other 
small  expense,  about  none  erf  which  matters  was  there  dis- 
pute. The  plaintiff  wad  a  wholesale  butcher  and  employed 
twenty-live  men.  The  first  time  he  was  able  to  drive  down 
to  his  place  of  business  was  April  4th  or  5th,  a  little  over 
three  months  after  the  accident,  and  it  was  necessary  for 
him  to  employ  a  superintendent  for  live  months  from  the 
time  of  the  accident,  Which  he  did  at  a  cost  of  $1,000>  for 
salary  paid. 

The  argument  of  defendant's  counsel  against  the  admissi- 
bility of  the  testimony  relative  to  what  the  plaintiff  paid 
for  a  superintendent,  and  the  necessity  for  employing  a 
superintendent,  is  based  wholly  upon  the  original  record 
filed  in  this  court,  and  not  upon  the  full  record  made  in  the 
Circuit  Court.  By  a  supplemental  record  brought  here 
after  defendant's  brief  was  filed,  there  was  brought  up  an 
additional  count  to  the  declaration,  which,  had  it  been  here 
in  the  first  instance,  would  have  doubtless  spared  the  point 
that  there  was  no  basis  made  by  the  pleadings  for  such 
proof*  Such  additional  count  specially  alleged  plaintiff's 
particular  damages  in  such  respect,  and  the  facts  upon 
which  they  were  claimed,  and  was  a  good  basis  for  the 
evidence. 

The  expense  necessarily  incurred  by  a  plaintiff  so  dis- 
abled, in  procuring  competent  help  in  his  business  to  do  the 
work  which  would  hare  been  performed  by  himself  had  he 
not  been  disabled,  was  a  proper  subject  for  allowance  of 
damages  in  this  character  of  suit.  Ashcraft  v.  Chapman, 
88  Conn.  230, 

We  thus  have  left  about  thirty -five  hundred  dollars  as 
the  amount  of  compensation  for  the  injury  to  plaintiff's 
person.  Whether  that  amount  is  right  or  not,  is  not  bus* 
ceptible  of  exact  ascertainment.  An  appellate  tribunal  will 
not  disturb  a  verdict,  in  a  suit  to  recover  for  personal  in  jo* 
ries,  merely  because  it  would  have  assessed  the  damages  at  a 
less  amount  if  it  had  been  sitting  as  a  jury.  It  is  only 
where  the  verdict  in  such  cases  is  so  out  of  the  way  as  to 
justify  an  inference  that  it  is  the  result  of  partiality,  preju- 
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dice  or  passion,  that  the  duty  of  an  Appellate  Court  arises 
to  set  aside  the  verdict 

But  in  this  record  there  is  nothing  to  be  found  to  justify 
such  an  inference.  The  case  seems  to  have  been  fairly  and 
deliberately  tried,  and  full  consideration  given  to  every 
defense  the  defendant  interposed;  and  though  the  verdict  is 
full  in  amount,  it  can  not  be  said  to  be  palpably  wrong. 

Error  is  assigned,  and  argued,  because  of  the  giving  of 
two  of  plaintiff's  instructions,  in  that,  as  it  is  said,  one  of 
them,  by  using  the  word  "  will,"  instead  of  may,  practically 
directs  the  jury  to  find  a  verdict  for  the  plaintiff  in  case 
they  find  that  he  has  proved  the  material  allegations  of  his 
declaration  by  a  preponderance  of  the  evidence;  and  in  the 
other,  it  in  substance  tells  the  jury  it  is  their  "  duty,"  in 
case  they  find  the  defendant  guilty,  to  determine  from  the 
evidence  the  amount  of  the  damages,  if  any,  which,  under 
the  evidence,  he  is  entitled  to  recover;  and  if  the  jury  find, 
from  a  preponderance  of  the  evidence,  that  plaintiff  is 
entitled  to  recover  substantial  damages,  they  "  will"  (instead 
of  may)  fix  the  amount  thereof,  etc. 

In  other  words,  applicable  to  each  instruction,  it  is  argued 
that  the  words  a  will "  and  "  duty,"  as  there  -  employed, 
were  mandatory  and  coercive  upon  the  jury,  and  tended  to 
deprive  the  jury  of  their  freedom  of  action  in  the  matter, 
and  were,  as  used,  an  invasion  by  the  court  of  the  province 
of  the  jury. 

To  tell  a  jury  that  if  they  find  from  the  evidence  the 
plaintiff  has,  by  a  preponderance  of  the  evidence,  proved 
the  material  allegations  of  his  declaration,  their  verdict 
*  will "  (instead  of  may)  be  in  his  favor,  is  to  state  the  law, 
and  can  not,  by  any  fair  understanding  of  words,  be  an 
invasion  of  the  province  of  the  jury.  "May"  could  not, 
in  such  a  connection,  properly  be  understood  in  the  alter- 
native, as  may  or  may  not,  for,  under  the  premise  of  the 
instruction,  there  was  but  one  proper  thing  for  the  jury  to 
do,  and  that  was  to  find  for  the  plaintiff.  Had  the  word 
may  been  used  instead  of  u  will,"  it  would  have  had  to  stand 
for  and  mean  the  same  thing  as  "  will,"  to  be  rightly  under- 
stood by  the  jury. 
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Very  much  the  same  reasoning  applies  to  the  use  of  the 
words  "  duty  "  and  "  will,"  in  the  connection  in  which  they 
were  used  in  the  second  instruction,  and  it  is  unnecessary 
to  elaborate  upon  it.  The  cases  cited  and  relied  upon  by 
appellant  in  this  connection  are  not,  as  we  understand 
them,  parallel  to  this  one,  and  oar  holding  is  in  no  sense 
inconsistent  with  them,  but,  on  the  other  hand,  is  in  har- 
mony with  them. 

While  it  is  exceedingly  important  and  vitally  essential  to 
the  preservation  of  the  right  of  trial  by  jury,  that  the 
Jury's  province  should  not  be  usurped  by  the  trial  judge,  it 
is  no  less  important  and  essential  that  the  functions  of  the 
judge  should  be  preserved  and  exercised,  and  to  instruct 
the  jury  as  to  what  the  law  demands  of  them  when  all  the 
facts  and  conditions  precedent  to  the  demand  of  the  law 
have  been  rightfully  found  by  the  jury  to  exist,  can,  in  our 
view,  never  be  error. 

For  illustration,  we  refer  to  C,  B.  A  Q.  R.  E.  Co.  v. 
Payne,  59  111.  534;  City  of  Aurora  v.  Hillman,  90  111.  61, 
p.  69;  and  there  are  many  others. 

Neither  was  there  error  in  the  refusal  of  defendant's 
instruction  numbered  twenty-eight,  that  the  law  will  not 
require  an  expert  witness  (a  physician  and  surgeon  in  this 
case)  to  testify  in  a  case  unless  be  is  paid  the  usual  fees  of 
expert  witnesses  of  his  class  and  character,  etc. 

This  question  has  lately  been  settled  by  our  Supreme 
Court  in  Dixon  v.  The  People,  168  111.  179,*  holding  that  a 
physician  subpoenaed  and  interrogated  as  an  expert  witness 
only,  can  not  refuse  to  testify,  in  either  a  civil  or  criminal 
suit,  upon  the  ground  that  no  compensation  greater  than 
that  allowed  to  ordinary  witnesses  has  been  paid  or 
promised  to  him. 

We  perceive  no  reversible  error  upon  the  record,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 
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Frank  8.  Weigley,  Alinon  W.  Bulk  ley  and  Edward  E. 
.  Gray  v.  Adolph  Moses,  Impleaded  with 

Robert  W.  Wright. 

1.  Appeal  Bonds—  When  Defective— Effects  of  Negligence  in  Not  hav- 
ing a  Better  Bond  Given, — When  a  defective  or  insufficient  appeal  bond 
is  given  which  will  perform  the  office  of  perfecting  the  appeal,  if  the 
other  side  stands  by  and  takes  none  of  the  steps  necessary  to  have  a  better 
b.md  given,  and  afterward  sues  upon  the  insufficient  bond,  he  must  abide 
by  his  own  neglect. 

2.  Sams— Recovery  on  Defective  Bonds, — The  obligee  in  such  a  case 
will  recover  substantial  or  only  nominal  damages,  or  no  damages  at  nil, 
according  to  the  terms  of  the  bond.  The  question,  at  last,  is  upon  the 
bond  that  was  given,  and  not  upon  a  bond  that  might  have  been  given 
or  that  ought  to  have  been  given,  or  that  was  ordered  to  be  given. 

8.  Costs — Apportioning  of,  Discretionary.  —  The  apportioning  of 
costs,  on  an  appeal  from  a  justice,  is  the  exercise  of  a  discretion,  not 
reviewable  in  error. 

Debt  on  an  Appeal  Bond.— Trial  in  the  Circuit  Court  of  Cook  County, 
on  appeal  from  a  justice  of  the  peace;  the  Hon.  Francis  Adams,  Judge, 
presiding.  Finding  and  judgment  for  plaintiff  for  nominal  damages. 
Appeal  by  plaintiff.  Heard  in  this  court  at  March  term,  1898.  Affirmed" 
Opinion  filed  October  21,  1898. 

Bulkley,  Gray  &  More,  attorneys  for  plaintiffs  in  error. 
Joseph  W.  Moses,  attorney  for  defendant  in  error. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  suit,  originally  begun  before  a  justice  of  the  peace 
and  then  appealed  to  the  Circuit  Court,  was  based  upon  an 
appeal  bond  executed  by  the  defendant,  Adolph  Moses,  as 
surety,  in  a  certain  cause  appealed  from  this  court  to  the 
Supreme  Court  That  cause  was  one  in  which, the  people, 
at  the  relation  of  one  Wright,  was  the  appealing  party. 
The  order  of  this  court  allowed  the  appeal  upon  a  certificate 
of  importance,  "  upon  said  relator  filing  his  bond  in  the  sum 
of  two  hundred  and  fifty  dollars,"  as  recited  in  the  appeal 
bond.    The  condition  of  the  bond  was  as  follows : 


472  Appellate  Courts  of  Illinois. 


j r 

Vol.  78.]  Weigiey  ▼.  Moeee. 

"  Now,  therefore,  if  the  people  of  the  State  of  Illinois 
shall  prosecute  said  appeal  with  effect,  and  pay  all  co6tsand 
.damages  to  be  rendered  against  them,  in  case  the  said  judg- 
ment of  said  Appellate  Court  snail  be  affirmed  in  said 
Supreme  Court,  then  the  above  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  effect,"  and  the  bond  was 
signed  :  "  People  of  the  State  of  Illinois,  by  Robert  W. 
Wright,  relator,"  and  also  by  said  Moses. 

We  omit  consideration  of  whether  the  bond  was  in  com- 
pliance with  the  order  allowing  the  appeal. 

The  Supreme  Court  affirmed  the  judgment  of  this  court 
and  this  suit  was  begun  on  the  bond,  and  the  claim  was  that 
the  defendant  is  liable  for  costs  incurred  and  taxed  in  this 
court  at  $45,  and  in  the  Supreme  Court  at  $21,  aggregating 
$66,  and  interest. 

The  Circuit  Court  took  a  view  of  the  case  opposed  to  the 
claim,  and  gave  judgment  for  the  plaintiffs  for  nominal 
damages  only — one  cent,  and  each  party  to  pay  his  own 
.costs — and  this  writ  of  error  is  prosecuted  from  that  judg- 
ment. 

By  the  judgment  of  the  Supreitie  Court,  affirming  the 
Appellate  Court  judgment,  the  costs  of  that  court  were 
ordered  to  be  paid  by  the  relator. 

In  the  brief  for  defendant  in  error,  it  is  said  he  does  not 
dispute  that  the  bond  was  voluntarily  given,  nor  that  a 
breach  of  the  condition  of  the  bond  to  "  prosecute  the  appeal 
with  effect "  has  occurred,  and  he  admits,  therefore,  the 
plaintiffs  in  error  are  entitled  to  recover  nominal  damages, 
but  no  more,  and  states  what  he  concedes,  and  the  question 
to  be  decided  thus :  "  Conceding  the  obligation  to  be  valid, 
what  is  the  extent  of  the  liability  of  the  surety,  and  to  what 
extent  is  the  condition  of  his  bond  broken?" 

A  surety  on  a  bond  is  not  liable  for  something  for  which 
his  principal  is  not  liable. 

The  principal  in  the  bond  that  was  executed  was  the  peo- 
ple of  the  State  of  Illinois,  and  not  Wright,  the  relator,  and 
under  the  terms  of  the  condition  of  the  bond  the  onlv  liabil- 
ity  of  the  principal  was  to  pay  "  all  costs  and  damages  to  be 
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rendered  against  them,"  the  people,  in  case  of  an  affirmance 
of  the  Appellate  Court  judgment.  That  judgment  was 
affirmed  by  the  Supreme  Court,  and  hence  possible  nominal 
damages,  but  no  costs  were  allowed  against  the  people,  pre- 
sumably because,  they  are  not  liable  for  costs  (Rev.  Stat., 
Sec.  17,  Ch.  38,  entitled  Costs),  the  relator  being  adjudged 
to  pay  them. 

But  plaintiffs  in  error  say  that  the  bond  was  a  voluntary 
one,  and  performed  the  office  for  which  it  was  given  in  per- 
fecting the  appeal  to  the  Supreme  Court,  and,  for  that  and 
other  reasons,  the  obligors  are  estopped  from  denying  their 
liability  under  it. 

Defendant  in  error  concedes  his  liability,  but  says  be  is 
liable  for  nominal  damages  only,  which  is  what  was  allowed, 
and  not  for  substantial  damages. 

It  may  not  infrequently  happen  that  a  defective  or  insuf- 
ficient appeal  bond  is  given  which  will  perform  the  office  of 
perfecting  the  appeal ;  but  if  the  other  side  stands  by  and 
takes  none  of  the  steps*  that  are  open  to  him  to  have  a 
better  bond  given,  and  afterward  sues  upon  the  infirm 
bond,  the  rules  governing  the  liability  upon  bonds  are  not 
to  be  set  aside  in  his  favor,  and  he  must  abide  by  his  own 
neglect.  Sharp  v.  Bedell,  5  Gil.  88;  Young  v.  Mason,  3 
Gil.  55;  Beardsley  v.  Hill,  61  111.  354. 

The  obligee  in  such  a  case  will  recover  substantial 
damages,  or  only  nominal  odes,  or  none  at  all,  according  to 
the  terms  of  the  bond.  The  question,  at  last,  is  upon  the 
bond  that  was  given,  and  not  upon  a  bond  that  might  have 
been  given,  or  that  ought  to  have  been  given,  or  that  was 
ordered  to  be  given. 

Whether  any  recovery  can  be  had,  or  what  recovery,  if 
any,  will  depend  upon  what  is  contained  within  the  four 
corners  of  the  writing.  In  Sharp  v.  Bedell,  supray  the 
court  says : 

"  The  bond  declared  upon  is  not  void,  if  voluntarily 
entered  into,  but  the  defendant  is  only  liable  according  to 
its  terms.  His  liability  can  not  be  extended  so  as  to  make 
him  responsible  to  the  same  extent  as  if  he  had  entered 
into  an  obligation  conditioned  as  the  law  directs. 
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It  matters  not  that  the  parties  executing  the  bond  may 
have  derived  from  it  all  the  advantages  which  a  perfect 
bond  would  have  given  them,  or  that  they  even  intended  to 
execute  such  a  bond  as  the  law  requires." 

No  costs  or  damages  having  been  awarded  against  the 
people,  the  principal  in  the  bond,  the  utmost  liability  of  the 
surety  was  nominal  damages  for  the  technical  breach,  and 
substantial  damages  were  properly  denied. 

The  further  point  is  made  that  the  Circuit  Court  erred  ia 
not  rendering  judgment  against  the  defendant  in  error  for 
all  the  costs,  instead  of  apportioning  them. 

"  The  apportioning  of  costs,  on  an  appeal  from  a  justice, 
is  the  exercise  of  a  discretion,  not  reviewable  on  error/' 
Smith  v.  Kinkaid,  1  111.  App.  620;  Wickersham  v.  Hunl, 
72  111.  464. 

The  judgment  must  be  affirmed. 


Wilhelmina  Fisher  v.  Alex.  Friend  et  al. 

1.  Practice — On  Motion  to  Vacate  Orders  of  Dismissal— -An  affida- 
vit of  an  attorney  in  support  of  a  motion  to  set  aside  an  order  dismiss- 
ing an  appeal  for  want  of  prosecution  which  says  that  "  from  the 
evidence  produced  in  the  justice's  court  on  the  trial  this  affiant  is  of 
opinion  that  the  defendant  has  a  good  defense  to  the  plaintiffs'  claim  in 
this  suit,  and  that  the  plaintiffs  have  no  just  legal  claim  against  the 
defendant,"  is  not  a  sufficient  showing  of  a  meritorious  defense. 

Assumpsit,  for  services  in  procuring  a  tenant.  Trial  in  the  Circuit 
Court  of  Cook  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon. 
Francis  Adams,  Judge,  presiding.  Appeal  dismissed  for  want  of  prose- 
cution. Appeal  to  this  court  by  defendant  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1898.  Affirmed.  Opinion  tiled 
October  21,  1898. 

Kdfus  King,  attorney  for  appellant. 

No  appearance  by  appellees. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court 
This  was  an  appeal  by  the  appellant  to  the  Circuit  Court 
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from  a  justice's  judgment,  and  when  the  case  was  reached 
on  the  docket  of  the  Circuit  Court  the  appeal  was  dismissed 
for  want  of  prosecution,  with  judgment  for  costs  against 
appellant. 

The  bill  of  exceptions  contains  only  the  affidavit  of  appel- 
lant's attorney  that  was  read  and  considered  by  the  Circuit 
Court  upon  appellant's  motion  to  set  aside  the  order  of  dis- 
missal. 

However  meritorious  the  defense  of  appellant  may  have 
been  to  the  claim  of  appellees,  the  only  statement  in  the 
affidavit  of  what  such  defense  consisted  of,  is  as  follows : 

"  Affiant  further  says  that  from  the  evidence  produced 
in  the  justice's  court  on  the  trial,  this  affiant  is  of  opinion 
that  the  defendant  has  a  good  defense  to  the  plaintiffs' 
claim  in  this  suit,  and  that  the  plaintiffs  have  no  just  legal 
claim  against  the  defendant." 

Assuming  that  the  failure  to  prosecute  the  appeal  was 
excusable  under  the  facts  elsewhere  stated  in  the  affidavit, 
it  was  necessary  that  the  affidavit  should  have  stated  facts 
from  which  the  court  might  have  seen  that  there  was  a 
meritorious  defense  to  the  suit. 

The  opinion  of  counsel,  which  is  all  that  is  sworn  to, 
however  able  and  conscientious  we  may  know  him  to  be, 
upon  the  sufficiency  of  facts  not  set  forth,  that  a  good 
defense  to  the  suit  existed,  can  not  take  the  place  of  a  set- 
ting forth  of  facts  upon  which  the  court  may  determine 
their  sufficiency  for  itself. 

The  record  discloses  no  legal  error,  and  the  judgment  is 
affirmed. 


Frederick  Harvey  v.  Katherlne  Keegan. 

1.  Instructions—  Must  Be  in  Writing.—  When  the  court  lays  down 
the  law  by  which  the  jury  are  to  be  governed  in  their  deliberations, 
he  muat  do  so  in  writing;  the  giving  of  an  instruction  orally  as  to  the 
law  in  the  case,  against  the  objection  of  appellant,  is  a  violation  of  the 
statute.    Hurd's  R.  8.,  1897,  page  1212. 
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Assumpsit,  for  wages,  etc.  Trial  in  the  Superior  Court  of  Cook  County, 
on  appeal  from  a  justice  of  the  peace;  the  Hon.  William  G.  Ewhq, 
Judge,  presiding.  Verdict  and  judgment  for  plaintiff.  Appeal  by 
defendant.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1898.    Reversed  and  remanded.    Opinion  filed  October  21,  1898. 

Q.W.&  J.  T.  KRETzoraKB  and  L.  L.  Smith,  attorneys  for 
appellant 

Charles  L.  Mahoney,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court 

This  suit,  begun  before  a  justice  of  the  peace,  and  heard 
in  the  Superior  Court  upon  an  appeal  by  appellant  from  the 
justice's  judgment,  appears  from  the  evidence  to  have  been 
brought  for  the  recovery  of  the  amount  paid  by  the  appel- 
lee for  her  railway  fare  from  a  point  in  New  Mexico  to 
Chicago,  under  an  agreement  between  the  parties  that 
return  transportation  from  that  point  would  be  furnished 
appellee  if  she  should  work  for  appellant,  there  or  else- 
where, in  one  of  his  railway  eating-houses  for  a  period  of 
six  months. 

The  record  shows  that  at  the  conclusion  of  the  evidence 
>'  the  court  suggested  that  he  would  instruct  the  jury  orally, 
if  counsel  agreed,  but  defendant  (appellant  here)  objected, 
and  insisted  that  the  instructions  be  in  writing."  Where- 
upon the  court  gave  the  jury -such  of  the  written  instruc- 
tions asked  by  appellant,  as  were  not  marked  "  refused." 
and,  upon  its  own  motion,  orally  instructed  the  jury  as 
follows : 

"  If  the  jury  find  the  issues  for  the  plaintiff  and  you  find 
that  the  amount  claimed  by  plaintiff  was  to  be  part  of  her 
wages,  you  may  find  said  amount  to  be  due  as  wages  as  a 
servant.'.'  To  the  giving  of  whioh  oral  instruction  exception 
was  then  and  there  taken  by  appellant 

We  need  not  now  discuss  whether  such  oral  instruction 
was  upon  a  point  foreign  to  the  evidence  and  the  issue*, 
although  the  appellee  testified  that  she  was  paid  her  wages, 
for  the  giving  of  an  instruction  orally  as  to  the  law  of  the 
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case,  against  the  objection  of  appellant,  was  an  express 
violation  of  the  statute. 

u  When  the  court  lays  down  the  law  by  which  the  jury 
are  to  be  governed  in  their  deliberations*  then  he  must 
instruct  them  in  writing."  Bloomer  v.  Sherrill,  11  111.  483; 
Ray  v.  Wooters,  19  111.  82;  McEwen  v.  Morey,  60  III.  32; 
I.  C.  S.  R.  Co.  v.  Hammer,  85  HI.  526;  Arcade  Co.  v.  Allen, 
51  111.  App.  305. 

This  court,  in  Greathouse  v.  Summerfield,  25  111.  App. 
296,  applying  the  rule  that  error  without  injury  is  not 
enough  to  reverse  a  judgment  (Dacey  v.  The  People,  116  111. 
555),  held,  that  while  it  was  error  to  instruct  the  jury  orally, 
it  did  not  constitute  reversible  error  in  that  case,  because  it 
was  plain  from  the  entire  record  that  no  injury  could  result 
to  the  complaining  party. 

This  was  further  than  any  other  decision  has  ever  gone 
in  passing  upon  the  statute  in  question,  so  far  as  we  know, 
but,  although  justified  upon  principle,  it  can  not  apply  here, 
where  the  evidence  was  dose  and  conflicting  upon  the  very 
point. 

Aside  from  that  case;  the  only  exception  to  the  rule 
required  by  the  statute,  that  where  not  waived  by  agree* 
ment,  instructions  must  be  in  writing,  is  in  stating  to  the 
jury  the  form  that  their  verdict  may  take,  and  that  exists, 
because  so  doing  can  in  no  proper  sense  be  construed  as  an 
instruction  upon  the  law  of  the  case.  L  C.  R.  E.  Co.  v. 
Wheeler,  149  111.  625. 

Most  clearly,  however,  the  oral  instruction  complained  of 
in  this  case  was  not  merely  as  to  form  of  verdict,  but  was 
upon  a  substantive  proposition  of  statutory  law  in  the  case 
of  servants'  wages. 

Other  alleged  errors  are  urged  upon  us,  but  if  substantial 
in  any  respect,  they  are  not  likely  to  occur  upon  a  second 
trial,  and  we  will  not  discuss  them. 

For  error  in  giving  the  oral  instruction,  the  judgment  is 
reversed  and  the  cause  remanded. 
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Chicago  City  Railway  Co.  v.  Jennie  Fennimore. 

1.  Ordinary  Care — No  Recovery  Without.— A  person  can  not  re- 
cover for  a  personal  injury  unless  at  the  time  of  receiving  the  injury  he 
is  in  the  exercise  of  ordinary  care  for  his  own  safety  and  the  injury 
resulted  from  the  negligence  of  the  defendant. 

2.  Personal  Injuries— Must  be  Attributable  to  the  Defendanfs  Neg- 
ligenee.— The  injury  must  be  attributable  to  the  defendant's  own  neg- 
ligence and  to  that  alone;  if  occasioned  in  any  degree  by  the  plaintiff's 
negligence  he  is  without  redress. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  Stein.  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
court  at  the  March  term,  1898.  Reversed  and  remanded.  Opinion 
filed  October  21,  1898. 

W.  J*  Hynes  and  W.  J.  Ferry,  attorneys  for  appellant 
James  C.  MoShane,  attorney  for  appellee. 


Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

This  is  an  action  to  recover  damages  for  personal  in  juries. 

Appellee,  while  attempting  to  cross  appellant's  tracks  at 
or  near  the  intersection  of  State  and  Forty-eighth  streets, 
Chicago,  at  about  eight  o'clook  in  the  evening,  was  struck  by 
a  south-bound  cable  car  as  she  stepped  in  front  of  it  after 
passing  behind  a  train  going  in  the  other  direction. 

It  is  claimed  that  the  accident  was  caused  by  the  negli- 
gence of  the  appellant  in  not  maintaining  a  sufficient  head- 
light, and  running  the  train  at  an  excessive  rate  of  speed, 
without  giving  sufficient  warning  of  its  approach. 

There  is  evidence  in  behalf  of  appellee  tending  to  show 
that  the  headlight  was  not  burning  as  brightly  as  usual; 
but  it  is  conceded  that  it  was  burning,  and  witnesses  for 
appellee  who  testify  to  its  being  dim,  nevertheless  state  that 
they  saw  it  distinctly  and  had  no  difficulty  in  so  doing,  as 
the  train  was  passing  along  the  street.    The  chimney  of 
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the  lamp  is  said  to  have  been  cracked  or  broken  at  the  top, 
causing  some  smoke.  There  is  considerable  testimony  intro- 
duced by  appellant,  tending  to  show  that  the  light  was  not 
thereby  affected  and  that  it  was  sufficiently  bright.  How- 
ever that  may  be,  evidence  introduced  in  behalf  of  appellee 
tends  to  show  that  the  light  could  be  seen  at  least  as  far 
as  across  the  street. 

The  train  by  which  appellee  was  struck  was  going  at 
the  full  cable  speed,  and  its  bell  or  gong  was  ringing  while 
it  was  passing  the  other  train.  It  is  charged  that  this  rate 
of  speed  was  gross  negligence,  even  though  the  bell  was 
sounding,  when,  as  appellee  claims,  the  headlight  was  dim. 

It  is  contended  that  this  alleged  negligence  was  the  prox- 
imate cause  of  the  accident,  because  appellee  testifies  that 
she  looked  north  while  waiting  for  the  train  to  pass  her, 
and  saw  no  train  approaching  from  that  direction.  It  is 
urged  that  if  it  had  been  burning  properly  she  would  have 
seen  the  headlight  of  the  south-bound  train  among  the 
lights  of  the  city  streets,  and  would  have  been  thus  warned 
of  its  approach. 

After  the  passage  of  the  north-bound  train,  if  appellee's 
testimony  is  accepted,  she  stepped  immediately  behind  it 
and  started  to  cross  the  tracks.  It  is  conceded,  however, 
by  her  counsel,  that  she  did  not  look  north  again  before  so 
crossing :  "  The  only  precaution,"  says  appellee's  counsel, 
"  which  she  could  have  taken,  and  which  she  probably  did 
not  take,  was  to  have  looked  north  after  stepping  from 
behind  the  north-bound  train."  Had  she  taken  this  precau- 
tion she  would  doubtless  have  avoided  the  accident. 

Appellee  can  not  recover  unless  she  was  in  the  exercise  of 
ordinary  care  for  her  own  safety  and  the  injury  resulted 
from  the  negligence  of  the  defendant.  LS.&M.  S.  Ry. 
Co.  v.  Hessions,  150  111.  546,  556. 

"The  injury  must  be  attributable  to  the  defendant's  own 
negligence  and  to  that  alone;  if  occasioned  in  any  degree 
by  the  plaintiff's  negligence,  he  is  without  redress."  N.  J. 
Exp.  Co.  v.  Nichols,  33  N.  J.  L.  434;  see  Chicago  City  Ey. 
Co.  v.  Canevin,  72  111.  App.  82,  and  cases  there  cited. 
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That  this  accident  was  occasioned  by  the  plaintiff^  not 
taking  this  precaution  seems  extremely  probable.  If,  instead 
of  being  struck  by  the  cable  car,  she  had  been  hit  by  a  team 
or  loaded  wagon  coming  along  the  car  tracks  in  the  same 
manner,  by  reason  of  her  failure  to  take  the  ordinary  pre- 
caution of  looking  in  that  direction,  there  would  probably 
have  been  no  question  as  to  whether  her  own  negligence 
was  responsible  for  the  accident.  The  absence  of  a  light  as 
brilliant  as  the  headlight  of  a  cable  car  would  not  be 
regarded  as  excusing  her  own  want  of  care. 

It  is  not  by  any  means  clear  in  this  case,  from  the  eri* 
dence,  that  the  alleged  negligence  attributed  to  the  defend- 
ant company,  even  if  satisfactorily  proved,  had  anything  to 
do  with  misleading  the  appellee  and  thus  causing  the  acci- 
dent. It  is  conceded  not  only,  but  contended  by  appellee's 
counsel,  that  she  walked  immediately  in  front  of  the 
approaching  train  from  behind  the  rear  end  of  another  train, 
without  looking  to  see  if  it  was  safe  to  do  so. 

As  is  said  in  C.  &  N.  W.  Rv.  Co.  v.  Hansen,  166  111.  623- 
628,  "  The  traveler  may  not  be  in  fault  in  failing  to  look 
or  listen  if  misled  without  bis  fault."  In  the  present  case  it 
does  not  appear  that  the  view  when  she  stepped  in  front  of 
the  car  which  struck  her  was  obstructed  by  any  object  or  by 
the  darkness,  even  if  the  noise  of  the  ringing  bell  was  con- 
fused with  or  supposed  to  be  connected  with  the  passing 
instead  of  the  approaching  car.  Unless  she  was  in  fact  mis- 
led by  the  alleged  dimness  of  the  headlight,  the  conclusion 
that  she  was  negligent  under  these  circumstances,  and  that 
such  negligence  contributed  directly  to  the  injury,  would 
result  as  a  matter  of  law.  C.  &  E.  I.  R.  R.  Co.  v.  O'Connor, 
119  111.  5S6,  597;  Chicago  City  Ry.  Co.  v.  Canevin,  supra. 
.  It  is  urged  that  it  was  a  question  for  the  jury  whether 
she  was  thus  misled,  and  whether  the  appellant's  negligence 
was  responsible,  and  that  by  their  verdict  they  have  so 
determined. 

The  jury  returned  a  verdict  for  fifteen  thousand  dollars 
in  favor  of  appellee.  According  to  the  judgment  of  tbe 
trial  court,  which  had  the  parties  and  witnesses  before  it, 
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(bis  verdict  was  four  times  too  large.  We  are  not  to  be 
understood  as  condemning  the  practice  of  requiring  a  remit- 
titur in  proper  cases.  But  a  verdict  so  excessive  tbat  four- 
fifths  of  it  will  be  remitted  to  prevent  a  new  trial,  as  is  said, 
in  C.  &  N.  W.  Ry.  Co.  v.  Cummings,  20  111.  App.  333,  "can 
not  but  be  regarded  as  the  result  of  passion  and  prejudice  on 
the  part  of  the  jury,  and  it  is  difficult  to  see  how  the  vice  in 
such  a  verdict  can  be  cured  by  a  remittitur,  for  the  passion 
and  prejudice  was  in  the  jury  and  must  have  entered  into  and 
permeated  the  whole  finding,  and  must  abide  in  that  which 
remains  as  well  as  in  that  which  is  remitted." 

As  there  must  be  another  trial  we  refrain  from  further 
comment  on  the  evidence. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Ella  C.  Quinlan  v.  John  J.  Badenoch. 

1.  Bill  of  Exceptions— Improper  Statement  of  Evidence  in. — A 
bill  of  exceptions  which  does  not  preserve  the  evidence,  but  states  gen- 
erally that  there  was  evidence  introduced  tending  to  prove,  among  other 
things,  tbat  the  plaintiff  voluntarily  consented  to  an  arrest  and  deten- 
tion, and  evidence  tending  to  sustain  each  and  every  contention  as  to 
fact  by  plaintiff  or  defendant,  as  embodied  by  implication  in  the  instruc- 
tions of  the  court,  is  improperly  framed  so  far  as  questions  arising  upon 
the  evidence  is  concerned. 

2.  iNOTttixrnoNS— Reversible  Error  in.— It  is  not  every  error  in  an 
instruction  which  will  justify  a  reversal  and  a  new  trial.  It  must  appear 
that  the  error  was  prejudicial  and  that  substantial  justice  has  not  been 
done. 

a  AKBXBm— Authority  to  Make. — Authority  to  arreet  a  person  when  a 
criminal  offense  has,  in  fact,  been  committed,  and  the  officer  making 
the  arrest  has  reasonable  ground  for  believing  that  the  person  arrested 
has  committed  it,  is  given  by  Section  842  of  the  Criminal  Code. 

Trespass,  for  false  imprisonment.  Trial  in  the  Superior  Court  of 
Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1893.  Affirmed.  Opinion 
filed  October  21,  1898. 
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Rufqs  Cops  and  W.  A.  Lemma,  attorneys  for  appellant. 

Chables  S.  Thornton,  corporation  counsel,  and  Franz 
Hamlin,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

This  is  an  action  brought  to  recover  damages  from  the 
appellee,  charging  that,  as  chief  of  police  of  Chicago,  be 
imprisoned  the  appellant  without  authority  of  law,  and 
against  her  will,  for  a  long  space  of  time,  to  wit,  three 
wee  its. 

The  defense  pleaded,  first,  not  guilty;  second,  justification; 
and  third,  that  appellant  consented  to  the  arrest  and  deten- 
tion. 

The  bill  of  exceptions  does  not  preserve  the  evidence, 
but  states  generally  that  there  was  evidence  introduced 
tending  to  prove,  among  other  things,  "  that  the  plaintiff 
voluntarily  consented  to  said  arrest  and  detention,  and  evi- 
dence tending  to  sustain  each  and  every  contention  as  to 
fact  by  plaintiff  or  defendant,  as  embodied  by  implication 
in  the  instructions  of  the  court." 

After  a  trial,  extending  over  a  period  of  more  than  two 
weeks,  the  jury  returned  a  verdict  finding  the  appellee  not 
guilty.  It  is  sought  to  set  aside  this  verdict  and  obtain  a 
new  trial,  not  upon  any  claim  that  it  was  not  justified  by 
the  evidence,  nor  even  that  appellant  was  in  any  way  preju- 
diced by  instructions  which  are  complained  of,  but  because 
it  is  claimed  that  certain  instructions  as  given  by  the  court 
do  not  accurately  state,  when  carefully  analyzed,  and  the 
phraseology  of  separate  instructions  combined,  a  correct 
principle  of  law. 

It  is  not  every  error  in  an  instruction  which  will  justify 
a  reversal  and  a  new  trial.  It  must  appear  that  the  error 
was  prejudicial,  and  that  substantial  justice  has  not  been 
done.  Dacey  v.  The  People,  116  111.  576,  and  cases  there 
cited. 

The  Supreme  Court  says  in  the  above  mentioned  case : 
"  The  position  assumed  by  counsel  is  that  if  error  is  foand 
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in  the  instructions,  the  judgment  must  then  be  reversed, 
whether  such  error  operates  to  the  prejudice  of  the  defend- 
ant or  not    Such  is  not  the  law." 

In  this  case  it  is  contended  that  substantially  the  same 
statement  as  to  the  law  relating  to  the  right  to  arrest  and 
imprison  without  a  warrant,  made  in  an  instruction  com- 
plained of  by  appellant,  is  contained  in  one  of  the  instruc- 
tions asked  for  and  given  in  his  behalf,  and  the  contention, 
appears  to  be  well  founded. 

It  is,  we  think,  true,  that  the  instructions  in  question  may 
be  open  to  some  criticism;  but  it  does  not  appear,  and  from 
a  careful  examination  we  can  not  perceive,  that  the  alleged 
error  was  prejudicial  to  the  appellant. 

The  bill  of  exceptions  states  that  there  was  evidence  that 
one  Holmes  had  committed  certain  murders,  and  that 
information  came  daily  to  the  appellee  during  the  entire 
time  appellant  was  in  custody,  to  the  effect  that  the  plaint- 
iff was  guilty  as  accessory  before  the  fact,  of  such  murders 
and  other  felonies.  An  accessory  before  the  fact  to  the 
crime  of  murder  "shall  be  considered  as  principal  and 
punished  accordingly."  (Sec.  271  Criminal  Code,  ReV. 
Stat)  Such  a  oriminal  offense  is  a  felony,  and  in  the  pres- 
ence of  such  evidence,  and  without  the  full  evidence  before 
us,  we  can  not  say  that  appellee  was  not  justified  in  making 
the  arrest  without  a  warrant.  Section  342,  Criminal  Code, 
Rev.  Stat,  gives  authority  to  so  arrest  when  a  oriminal 
offense  has  in  fact  been  committed  and  the  officer  has 
reasonable  ground  for  believing  that  the  person  arrested 
has  committed  it 

If,  as  stated  in  the  bill  of  exceptions,  there  was  "  evidence 
tending  to  prove  that  the  plaintiff  voluntarily  consented  to 
said  arrest  and  detention,"  and  the  jury  believed  such  evi- 
dence, it  is  difficult  to  *ee  upon  what  ground  they  could 
justly  allow  damages  therefor. 

Upon  this  record  it  does  not  appear  that  the  verdict  and 
judgment  in  favor  of  the  appellee  were  not  properly  ren- 
dered and  that  substantial  justice  has  not  been  done. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Mathilda  Szatkowski,  for  use  of  Anna  Depka,r.  Catholic 

Order  of  Foresters,  Windhorst  Court   No.  74, 

Impleaded  with  Michael  Pstrong 

and  Era  Pstrong. 

1.  Bill  of  Exceptions— Procrt<»  of  Amending.— The  practice  of 
amending  bills  of  exceptions  subsequent  to  the  term  at  which  they  are 
signed  and  filed,  on  due  notice  to  the  opposite  party,  in  order  to  correct 
errors  or  supply  omissions  therein,  has  been  repeatedly  sanctioned  by 
the  Supreme  Court,  and  can  not  now  be  successfully  called  in  question. 

2.  Certificate  of  Evidence—  What  Amounts  to  an  Amendment— 
Where  the  record  of  the  court  in  a  case  where  a  fraternal  beneficiary 
society  organized  under  the  laws  of  this  State,  was  a  party,  did  not  show 
that  it  was  authorized  to  do  business  under  a  particular  statute  adopted 
after  its  organization,  leave  was  obtained  to  file  an  additional  record, 
which  was  done,  and  in  which  it  appeared  by  a  certificate  from  the  State 
Insurance  Department,  that  said  society  was  duly  authorized  to  transact 
business  in  this  State  in  conformity  with  the  provisions  of  said 
statute.  It  also  appeared  that  the  court  below  ordered  the  certificate 
be  filed  nunc  pro  tunc  as  of  the  date  of  the  trial  of  said  cause.  It  was  so 
filed  and  appeared  in  said  additional  record  with  the  order  of  court  It 
was  held  in  effect  and  in  fact  to  be  an  amendment  of  the  certificate  of 
evidence. 

Garnishment*— Appeal  from  the  Circuit  Court  of  Oook  County;  the 
Hon.  Edward  F,  Dunnr,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  18A8.    Affirmed.    Opinion  filed  October  21, 

1898. 

Max  Robinson,  attorney  for  appellant. 

Czarnecki  &  Kobalebki  and  E.  S.  Cumkihgs,  attorneys 
for  appellees. 

Mb.  Justice  Horton  delivered  the  opinion  of  the  court 
July  6, 1896,  Anna  Depka  recovered  a  judgment  in  the 
Circuit  Court  against  Mathilda  Szatkowski  for  the  sum  of 
$525.30.  Upon  that  judgment  a  garnishee  summons  was 
issued  July  18th  against  the  Catholic  Order  of  Foresters, 
and  served  July  20, 1896.  By  its  answer  in  the  garnishee 
proceeding  the  issue  is  tendered  that  the  money  in  its  hands 
was  not  liable  to  garnishment  for  the  satisfaction  of  said 
judgment. 
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The  Catholic  Order  of  Foresters  is  a  fraternal  beneficiary 
society.  One,  and  perhaps  the  main  purpose  and  object  of 
said  society,  is  to  furnish  life  indemnity  or  pecuniary  assist- 
ance to  the  beneficiaries  of  deceased  members.  That  society 
was  organized  May  24,  1883,  under  the  lavs  of  this  State. 
The  statute  then  in  force  did  not,  in  terms,  exempt  from 
garnishment  money  due  from  the  society  to  such  benefici- 
aries. By  an  amendment  in  force  July  1,  1893,  of  the  stat- 
ute before  that  date  in  force,  it  is  provided  that  such  money 
shall  not  be  liable  to  garnishment  when  in  the  hands  of  such 
a  society  which  has  been  authorized  to  do  business  in  this 
State. 

At  the  trial  a  jury  was  waived  and  the  cause  was  sub- 
mitted to  the  court 

» 

From  the  original  record  filed  in  this  court,  it  does  not 
appear  that  this  society  had  been  authorized  to  do  business 
in  this  State  under  the  statute  as  amended  in  1893,  which 
provides  such  exemption.  The  brief  of  counsel  for  appel- 
lant is  upon  that  original  record.  It  is  devoted  to  the 
proposition  that  there  is  no  exemption  fixed  by  the  statute 
under  which  said  society  was  organized,  and  that  the  money 
in  the  hands  of  said  society  was  subject  to  garnishment. 
No  mention  is  made  in  that  brief  of  any  proof,  or  any  effort 
to  prove,  that  said  society  had  been  brought  under  the  pro- 
visions of  the  statute  of  1893. 

After  said  brief  for  appellant  had  been  filed,  appellees, 
by  leave  of  this  court,  filed  an  additional  record.  It  thereby 
appears,  by  a  certificate  from  the  State  Insurance  Depart- 
ment, that  said  society  was,  on  the  25th  day  of  July,  1895, 
duly  authorized  to  transact  business  in  this  State  "  In  con- 
formity to  the  provisions,  requirements  and  conditions  "  of 
said  act  of  1893. 

Appellant  thereupon  moved  to  strike  said  additional 
record  from  the  files.  The  decision  of  that  motion  was 
reserved  until  the  final  hearing  of  the  cause,  and  must  be 
first  considered. 

It  appears  by  the  original  record  that  when  the  attorney 
for  defendant  below  offered  in  evidence  said  certificate,  the 
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attorney  for  plaintiff  below  objected  to  the  admission 
thereof.  The  court  overruled  the  objection,  and  directed 
that  it  be  shown  to  counsel,  and  stated  that  the  court  had 
read  it.  (It  will  be  borne  in  mind  that  the  cause  was  being 
tried  by  the  court  without  a  jury.) 

It  also  appears,  from  said  additional  record,  that  after 
appellant's  brief  had  been  filed  in  this  court,  and  upon 
motion  of  appellees,  the  court  below  ordered  that  said  cer- 
tificate be  filed  nunc  pro  tune  as  of  the  date  of  the  trial  of 
said  cause.  It  was  so  filed,  and  appears  in  said  additional 
record  with  said  order  of  court.  It  is  in  effect  and  in  fact 
an  amendment  of  the  certificate  of  evidence. 

In  Guertin  v.  Mombleau,  144  111.  32,  39,  the  Supreme 
Court  says :  "  After  the  appeal  in  this  case  was  perfected, 
appellee  obtained  leave  of  the  Circuit  Court  to  amend  the 
bill  of  exceptions,  and  the  same  was  amended  accordingly, 
and  on  certiorari  was  sent  up  duly  certified.  Appellant 
moved  in  this  court  to  strike  such  amended  record  from  the 
files.  This  will  not  be  done.  It  is  evident  that  the  deed 
*  #  ♦  was  before  the  court  and  considered.  The  orig- 
inal bill  of  exceptions  shows  that  No.  24  of  an  abstract  of 
title  marked  in  pencil  on  margin  'IX,'  being  deed  from 
Ambrose  Allain  to  Alphonso  Bondreau,  conveying  the  dis- 
puted lands  by  quit-claim,  was  offered  and  admitted  in  evi- 
dence. This  is  the  deed  set  out  in  the  amended  bill  of 
exceptions,  and  shows  the  land  conveyed.  There  was,  we 
think,  sufficient  in  the  original  bill  of  exceptions  to  author- 
ize the  amendment." 

In  Fame  Insurance  Co.  v.  Mann,  4  111.  App.  486,  488,  the 
court  says :  "  The  practice  of  amending  bills  of  exceptions 
subsequent  to  the  term  at  which  they  are  signed  and  filed, 
on  due  notice  to  the  opposite  party,  in  order  to  correct 
errors  or  supply  omissions  therein,  has  been  repeatedly 
sanctioned  by  the  Supreme  Court,  and  can  not  now  be  suc- 
cessfully called  in  question.'9 

We  are  of  the  opinion  that  there  was  in  the  case  at  bar 
"  sufficient  in  the  original  bill  of  exceptions  to  authorize  the 
amendments." 
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That  the  action  of  the  Circuit  Court  was  but  an  amend- 
ment of  the  bill  of  exceptions,  seems  to  be  conceded  by 
appellant's  attorney,  for  one  df  the  reasons  he  assigns  in 
•his  motion  to  strike  the  additional  record  from  the  files  is 
that "  no  notice  to  appellant's  counsel  of  the  amendment 
appears  to  have  been  given."  The  record  does  not  show 
whether  there  was  or  was  not  such  a  notice  given.  We 
may  therefore  assume  that  all  necessary  notices  were  given. 
44  Every  intendment  will  be  indulged  in  to  sustain  the 
action  or  judgment  of  the  court  below."  Mullen  v.  The 
People  ex  rel.,  138  111.  607. 

The  motion  to  strike  the  additional  record  from  the  files 
is  denied. 

The  only  brief  or  argument  for  appellant  is  that  based 
upon  the  original  record.  No  reply  is  made  to  the  brief 
and  arguments  for  appellees,  which  is  based  upon  the  orig- 
inal and  amended  record.  We  perceive  no  error  as  the  case 
is  now  before  this  court,  and  as  attorney  for  appellant  can 
not  point  out  any,  or  at  least  has  not  seen  fit  to  attempt  to 
do  so,  the  judgment  of  the  Circuit  Court  will*  be  affirmed. 


Delaware  ft  Hudson  Canal  Company  and  Crescent  Coal  & 

Mining  Company,  v.  Pioter  Socha  and 

Adam  Skrzydlewski,  Adm'r. 

1.  Judgments— Not  to  Be  Reversed  as  to  One  and  Affirmed  as  to 
Another. — A  judgment  is  a  unit  as  to  all  of  the  defendants  against  whom 
it  is  rendered,  and  can  not  be  reversed  as  to  one  or  more  of  them  and 
affirmed  as  to  the  others;  if  erroneous  as  to  one  it  is  erroneous  as  to  all. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendants.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1898.  Reversed  and 
remanded.    Opinion  filed  October  21,  1898. 

Ullmaxn  &  Hacker,  attorneys  for  appellants. 
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Brandt  &  Hoffmann,  attorneys  for  appellees. 

Mb.  Ju8tioe  Horton  delivered  the  opinion  of  the  court 

In  the  view  we  take  of  this  ease  no  extended  statement 
of  facts  is  neoessary.  The  deceased  was  shoveling  coal  in 
the  hold  of  a  vessel  from  which  a  cargo  of  coal  was  being 
discharged,  in  the  city  of  Chicago.  The  coal  was  being 
hoisted  from  the  vessel  and  put  upon  the  dock  by  machin- 
ery. In  doing  this  a  heavy  bucket,  called  by  reason  of  its 
shape,  a  "  clam  shell,"  was  lowered  into  the  vessel,  filled 
with  coal,  then  hoisted  out  and  emptied  upon  the  dock. 
The  employe  who  controlled  the  lowering  and  hoisting  is 
called  the  "hoister."  At  one  of  the  times  when  the  clairi 
shell  was  lowered  into  the  hold  of  the  vessel  the  deceased 
was  struck  by  it  and  killed.  Verdict  and  judgment  were 
for  appellees.  Unless  this  judgment  can  be  sustained  as  to 
both  the  appellants,  it  must  be  reversed  as  to  both. 
Finance  Co.  v.  Hanlon  et  al.,  75 I1L  App.  188.  In  Street  R. 
R.  Co.  v.  Morrison,  160  111.  288,  295,  the  rule  is  stated  thus: 
"  It  is  also  &  rule  applicable  to  trespass,  as  well  as  to  all 
other  actions  at  law,  either  for  torts  or  upon  contracts,  that 
the  judgment  is  a  unit  as  to  all  of  the  defendants  against 
whom  it  has  been  rendered,  and  can  not  be  reversed  as  to 
one  or  more  of  them  and  affirmed  as  to  the  others,  but  if 
erroneous  as  to  one  is  erroneous  as  to  all.  1  Chitty's  Plead- 
ing, 86;  McDonald  v.  Wilkie,  13  111.  22;  Jansen  v.  Varnom, 
89  Id.  100;  Ragor  v.  Kendall,  70  Id.  95;  Claflin  v.  Dunne, 
129  Id.  241. 

The  testimony  is  not  sufficient  to  sustain  the  verdict  and 
judgment  against  appellant,  the  Crescent  Coal  &  Mining 
Company.  The  only  testimony  tending  to  show  any  liabil- 
ity on  the  part  of  that  company  is  that  of  two  witnesses 
who  were  at  the  time  engaged  with  deceased  in  shoveling, 
and  who  swore  that  they  were  working  for  both  the  appel- 
lants, except  the  testimony,  which  is  undisputed,  that  the 
sign  on  the  dock  had  thereon  the  names  of  both  of  the  appel- 
lants. 

Frank  Pendlick,  one  of  these  two  witnesses,  said  that  he 
had  worked  at  the  coal  yard  where  the  acddent  happened 
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all  that  summer  prior  to  the  accident,  which  occurred  Octo- 
ber 31,  1894.  Going  to  the  record  we  find  that  his  testi- 
mony in  full  upon  this  point  is  as  follows : 

"  Q.  Whom  were  you  working  for  there  t  A.  For  the 
companies. 

"  Q.  What  companies  I  A.  The  Delaware  &  Hudson 
Canal  Company. 

"  Q.  What  other  company  ?  A.  The  Crescent  Coal  & 
Mining  Company." 

Again  going  to  the  record,  we  find  the  testimony  of 
Pioter  Socha,  the  other  one  of  these  two  witnesses,  who 
was  a  brother  of  the  deceased,  in  full  upon  this  point  to  be 
as  follows: 

"  Q.  Who  were  you  working  fort  A.  For  the  com- 
pany. 

"Q.  What  company)  A.  The  Delaware  &  Hudson 
Canal  Company. 

"  Q.  Any  other  company  ?  A.  The  Crescent  Coal  & 
Mining  Company. 

"  Q.  How  long  had  you  worked  for  these  companies  at 
that  dock  before  the  defendant,  Socha,  got  killed  ?  A.  A 
year." 

Called  as  a  witness  by  appellants,  Walter  8.  Boyle  testi- 
fied that  he  was,  at^the  time  of  the  accident,  sales  agent  in 
Chicago,  and  had  charge  of  the  business  there  of  the  appel- 
lant, the  Delaware  &  Hudson  Canal  Company;  that  the  coal 
which  was  being  unloaded  belonged  to  that  company;  that 
that  company  unloaded  the  boat  and  paid  the  help;  and 
that  that  company  owned  and  controlled  the  dock  and  coal 
vard  where  this  vessel  was  being  unloaded.  He  also  testi- 
fied  that  he  was  at  that  time  president  of  the  appellant,  the 
Crescent  Coal  &  Mining  Company,  and  that  it  had  no  coal 
on  that  dock. 

Crist  Ellis,  the  hoister,  by  reason  of  whose  negligence  or 
carelessness,  as  it  is  claimed  by  appellees,  the  injury  was 
caused,  testified  that  he  was  working  for  the  Delaware  & 
Hudson  Canal  Company.  The  foreman,  the  engineer,  and 
one  or  more  of  the  workmen  testified  that  they  were  in  the 
employ  of  the  Delaware  &  Hudson  Canal  Company.    The 
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superintendent  of  the  dock  testified  that  the  hoister,  Crist 
Ellis,  was  in  the  employ  of  that  company. 

When  carefully  considered,  the  testimony  of  appellees9 
two  witnesses  is  not  necessarily  in  conflict  with  the  testi- 
mony of  the  other  witnesses.  Neither  of  them  states  specif- 
ically that  the  coal  which  was  being  unloaded  belonged  to 
the  Delaware  &  Hudson  Canal  Company,  or  that  he  was 
working  for  that  company  that  day  or  upon  that  vessel. 
When  asked  who  they  were  working  for— or  working 
for  there — they  both  at  first  replied,  for  the  Delaware  & 
Hudson  Canal  Company.  Then  when  asked  for  what  other 
company,  they  both  said  the  Crescent  Coal  &  Mining 
Company.  These  questions  were  in  immediate  connection 
with  the  inquiry  of  them  as  to  how  long  they  had  worked 
there,  one  replying  that  he  had  worked  there  all  that  sum- 
mer, and  the  other  for  a  year.  Neither  of  them  spoke  the 
English  language,  but  were  examined  through  an  interpre- 
ter. Quite  likely  the  Crescent  Coal  &  Mining  Company 
may  have  had  coal  unloaded  upon  that  dock,  and  that  these 
witnesses  had  worked  for  that  company  in  unloading  coal 
there,  although  there  is  no  such  testimony. 

It  does  not  follow,  as  argued  by  appellees,  that "  the 
signs  would  not  have  been  there  if  both  companies  had  not 
been  interested  in  the  coal "  then  being  unloaded.  Neither 
of  the  appellants  can  be  held  to  be  responsible  for  the  injury 
complained  of,  except  upon  the  doctrine  of  respondeat 
superior.  The  evidence  is  uncontradicted  and  conclusive 
that  Ellis,  the  hoister,  through  whose  carelessness  it  is 
claimed  the  injury  was  caused,  was  not  in  the  employ  of  the 
Crescent  Coal  &  Mining  Company. 

There  is  no  theory  or  basis  apparent  to  us,  upon  which 
the  appellant,  the  Crescent  Coal  &  Mining  Company,  can  be 
held  responsible  for  the  death  of  John  Socha,  under  the  tes- 
timony in  this  record.  As  the  case  must  be  remanded  for 
another  trial,  we  do  not  deem  it  proper  to  express  any 
opinion  as  to  the  liability  of  the  T)ela ware  &  Hudson  Canal 
Company  under  the  testimony  of  this  record. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 
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Stern  et  al.  t.  Willoughby,  Hill  &  Go.  m.  11 

Harry  Hart,  Joseph  Schaffner,  Max  Hart  and  Marcus 

Marx  v.  Hyman  B.  Stern  et  aL 

1.  Appellate  Court  Practice—  What  an  Appeal  Brings  Before  the 
Court, — An  appeal  from  an  order  denying  an  application  to  file  an  inter- 
vening petition  does  not  bring  before  tbe  court  for  review  errors  in  the 
final  decree  or  in  the  proceedings  anterior  thereto;  following  Rosenberg 
et  aL  v.  Stern  et  al.,  77  I1L  App.  248. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Elb^idob 
Hanecy,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1808.    Affirmed.    Opinion  filed  October  21,  1896. 

Hofheimke  &  Pflaum  and  Moban,  Kraus  &  Mayer, 
attorneys  for  appellants. 

Francis  W.  Walker,  attorney  for  appellees;  Newman, 
Nobthrup  &  Levinson,  of  counsel. 

Mr.  Justice  JIorton  delivered  the  opinion  of  the  court. 

The  record  in  this  case,  so  far  as  the  questions  here  to  be 
determined  are  involved,  is  an  exact  duplicate  of  the  record 
in  the  case  of  Jacob  Eosenberg  et  al.  v.  Hyman  B.  Stern  et 
al.,  in  the  Appellate  Court  of  this  district  (77  111.  App.  248). 
The  briefs  and  arguments  first  filed  on  behalf  of  appellants 
in  this  case  are  the  same  as  those  filed  in  the  case  above 
referred  to.  The  controlling  question  is  precisely  the  same 
in  the  two  cases.  In  the  Rosenberg  case  Mr.  Presiding  Jus- 
tice Adams  has  recently  filed  an  opinion  affirming  the  action 
of  the  Circuit  Court.  It  would  be  a  work  of  supererogation 
to  prepare  and  file  an  opinion  here  reviewing  the  case  at 
length  and  stating  reason  for  our  conclusion.  We  fully 
concur  in  the  opinion  of  Mr.  Justice  Adams,  and  refer  to 
the  same  as  conclusive  in  this  case. 

Counsel  for  appellants,  having  filed  in  this  case  duplicates 
of  their  briefs  filed  in  the  Eosenberg  case,  and  referred  to 
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in  said  opinion,  appear,  and  by  leave  of  this  court  file  other 
briefs  which  are  the  same  as  those  at  first  filed  here,  except 
that  those  portions  which  were  in  said  opinion  by  Mr.  Jus- 
tice Adams  ordered  to  be  stricken  out,  are  stricken  there- 
from. 

The  order  and  judgment  of  the  Circuit  Court  appealed 
from,  will  be  affirmed. 


Greenwald  Furniture  Company  v.  American  Lamp  and 

Brass  Company. 

1.  Appellate  Court  Practice— Record  Must  Show  the  Error* 
Belied  On.— Parties  bringing  cases  to  this  court  most  see  .that  the  record 
shows  the  errors  relied  upon  are  truly  assigned. 

« 

Assumpsit— Trial  in  the  Superior  Court  of  Cook  County,  on  appeal 
from  a  justice  of  the  peace;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1898.  Affirmed. 
Opinion  filed  October  21,  1898. 

B.  M.  Shaffner,  attorney  for  appellant 
Joseph  O.  Morris,  attorney  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court 
This  cause  was  commenced  before  a  justice  of  the  peace, 
where  judgment  was  entered  for  $194.85  against  appellant, 
who  then  took  the  case  to  the  Superior  Court  by  appeal. 
It  is  stated  by  counsel  that  the  cause  was  twice  stricken 
from  the  short  cause  calendar,  but  not  without  prejudice. 
It  was  placed  upon  a  calendar,  and  when  called  for  trial 
appellee  moved  to  strike  it  from  such  calendar  for  the  rea- 
son that  it  had  twice  before  been  stricken  from  a  short  cause 
calendar,  but  not  "  without  prejudice."  The  court  overruled 
that  motion,  and  counsel  for  appellant  states  that  the  court 
"  permitted  the  orders  striking  the  cause  from  the  short 
cause  calendar  to  be  amended  by  adding  the  words  '  with- 
out prejudice.1 " 
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Appellant  and  its  counsel  were  present  in  court  at  the 
time  of  the  trial  but  took  no  part  therein.  Verdict  and 
judgment  against  appellant  for  same  amount  as  before  the 
justice  of  the  peace,  via}.,  $194.85.  The  testimony  is  not  pre- 
served in  the  record. 

There  is  no  claim  or  pretense  by  appellant,  appearing 
either  in  the  record  or  in  the  brief  of  its  attorney,  that  it 
has  any  meritorious  defense  whatever  to  appellee's  claim  or 
any  part  of  it.  The  cause  will  not  then  be  reversed  unless 
some  prejudicial  error  in  the  court  below  absolutely  requires 
that  that  be  done. 

It  is  urged  that  the  court  erred  in  refusing  to  strike  the 
cause  from  the  short  cause  calendar  when  it  was  reached  for 
trial.  The  record  does  not  show  at  whose  instance  the  case 
was  stricken  from  the  trial  calendar.  So  far  as  this  court 
is  advised  by  the  record  it  may  have  been  done  at  the 
instance  of  the  appellant.  If  so,  it  could  not  complain  as  to 
that. 

The  only  other  point  presented  is  that  the  court  erred  in 
allowing  orders  striking  the  cause  from  the  short  cause  cal- 
endar to  be  amended  by  adding  the  words  u  without  preju- 
dice." A  sufficient  answer  to  this  is  found  in  the  fact  that 
the  record  shows  no  such  order.  The  only  reference  to  any 
such  order  is  in  a  certificate  of  evidence.  Indeed,  the  rec- 
ord does  not  show  that  this  cause  was  ever  upon  the  short 
cause  calendar,  other  than  when  it  was  called  for  trial  and 
tried,  except  as  appears  in  the  certificate  of  evidence,  and 
then  mostly  in  the  recitation  of  appellant's  motion. 

Perceiving  no  prejudicial  error  in  the  record  in  this  case, 
the  judgment  of  the  Superior  Court  is  affirmed. 


Eiley  Darnell  v.  Albert  J.  Gels. 

1.  Contracts— In  Restraint  of  Trade.— When  contract*  of  this  kind 
are  reasonable  in  their  nature,  and  are  supported  by  a  valid  considera- 
tion, they  will  be  enforced  by  the  courts.  The  question  as  to  whether 
such  a  contract  is  reasonable,  is  a  question  of  both  law  and  fact 

2.  Same— In  Partial  Restraint,  etc— A  contract  which  is  only  in 
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partial  restraint  of  trade  is  valid,  provided  it  is  reasonable  and  has  a 
consideration  to  support  it 

8.  Same— WTien  Void  and  When  Valid. — When  the  restriction  em- 
braces too  large  a  territory  it  will  be  unreasonable  and  void,  as  being 
wider  than  is  necessary  for  the  protection  of  the  party  in  whose  favor  it  is 
imposed;  bnt  where  the  restriction  limite  the  exercise  of  the  occupation 
within  reasonable  bounds,  it  is  valid  as  being  no  larger  than  is  necessary 
to  protect  the  party  in  question. 

Assumpsit,  for  an  alleged  breach  of  agreement  Trial  in  the  Superior 
Court  of  Cook  County:  the  Hon.  Philip  Stein,  Judge,  presiding.  Find- 
ing  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
court  at  the  March  term,  1898.  Affirmed.  Opinion  filed  October  21, 
1898. 

Statement. 

Early  in  1895  a  former  clerk  ox  appellant,  named  Perry- 
man,  was  his  competitor  in  the  gent's  furnishing  goods 
business  at  219  Dearborn  street,  Chicago.  At  that  time 
there  was  a  general  movement  of  ticket  offices  to  Adams 
street,  and  a  Mr.  Hamilton,  who  was  a  renting  agent  and 
acquainted  with  both  parties  to  this  suit,  went  to  appellee, 
who  was  a  ticket  broker,  to  see  if  he  would  lease  the  Perry- 
man  place.  The  statements  by  the  witness  Hamilton  are 
not  materially  contradicted.  He  testified  as  follows :  "  I 
went  to  Mr.  Darnell  and  asked  him  how  much  it  was  worth 
to  him  to  get  Perryman  out.  He  asked  what  he  wanted. 
I  said  Perryman  wanted  $1,500;  that  I  had  a  tenant  who 
would  take  the  place,  but  that  Ire  would  not  pay  that 
amount  of  money,  and  asked  what  it  was  worth  to  him;  be 
said  it  wasn't. usual,  and  he  would  like  to  have  it  done  very 
quietly,  as  he  would  not  like  to  have  it  generally  known  be 
was  buying  out  any  competitor,  but  he  would  give  $500  to 
get  him  out  of  the  place,  provided,  the  tenant  who  took  it 
would  sign  an  agreement  he  would  not  sublet  while  Darnell 
was  there  to  any  other  gents'  furnishing  goods  business.  I 
went  to  see  Mr.  Geis,  who  told  me  at  the  time  he  would  not 
pay  any  bonus;  he  thought  the  rent  was  a  little  too  high, 
and  he  didn't  think  he  would  pay  any  more  for  it  than  just 
the  lease.  Several  days  after  Mr.  Geis  sent  for  me  and  said 
if  I  could  get  from  Mr.  Darnell  $500  he  would  take  the 
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place.  I  went  to  see  Mr.  Darnell,  and  said  for  $500 1  could 
deliver  the  premises  and  have  them  vacate*!.  Ho  said  he 
didn't  feel  like  paying  $500  cash,  but  if  Mr.  Geis  will  pay 
the  money,  I  will  pay  him  $100  to-day  and  $100  thereafter 
on  the  first  of  each  and  every  month,  and  he  did  give  me  a 
check  which  I  gave  to  Mr.  Geis,  and  I  wrote  an  agreement 
which  Mr.  Geis  signed,  saying  he  woifld  not  sublet  to  a 
furnishing  goods  store." 

The  negotiations  between  Hamilton  and  Perryman, 
resulting  in  the  latter  agreeing  to  accept  $500,  took  some 
considerable  time. 

Appellant  signed  and  delivered  to  appellee  the  following 
paper: 

"Chicago,  April  1,  1895. 
Mr.  A.  J.  Geis  : 

Dear  Sib  :  This  is  to  certify  that  I  agree  to  pay  you 
($100)  one  hundred  dollars  cash  the  moment  you  show  me 
the  Perryman  lease  transferred  to  you.  And  I  also  agree 
to  pay  you  one  hundred  dollars  per  month  for  the  next  four 
succeeding  months,  making  five  hundred  dollars  in  all,  in 
consideration  that  you  give  me  a  written  agreement  that 
you  will  not  sublet  the  Perryman  store  to  be  used  for  men's 
furnishing  goods  during  the  term  of  your  four  years*  lease, 
etc.  Riley  Darnell." 

Appellee  paid  to  Perryman  the  $500,  and  signed  and 
delivered  to  appellant  the  following  paper : 

UI  hereby  agree  to  not  sublet  my  store,  No.  219  Dear- 
born street,  to  anything  which  will  conflict  with  the  busi- 
ness now  conducted  by  .Riley  Darnell,  said  business  being 
the  one  of  a  gentleman's  furnisher,  for  the  term  of  my  lease, 
running  until  May  1,  1899." 

•  Appellant  paid  appellee  $100  at  the  time  the  arrange- 
ment was  consummated,  $100  on  the  first  of  June,  1895, 
and  $100  on  the  first  of  July,  1895.  He  failed  to  make  the 
remaining  two  payments,  due  in  August  and  September, 
1895,  and  he  testified  that  he  did  so  because  "  I  was  told  by  a 
party  Mr.  Geis  wasn't  able  to  carry  out  his  contract;  that 
I  was  foolish  to  do  such  a  thing  as  to  pay  that" 
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November  2,  1895,  this  suit  was  brought  by  appellee 
before  a  justice  of  the  peace  to  recover  from  appellant  the 
$200  unpaid;  judgment  was  rendered  against  appellant,  and 
an  appeal  taken  to  the  Superior  Court* 

Appellee  occupied  the  premises  until  December  1, 1896, 
when  he  delivered  them  to  the  landlord,  Mr,  Heisen,  who 
canceled  his  lease.  '  Since  then  appellee  has  had  no  control 
over  the  premises,  and  there  has  been  no  restriction  on  the 
landlord  concerning  the  renting  of  the  same  for  a  gent's 
furnishing  goods  store.  The  premises  have,  however,  never 
been  occupied  as  a  gent's  furnishing  goods  store  since  the 
time  appellee  first  took  possession  of  them. 

Thornton  &  Chancellor,  attorneys  for  appellant. 

Whatever  may  have  been  the  rule  that  formerly  pre- 
vailed, the  true  test  in  determining  the  validity  of  this  class 
of  contracts,  according  to  the  latest  and  best  considered 
modern  authorities,  is  not  whether  the  restraint  imposed  be 
absolute  or  general,  limited  or  qualified,  but  whether  a  con- 
tract in  restraint  of  trade  exists,  whose  enforcement  would 
injure  or  have  a  tendency  to  injure  the  public.  2  Beach  on 
Modern  Law  of  Contracts,  Sections  1569,  1688;  Nester  v. 
Con.  Brewing  Co.,  161  Pa.  St.  473;  More  v.  Bennett,  140 
III.  t>9;  Skrainka  v.  Scharringhauser,  8  Mo.  App.  522;  Tool 
Co.  v.  Norris,  2  Wall.  45,  46;  Texas  Standard  Oil  Co.  v. 
Adoue,  S3  Tex.  650;  Foss  v.  Cummings,  149  111.  853;  Beal 
v.  Chase,  31  Mich.  490;  Diamond  Match  Co.  v.  Koeber,  35 
Hun,  421;  Gulick  v.  Bailey,  5  Halsted  (N.  J.),  96;  Craft  v. 
McConoughy,  79  111.  347. 

All  contracts  whose  operation  prejudices  or  is  calculated 
to  prejudice  the  welfare  of  the  public,  are  void. 

In  passing  upon  the  validity  of  this  class  of  agreements, 
what  the  welfare  of  the  public  demands  is  a  consideration 
that  is  primary  and  paramount  to  all  others;  and  it  is  the 
duty  of  the  court  to  see  that  the  interests  of  the  public  are 
in  no  manner  or  degree  jeopardized.  Morris  Bun  Coal  Co. 
v.  Barclay  C.  Co.,  68  Pa.  St.  173. 

In  all  cases  of  contracts  in  restraint  of  trade,  whether 
the  restraint  imposed  be  absolute  or  general,  limited  or 
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qualified,  the  law  presumes  that  they  are  illegal,  and  it 
devolves  upon  the  party  seeking  to  enforce  such  a  con- 
tract to  rebut  this  presumption  by  establishing  the  fact 
that  it  not  only  was  made  upon  a  consideration  that  would 
support  a  contract  in  which  the  public  have  no  interest,  but 
that  it  was  entered  into  for  good  reasons;  that  the  agree- 
ment was  proper,  reasonable  and  useful  in  the  eye  of  the 
law,  as  that  it  was  made  to  protect  a  vendee  in  the  enjoy- 
ment of  a  business  and  its  good  will  which  he  purchased 
from  his  vendor,  or  that  it  involved  some  similar  element 
which  made  it  a  reasonable  and  useful  contract.  The  Texas 
Standard  Oil  Co.  v.  Adoue,  S3  Texas,  650;  Morris  C.  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.  185;  Brown  v.  Rounsayell,  78 
I1L  589;  Ward  v.  Byrne,  5  Mees.  &  W.  54S;  Pierce  v.  Fuller, 

8  Mass.  223;  Mallan  v.  May,  11  Mees.  &  W.  653;  Chappell 
v.  Brockway,  21  Wend.  157;  Callahan  v.  Donnolly,  45  Cal. 
152,  154;  Talcott  v.  Brackett,  5  III.  App.  60;  Ross  v.  Sadg- 
beer,  21  Wend.  165;  11  Am.  Ry.  &  Corp.  Reports,  page 
407,  note  13;  More  v.  Bennett,  41  111.  App.  164;  Mitchell  v. 
Reynolds,  1  P.  Wms.  181;  Field  Cordage  v.  Natl.  Cordage 
Co,,  6  Ohio  Cir.  Ct  615;  Leather  Cloth  Co.  v.  Lorsont,  L.R.  9. 

Contracts  in  partial  restraint  of  trade  which  the  law 
upholds  are  those  which  are  made  for  the  purpose  of  pro- 
tecting a  party  in  the  enjoyment  of  a  business  and  its  good 
will  from  the  future  competition  of  his  vendor  within  cer- 
tain prescribed  limits,  or  are  based  on  similar  circumstances 
which  makes  it  equitable  and  reasonable  for  the  parties  to 
enter  into  the  agreement.  11  Am.  Ry.  &  Corp.  Reports, 
page  425,  note  29;  pages  407,  408,  409,  410,  note  13;  page 
421,  note  25;  More  v.  Bennett,  140  111.  69;  Carroll  v.  Giles, 

9  S.  E.  Rep.  422;  Chapin  v.  Brown  Bros.,  83  Iowa,  160; 
Goal  Co.  v.  Coal  Co.,  68  Pa.  St.  173;  Greenhood  on  Public 
Policy,  page  683. 

H auze  &  D anzinger,  attorneys  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 
It  is  argued  by  appellant  that  the  contract  in  question  ifi 

voc  lxxviii  as 
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in  restraint  of  trade  and  against  public  policy,  and  that 
therefore  the  judgment  should  be  reversed.  This  question 
is  argued  at  length  by  attorneys  for  appellant,  accompanied 
by  very  elaborate  citations  of  authorities.  The  facts  do 
not,  however,  sustain  the  contention  that  the  agreement  in 
question,  so  far  as  it  is  here  involved,  is  open  to  the  objec- 
tion urged  against  it.  There  is  no  agreement  that  Perry- 
man,  a  former  employe  of  appellant,  should  not  continue  in 
business,  or  that  he  should  not  do  so  in  that  immediate 
locality.  The  restriction  applies  to  only  one  store  in  this 
great  city,  and  to  that  for  only  a  limited  period.  That 
could  not  injure  or  have  a  tendency  to  injure  the  public. 

When  contracts  of  this  kind  are  reasonable  in  their 
nature,  and  are  supported  by  a  valid  consideration,  they 
will  be  enforced  by  the  courts.  The  question  as  to  whether 
such  a  contract  is  reasonable,  is  a  question  of  both  law  and 
fact. 

In  the  case  of  Hursen  v.  Gavin,  162  111.  377,  a  bill  was 
filed  to  restrain  appellant  from  engaging  in  the  livery  and 
undertaking  business  in  the  city  of  Chicago  for  the  remain- 
ing portion  of  a  contract  period  of  five  years.  The  court  in 
ttiat  case  says  (p.  380)  that  "  a  contract  which  is  only  in 
partial  restraint  of  trade  is  valid,  provided  it  is  reasonable 
and  has  a  consideration  to  support  it*  *  *  *  When  the 
restriction  embraces  too  large  a  territory  it  will  be  unrea- 
sonable and  void,  as  being  wider  than  is  necessary  for  the 
protection  of  the  party  in  whose  favor  it  is  imposed;  bat 
where  the  restriction  limits  the  exercise  of  the  occupation 
within  reasonable  bounds  it  is  valid  as  being  no  larger  than 
is  necessary  to  protect  the  covenantee. " 

And  again  on  page  328  :  "  Where  one  person  is  restrained 
from  doing  a  particular  business  in  a  particular  place,  com- 
petition is  left  open  to  all  others  and  there  is  no  injury  to 
the  public." 

In  Linn  v.  Sigsbee,  67  111.  75,  80,  the  Supreme  Court 
says :  "  The  rule  is  well  settled  that  any  partial  restraint  of 
trade,  or  an  agreement  not  to  transact  business  at  specified 
places    *    *    *    will  not  invalidate  the  agreement." 
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The  contract  in  question  is  reasonable,  is  supported  by  a 
good  and  sufficient  consideration,  is  only  a  limited  and  par- 
tial restraint  of  trade,  if  indeed,  it  be  any  such  restraint, 
and  is  a  valid  and  binding  contract 

And  this  interpretation  of  the  law  when  applied  to  the 
facts  in  the  case,  is  in  accord  with  justice  and  equity.  The 
judgment  is  for  the  amount  paid  by  appellant  to  Perryman, 
in  money,  for  and  with  the  full  knowledge  and  at  the 
instance  and  request  of  appellant    It  should  be  repaid. 

The  fact  that  appellee  has  surrendered  possession  of  the 
premises  to  the  landlord  does  not  change  the  questions 
involved  in  this  case.  The  landlord,  so  far  as  appears  by 
this  record,  may  have  promised  appellee  at  the  time  of 
such  surrender  that  said  premises  should  not  be  let  so  as  to 
violate  appellee's  agreement  with  appellant.  There  had 
been  no  breach  of  appellee's  agreement  when  this  suit  was 
commenced  or  when  it  was  tried  in  the  Superior  Court. 
Appellee  can  not  sustain  a  contention  that  there  may  in 
the  future  be  a  breach  of  appellant's  agreement,  and  that 
therefore  appellant  can  not  recover,  Should  there  be  a 
breach  of  his  contract  by  appellant  the  appellee  would  then 
have  his  remedy. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Edward  C.  Williams,  Adm'r,  v.  Sterns  Paper  Company*     m%m 

1.  Voluntary  Assignments— .4utfiority  of  Assignee  to  Continue 
Business,  etc — The  County  Court,  proceeding  under  the  assignment  act, 
derives  its  power  solely  from  the  statute,  and  no  authority  is  there  given 
to  empower  an  assignee  to  continue  the  business  of  an  insolvent  debtor 
at  great  expense  and  to  borrow  money  or  create  an  indebtedness  for  that 
purpose.  Any  order  of  the  County  Court,  authorizing  such  a  course  or 
providing  that  the  assignee  may  issue  certificates  for  such  indebtedness, 
making  the  same  a  first  lien  upon  any  property  or  effects  belonging  to 
the  insolvent's  estate  which  may  come  into  the  possession  of  the  assignee, 
is  invalid  and  in  no  wise  affects  the  rights  of  parties  holding  prior  liens. 

2.  Saxa— Personal  Liability  of  the  Assignee.— Under  the  assignment 
act  the  assignee  is,  in  many  respects,  absolutely  subject  to  the  control 
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and  direction  of  the  County  Court,  while  in  some  respects  he  has  com- 
mon law  powers  and  is  subject  to  common  law  liabilities.  What  his 
position  as  to  personal  liability  may  be,  depends  upon  the  facts  and  cir- 
cumstances of  each  particular  case. 

8.  Same — When  the  County  Court  Acquires  Jurisdiction. — When  an 
assignment  is  made  and  recorded,  the  County  Court,  in  the  character  of 
an  insolvent  debtor's  court,  by  operation  of  law,  at  once  acquires  juris- 
diction over  and  becomes  possessed  of  all  the  property  and  estate  em- 
braced within  the  assignment.  The  assignee,  the  insolvent  debtor,  and 
all  persons  claiming  an  interest  in  or  upon  the  fund,  are  subject  alike  to 
the  summary  jurisdiction  of  that  court. 

.  4.  Sake— Liability  When  the  Assignee  Has  No  Authority  to  Create 
the  Debt — A  trustee  is  frequently  held  to  be  personally  liable  simply 
because  he  had  no  authority  to  create  a  contract  obligation  on  the  part 
of  his  principal, 

5.  Same— Relation  of  Assignee  and  His  Creditors.— The  relations  of 
an  assignee  continuing  the  business  of  an  insolvent  debtor,  and  the  cred- 
itors, are  those  of  trustee  and  cestui  que  trust.  Their  rights,  duties  and 
obligations  as  to  each  other  are  those  of,  and  are  to  be  determined  by  the 
Tules  governing  the  relation  of,  trustee  and  cestui  que  trust. 

6.  Sams— Personal  Liability  of  the  Assignee  in  General.— A  private 
trustee  is  bound  personally  by  the  contracts  he  makes  as  trustee,  although 
describing  himself  as  such,  and  nothing  will  discharge  him  but  an  ex- 
press provision,  showing  clearly  that  both  parties  agreed  to  act  upon  the 
responsibility  of  the  fund  alone,  or  of  some  other  responsibility  exclusive 
of  that  of  the  trustee,  or  some  other  circumstance  clearly  indicating 
another  party  who  is  bound  by  the  contract,  and  upon  whose  credit  alone 
it  is  made. 

7.  Save— What  Will  Not  Discharge  the  Assignee. — The  mere  use  by 
a  promisor  of  the  name  of  trustee,  or  of  any  other  name  of  office  or  em- 
ployment will  not  discharge  him.  Some  person  must  be  bound  by  the 
contract,  and  if  he  does  not  bind  some  other  person  he  binds  himself, 
and  the  official  name  is  then  only  regarded  as  describing  and  designat- 
ing him. 

8.  Equitable  Estoppel— Of  a  Claimant  in  Probate  Proceeding*.— 
Where  a  person  files  a  claim  against  the  estate  of  an  insolvent  in  pro- 
ceedings under  the  voluntary  assignment  act  and  receives  a  dividend 
declared  therein  by  the  court,  he  will  be  estopped  in  equity  from  seeking 
to  enforce  a  personal  liability  afterward  by  presenting  a  claim  for  the 
balance  due  on  the  claim  against  the  estate  of  the  person  who  acted  « 
assignee. 

9.  Same— Person  Furnishing  Merchandise  to  Assignee.— Where  an 
assignee  is  continuing  the  business  of  his  insolvent,  at  the  special  in- 
stance and  request  of  persons  afterward  furnishing  him  goods  for  that 
purpose,  and  upon  orders  signed  by  him  as  such  assignee,  such  persons 
are  estopped  from  claiming  that  such  assignee  is  personally  liable  far 
the  goods  so  ordered. 
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Claim  in  Probate.— Trial  in  the  Circuit  Court  of  Cook  County;  the 
Hon.  Arba  N.  Waterman,  Judge,  presiding.  Finding  and  judgment 
for  claimant.  Appeal  by  the  administrator.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1898.  Reversed  and  remanded  with 
directions.    Opinion  filed  October  21,'  1898. 

Bangs.  Wood  &  Bangs,  attorneys  for  appellant. 

An  assignee,  under  our  voluntary  assignment  act,  takes 
the  title  of  the  assigned  estate,  but  the  court  takes  the  pos- 
session of  it,  whereby  the  estate  is  placed  in  custodia  legis. 
Hanchett  v.  Waterbury,  115111.  220;  Preston  v.  Spaulding, 
120  111.  208. 

The  assignee's  possession  and  management  of*  the  as- 
signed estate  is  the  County  Court's  possession  and  manage- 
ment thereof,  and  the  trust  funds  in  the  hands  of  the 
assignee  are  to  be  handled,  paid  over  and  distributed  as 
ordered  by  the  court,  and  these  orders,  until  modified  or 
reviewed  and  changed,  must  be  obeyed  by  the  assignee,  who 
has  no  discretion  in  the  matter,  except  to  caref  ully  and  in 
good  faith  obey  them.  Freydendall  v.  Baldwin,  103  111* 
325;  Hanchett  v.  Waterbury,  115  I1L  220;  Farwell  v.  Cran* 
dall,  120  111.  70. 

The  relation  of  an  assignee,  under  the  voluntary  assign- 
ment act,  to  the  County  Court,  is  closely  analogous  to  that 
of  a  receiver  in  a  court  of  equity;  more  closely  than  that 
of  an  administrator,  a  mere  trustee,  guardian,  or  that  of  any 
other  fiduciary  relative.  Hanchett  v.  Waterbury,  115  111. 
220;  Hooper  v.  Winston,  24  111.  354;  Republic  Life  Ins.  Co. 
v.  Swigart,  135  111.  173-5;  Jackson  v.  Lahee,  114  III  287; 
Mulcahevv.  Strauss,  151  111.  70. 

An  assignee  at  common  law  as  to  his  duties  and  responsi- 
bilities occupies  a  materially  different  legal  position  from 
that  of  an  assignee  under  our  voluntary  assignment  act. 
Both  are  personally  responsible  for  want  of  ordinary  care 
and  prudence.     In  other  respects  they  are  widely  different. 

The  court  is  vested  with  full  and  complete  jurisdiction 
over  every  voluntary  assignment,  and  in  exercising  such 
jurisdiction  that  court,  a  vacancy  occurring,  may  appoint  an 
assignee  and  control  his  acts  precisely  as  a  court  of  equity 
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may  appoint  and  control  the  acts  of  its  receiver.  In  such 
cases  the  assignee  and  the  receiver  stand  alike  under  the 
protection  of  the  court's  orders,  so  long  as  such  orders  are 
in  good  faith  carefully  obeyed.  The  discretionary  powers 
of  both  are  alike  limited.  Both  are  alike  officers  of  the 
court.  Both  are  alike  under  the  full  and  complete  control  of 
the  court.  Freydendall  v.  Baldwin,  103  111.  325;  Hooper 
v.  Winston,  24  111.  354;  High  on  Receivers,  Sec.  286. 

An  assignee  under  our  voluntary  assignment  act,  like 
a  receiver,  being  an  officer  of  the  court,  has  no  power  to 
make  contracts  without  the  authoritv  of  the  court,  and  all 
persons  contracting  with  him  are  chargeable  with  knowl- 
edge of  the  law  and  enforcement  of  contracts,  of  his  func- 

■ 

tions  in  this  regard,  and  contract  with  him  at  their  peril. 
Especially  the  law  as  it  affects  the  validity,  construction 
and  enforcement  of  the  contract.  High  on  Receivers,  Sec. 
186. 

When  a  valid  assignment  under  the  act  is  made,  the  estate 
must  be  administered  and  distributed  substantially  in  con- 
formity with  its  provisions,  and  it  is  a  matter  of  little,  if 
any,  consequence  as  to  just  where  the  legal  title  is  or  by 
what  method  it  was  acquired  except  in  so  far  as  it  affects 
the  jurisdiction  of  the  court.  Hanchett  v.  Waterbury,  115 
111.  228. 

Tennby,  McConnell  Coffeen  &  Harding,  attorneys  for 
Sterns  Paper  Co.,  appellee. 

Newman,  Norte  rup  &  Lb vinson,  attorneys  for  Ans- 
bacher  &  Co.,  appellee. 

By  the  purchase  of  the  goods,  the  assignee  became  per- 
sonally liable  therefor,  even  though  he  bought  them  for  use 
in  the  business  which  he  was  condncting  as  assignee.  Perry 
on  Trusts,  Sec.  437;  Johnson  v.  Leman,  30  111.  App.  370 
(131  111.  609);  Goodman  v.  Lee,  40  111.  App.  229;  Jtiand,  Mc- 
Nally  &  Co.  v.  Francis,  67  111.  App.  225;  Sperry  v.  Fan- 
ning, 80111.  371;  Nichols  v.  Sargent,  125  111.  309;  2  Woer- 
ner  on  Administration,  756;  27  Am.  &  Eng.  Encyl.  of  Law, 
128. 
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Mk.  Justice  Hobton  delivered  the  opinion  of  the  court. 

January  18,  1892,  the  B.  S.  Dickie  Mfg.  Co.,  an  Illinois 
corporation,  made  a  voluntary  assignment  for  the  benefit 
of  creditors,  naming  Allen  F.  Moore  as  assignee.  January 
22,  1892,  the  County  Court  entered  an  order  authorizing 
.and  directing  assignee  Moore  to  continue  the  business.  He 
did  so  until  his  successor  was  appointed,  contracting  an 
indebtedness  of  $4,892.97.  At  the  request  of  the  creditors, 
including  the  appellee,  said  Moore  resigned,  and  George  E. 
Lloyd  consented  to  act  as  such  assignee.  January  30, 1892, 
an  order  was  entered  by  the  County  Court  accepting  the 
resignation  of  said  Moore  and  appointing  said  Lloyd  as  his 
successor.  The  same  day,  and  also  at  the  request  of  the 
creditors  of  said  assignor,  an  order  was  entered  by  the 
County  Court  authorizing  said  assignee  Lloyd  to  "  con- 
tinue said  business  under  his  own  management  as  in  his 
own  judgment  shall  be  deemed  best.7'  Said  Lloyd  contin- 
ued said  business  under  and  in  obedience  to  said  order  until 
October  14, 1892,  when  he  resigned,  and  his  successor  was 
appointed.  During  the  time  said  business  was  being  con- 
ducted by  said  assignees,  appellees  furnished  merchandise 
for  the  payment  of  the  balance  due,  upon  which  said  appel- 
lee now  claims  that  said  assignee  Lloyd  was  personally 
liable. 

Said  Lloyd  having  departed  this  life  and  his  estate  being 
administered  in  the  Probate  Court  of  Cook  County,  appel- 
lee, March  22,  1895,  filed  in  said  Probate  Court,  in  the 
matter  of  said  estate,  its  claim  for  the  balance  alleged  to  be 
due  to  it  as  aforesaid.  Upon  a  hearing  in  that  court  the 
claim  was  disallowed.  Appellee  appealed  to  the  Circuit 
Court.  In  the  latter  court  a  jury  was  waived  and  the  cause 
submitted  to  the  court  for  trial,  whereupon  appellee  obtained 
a  finding  and  judgment  in  favor  of  said  claim.  An  appeal 
from  that  judgment  by  the  administrator  brings  the  cause 
to  this  court. 

The  personal  liability  of  the  assignee  Lloyd,  and  conse- 
quent liability  of  his  estate,  is  the  vital  question  before  the 
court    There  is  no  real  contest  as  to  the  delivery  of  the 
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goods  or  their  value,  or  of  the  correctness  of  the  claim  as 
to  amount. 

In  Sperry  v.  Fanning,  80  111.  371,  375,  in  considering  the 
question  of  the  personal  liability  of  appellant  upon  a  con- 
tract made  by  him  while  acting  as  a  guardian,  quoting  from 
Parsons  on  Contracts,  that  court,  speaking  of  the  contract 
of  a  private  trustee,  states  the  rule  thus:  "He  is  bound 
personally  by  the  contracts  he  makes  as  trustee,  although 
describing  himself  as  such,  and  nothing  will  discharge  him 
but  an  express  provision,  showing  clearly  that  both  parties 
agreed  to  act  upon  the  responsibility  of  the  funds  alone, 
or  of  some  other  responsibility  exclusive  of  that  of  the 
trustee,  or  of  some  other  ciroumstanoe  clearly  indicating 
another  party  who  is  bound  by  the  contract,  and  upon  whose 
credit  alone  it  is  made.  The  mere  use  by  the  promisor  of 
the  name  of  the  trustee,  or  of  any  other  name  of  office  or 
employment,  will  not  discharge  him.  Some  one  must  be 
bound  by  the  contraot,  and  if  he  does  not  bind  some  other 
he  binds  himself,  and  the  official  name  is  then  only  regarded 
as  describing  and  designating  him." 

That  case  has  been  several  times  referred  to  approvingly, 
and  the  rule  as  above  quoted  may  be  regarded  as  the  settled 
law  of  this  State.  Nichols  v.  Sargent,  125  111.  309;  Kings- 
bury v.  Powers,  131  111.  1S2, 188;  Chicago  Fire  Place  Co. 
v.  Tait,  58  111.  App.  293. 

In  Ilooven  v.  Burdette,  153  I1L  672,  said  order  of  Jantr- 
ary  30,  1892,  authorizing  said  Lloyd  to  continue  said  busi- 
ness was  under  consideration,  and  that  court  said  (p.  681) : 
14  The  County  Court,  proceeding  under  the  assignment  act, 
derives  its  power  solely  from  the  statute,  and  no  authority 
is  there  given  to  authorize  or  empower  an  assignee  of  an 
insolvent  debtor  to  continue  business  at  great  expense  and 
to  borrow  money  or  create  indebtedness  for  that  purpose. 
Any  order  of  the  County  Court,  therefore,  authorizing  this, 
or  providing  that  the  assignee  might  issue  certificates  for 
such  indebtedness,  and  that  the  same  should  be  a  valid  or 
first  lien  upon  any  property  or  effects  belonging  to  said 
estate  which  might  come  to  the  hands  of  the  assignee. 
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would  be  an  improper  and  invalid  order  and  would  in  no 
wise  affect  the  rights  of  parties  holding  prior  liens." 

As  in  all  cases,  this  language  must  be  construed  in  the 
light  of  the  facts  then  before  the  court,  and  the  question 
under  consideration.  The  question  then  was  whether,  under 
said  order  of  the  County  Court,  the  assignee  could  create  an 
indebtedness  and  issue  certificates  therefor  which  should  be 
a  valid  and  first  lien  as  against  parties  holding  prior  liens. 
As  to  such  prior  liens,  the  order  was  held  to  be  improper 
and  invalid. 

In  the  case  at  bar  it  is  urged,  on  behalf  of  appellant,  that 
under  the  statute  of  Illinois  the  property  of  an  assignor  is 
in  law  in  the  possession  and  under  the  absolute  control  of 
the  County  Court;  that  it  is  in  custodia  Ugi8y  and  that  as  to 
such  property  the  assignee  is  entirely  subject  to  the  order 
and  direction  of  the  County  Court,  and  that  if  he  acts  under 
and  in  compliance  with  the  orders  of  that  court,  he  will  be 
fully  protected  from  any  personal  liability  in  so  doing.  On 
the  other  hand,  it  is  urged  on  behalf  of  appellee,  that  the 
assignee  is  personally  liable  in  all  respects  the  same  as  at 
common  law  under  a  voluntary  assignment.  Neither  of- 
these  contentions  is  strictly  correct.'  Under  the  assignment 
act  the  assignee  is,  in  many  respects,  absolutely  subject  to 
the  control  and  direction  of  the  County  Court,  while  in 
some  respects  be  has  common  law  powers  and  is  subject  to 
common  law  liabilities.  What  his  position  as  to  personal* 
liability  may  be,  depends  upon  the  facts  and  circumstances 
of  each  particular  case.  When  an  assignment  is  made  and 
recorded,  the  County  Court  u  in  its  character  as  an  insolv- 
ent debtor's  court,  by  operation  of  law  at  once  acquires 
jurisdiction  over,  and  becomes  possessed  of  all  the  property 
and  estate  embraced  within  the  assignment.  *  *  *  The 
assignee,  the  insolvent  debtor,  and  all  persons  claiming  an 
interest  in  or  upon  the  fund  are  subject  alike  to  the  sum- 
mary jurisdiction  of  that  court."  Hanchett  v.  Waterbury,. 
115  111.  220,228. 

After  the  making  of  said  assignment  and  after  the  juris- 
diction of  the  County  Court  had  attached  and  that  courV 
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was  exercising  such  jurisdiction,  two  meetings  of  creditors 
of  the  insolvent  were  held.  Appellee  was  the  largest  cred- 
itor, and  was  represented  at  such  meetings  by  its  Mr.  Sterns, 
who  was  made  the  chairman.  One  result  of  this  meeting 
was  that  at  the  "  special  instance  and  request"  of  these  cred- 
itors the  County  Court  entered  the  order  of  January  30, 
1892,  authorizing  said  Lloyd  as  assignee  to  continue  the 
business  and  to  incur  indebtedness  in  so  doing.  Said  Lloyd 
at  the  special  instance  and  request  of  such  creditors,  and 
under  and  in  compliance  with  said  order  of  the  County 
Court,  continued  said  business  about  eight  months.  During 
that  time  the  assignee  purchased  goods  and  supplies  for  the 
conducting  of  said  business  from  the  appellee  and  others. 
It  is  to  recover  the  balance  due  for  goods  so  purchased  that 
said  claim  of  appellee  was  filed  in  the  Probate  Court  against 
the  estate  of  said  Lloyd,  now  deceased. 

As  stated  in  the  foregoing  quotation  from  the  Sperry 
case,  "  some  one  must  be  bound  by  the  contract,  and  if  he 
(the  trustee)  does  not  bind  some  other,  he  binds  himself." 
Ordinarily  the  converse  of  this  is  true,  i.  e.y  if  he  does  bind 
some  other  he  does  not  bind  himself.  The  trustee  is  fre- 
quently held  to  be  personally  liable  simply  because  he  had 
no  authority  or  power  to  create  a  contract  obligation  on 
the  part  of  his  principal,  and  not  for  the  reason  that  the 
principal  shall  not  in  any  event  be  required  to  make  proper 
compensation. 

In  Kingsbury  v.  Powers,  131  111.  182,  189,  the  court  says: 
"  The  liability  of  the  guardian,  personally,  affects  merely  the 
form  of  the  remedy,  and  not  the  primary  source  of  liabil- 
ity." This  case  involved  or  grew  out  of  the  same  transac- 
tion and  was  for  the  same  debt  as  that  in  the  Sperry  case. 
Mr.  Powers,  the  successor  of  Sperry,  as  guardian,  paid  to 
Sperry  the  amount  he  was  compelled  to  pay  because  of  his 
personal  liability  as  held  in  the  Sperry  case  above  cited.  In 
adjusting  the  accounts  of  Powers,  guardian,  objection  was 
made  to  that  part  of  his  account  where  he  credited  himself 
with  the  amount  thus  paid  to  Sperry.  The  objection  was 
overruled  upon  the  theory  that  the  estate  of  the  ward  was 
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liable  to  S perry  for  the  amount  he  had  thus  been  compelled 
to  pay.  It  follows  that  if  the  estate  had  been  primarily 
liable,  the  guardian  would  not  have  been  held  to  be  person* 
ally  liable.  It  also  follows  that  if  the  claim  against  Sperry 
had  been  originally  presented  and  allowed  against  the  estate 
it  could  not  have  been  afterward  held  that  Sperry  was  per- 
sonally liable  therefor.  The  basis  of  the  holding  that 
Sperry  was  liable  was  the  further  holding  that  the  estate 
was  not  primarily  liable  for  the  amount  due  upon  the  Fan* 
ning  contract. 

.  Apply  the  principles  of  the  Sperry  and  the  Kingsbury 
cases  to  the  case  at  bar.  Here  it  has  not  been  held  that 
the  estate  of  the  insolvent  represented  by  Lloyd  as  assignee 
was  not  primarily  liable  for  the  amount  due  to  appellee. 
On  the  contrary,  it  has  been  held  by  the  County  Court  at 
the  instance  of  appellee  and  other  creditors  similarly  situ- 
ated, that  said  estate  is  thus  liable.  The  appellee  presented 
its  claim  in  the  County  Court  against  said  insolvent  estate, 
and  caused  the  same  to  be  adjudicated  upon  and  allowed, 
and  a  dividend  declared  thereon  and  collected,  and  received 
such  dividend  from  the  successor  of  said  Lloyd  as  assignee. 
This  could  have  been  done  only  upon  the  theory  and  hold* 
ing  that  said  insolvent  estate  was  primarily  liable.  If  that  be 
correct,  then  Lloyd  could  not  be  held  to  be  personally  liable 
upon  the  theory  or  because  the  estate  for  which  he  was  actjng 
was  not  liable.  The  two  positions  are  absolutely  antago- 
nistic, and  can  not  both  be  held  to  be  correct.  The  appel- 
lee, having  chosen  to  hold  the  estate  of  the  insolvent  liable, 
and  having  succeeded  in  so  doing,  should  not  now  be  per- 
mitted to  charge  upon  the  estate  of  Lloyd,  deceased,  the 
same  claim.  The  facts  in  this  case  bring  it  within  the 
exception  to  the  general  rule  stated  in  the  Sperry  case,  that 
is  to  say,  there  are  "  other  circumstances  clearly  indicating 
another  party  who  is  bound  by  the  contract  and  upon  whose 
credit  alone  it  was  made." 

But  there  is  another  reason  why  this  claim  should  not  be 
allowed  against  the  estate  of  Lloyd.  The  appellee  is  equi- 
tably estopped  from  thus  enforcing  it.    The  relations  of  Mr* 
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Lloyd  as  assignee,  and  of  the  appellee,  were  those  of  trus- 
tee and  cestui  que  trust  Their  rights,  duties  and  obliga- 
tions as  to  each  other  are  those  of,  and  are  to  be  determined 
by  the  rules  governing  the  relation  of  trustee  and  cestui  que 
trust. 

One  of  the  counsel  filing  brief  for  appellee  stated  in  the 
court  below,  as  appears  by  the  record  here,  that  appellee 
and  the  other  creditors  who  had  furnished  goods  to  the 
assignee  under  the  order  of  the  County  Court  "  knew  that 
the  business  was  being  run  and  operated  by  the  assignee 
under  the  order  of  this  (the  County)  Court.  The  order  was 
entered  at  their  special  instance  and  request."  We  need 
not,  therefore,  refer  to  the  record  further  as  to  that  fact 
The  treasurer  of  the  appellee,  referring  to  orders  by  as- 
signee for  goods,  testified  as  follows :  "  They  were  in  every 
case  written  orders,  and  were  received  by  mail  signed  by 
George  E.  Lloyd,  assignee.  In  one  or  two  instances  orders 
were  received  not  signed  by  George  E.  Lloyd,  assignee,  and 
were  at  once  returned  for  his  signature,  and  goods  were 
not  shipped  until  orders  were  received,  properly  signed  by 
George  E.  Lloyd  as  assignee.  I  can  not  produce  these 
orders,  as  they  were  destroyed  by  fire  in  November,  1893." 

As  before  stated,  it  was  at  the  *"  special  instance  and 
request"  of  appellee  (with  other  creditors)  that  the  orders 
were  entered  by  the  County  Court  appointing  said  Lloyd 
assignee,  and  authorizing  him  to  continue  the  business  of 
the  insolvent.  Appellee  "  knew  that  the  business  was  being 
run  and  operated  by  the  assignee  under  the  order  of  said 
court."  "  Upon  the  faith  of  that  order,"  and  upon  the 
orders  in  writing  of  said  Lloyd,  as  assignee,  appellee  fur- 
nished goods  for  the  purpose  of,  and  to  be  used  in,  continu- 
ing said  business,  knowing  that  the  same  were  to  be  so 
used.  Afterward  the  claim  of  appellee  was  presented  in 
and  allowed  by  the  County  Court,  and  ordered  to  be  paid 
in  full  out  of  the  insolvent's  estate,  as  a  prior  claim  to  that 
of  certain  lienors.  Upon  an  appeal  by  the  lienors,  the 
Supreme  Court  held  that  the  claims  of  lienors  should  be 
first  paid  (153  111.  672,  G81,  ante).    Upon  the  red ocke ting  of 
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said  cause,  the  County  .Court,  in  obedience  to  the  direction 
of  the  Supreme  Court,  ordered  the  payment  in  full  of  the 
amounts  due  to  said  lienors,  and  that  the  balance  in  the 
hands  of  the  (then)  assignee  be  by  him  distributed  among 
the  creditors  of  former  assignees  (Lloyd  and  his  prede- 
cessor), "  whose  claims  have  been  allowed  and  still  remain 
unpaid."  The  amount  to  be  thus  paid  to  appellee  was 
specified  in  the  order.  The  claim  of  appellee  was  by 
this  order  in  effect  adjudged  to  be  a  preferred  claim  as 
against  the  general  creditors  of  the  insolvent's  estate,  and 
its  payment  out  of  said  estate  to  be  subject  only  to  prior 
existing  liens  upon  specific  property  which  came  to  the 
assignee.  The  County  Court,  by  said  decree  or  order  of 
distribution,  found  that  appellee  was  in  court  in  said  pro- 
ceeding and  consented  to  the  entry  of  said  decree.  It  was 
abo  by  said  decree  provided  as  follows :  "  The  acceptance 
by  any  creditor  of  the  money  hereby  ordered  paid  to  such, 
creditor  shall  be  deemed  a  consent  b}r  such  creditor  to  the 
terms  and  conditions  of  this  order."  Appellee  received  and 
accepted  the  money  in  said  order  provided  to  be  paid. 

These  facts  clearly  show  an  equitable  estoppel.  The 
Probate  Court  has  jurisdiction  to  recognize  and  enforce  such 
an  estoppel  in  the  matter  of  allowing  or  disallowing  a  claim 
against  a  decedent's  estate. 

In  a  certain  sense  the  assignee,  Lloyd,  was  agent  for  the 
creditors,  including  appellee.  He  was  continuing  the  busi- 
ness at  their  "  special  instance  and  request."  Upon  his 
orders,  given  specifically  as  such  agent,  appellee  delivered 
the  goods  in  question.  It  is  estopped  by  its  conduct  from 
now  claiming  that  such  agent  was  personally  liable  to  it 
for  goods  so  ordered. 

It  appears  that  there  is  included  in  the  claim  of  appellee 
nearly  $750  balance  due  for  goods  ordered  by  the  prede- 
cessor of  said  Lloyd.  We  are  not  advised  as  to  any  theory 
upon  which  it  is  claimed  that  Lloyd  could  be  held  person- 
ally liable  for  that.  But  as  the  judgment  of  the  Circuit 
Court  must  be  reversed  for  the  reasons  stated,  we  merely 
refer  to  this. 
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Under  the  views  above  expressed,  the  cross-errors  are 
immaterial. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded,  and  that  court  will  enter  judgment  against 
the  appellee.    Reversed  and  remanded,  with  directions. 


Edward  C.  Williams,  Adm'r,  v.  Bradner  Smith  &  Co* 

1.  Voluntary  Assignments— Personal  Liability  of  the  Assignee.— 
Under  the  order  of  the  County  Court  an  assignee  continued  this  busi- 
ness of  the  assignor,  and  in  doing  so  purchased  goods  from  a  third  party, 
who  presented  his  claim  and  received  a  dividend  the  same  as  other 
creditors.  Held,  that  he  was  estopped  by  such  action  to  hold  the  assignee 
or  his  estate  personally  liable  for  the  balance  of  the  purchase  price 
of  said  goods. 

Claim  in  Probate.— Trial  in  the  Circuit  Court  of  Cook  County;  the 
Hon.  Arba  N.  Waterman,  Judge,  presiding.  Finding  and  judgment  for 
claimant  Appeal- by  the  administrator.'  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1808.  Reversed  and  remanded,  with 
directions.    Opinion  filed  October  21,  1898. 

Bangs,  Wood  &  Bangs,  attorneys  for  appellant. 
Flower,  Smith  &  Musgrave,  attorneys  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court 

There  are  not  many  differences  which  need  be  mentioned 
between  this  case  and  the  case  of  the  same  appellant  against 
Sterns  Paper  Co.,  supra,  in  this  court,  in  which  an  opinion 
is  tiled  herewith. 

The  appellee,  an  Illinois  corporation,  was  one  of  the 
original  creditors  of  the  insolvent,  and  as  such  appeared  in 
the  County  Court  November  9, 1892,  and  filed  objections  to 
the  allowance  of  a  certain  claim  made  against  the  insolv- 
ent's estate. 

September  29,  1892,  appellee  filed  in  said  matter,  in  the 
County  Court,  a  petition  verified  by  its  treasurer,  in  which 
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it  is  stated,  among  other  things,  that  an  order  was  entered 
by  the  County  Court  January  30,  1892,  authorizing  the 
assignee,  George  £.  Lloyd,  to  conduct  and  operate  the  busi- 
ness theretofore  done;  that "  said  George  E.  Lloyd  as  assignee 
continued  to  carry  on  said  business,  and  purchased  goods  as 
assignee  for  the  purpose  of  carrying  on  said  business;  that 
said  George  £.  Lloyd  as  assignee  purchased  divers  goods 
and  merchandise  from  your  petitioner;"  *  *  *  "  that  said 
goods  were  purchased  in  accordance  with  the  orders  of  this 
court  heretofore  entered,  and  said  goods  were  used,  as  your 
petitioner  is  informed  and  believes,  for  the  benefit  of  the  said 
estate;"  that  no  objection  has  ever  been  raised  "  that  the 
amount  was  not  actually  due  from  said  estate  to  your  peti- 
tioner" and  that  an  order  be  entered  directing  the  assignee 
to  pay  petitioner's  claim  "  out  of  the  assets  of  the  said  estate." 

The  appellee  had  its  claim  allowed  and  received  a  dividend 
the  same  as  was  done  in  the  Sterns  Paper  Co.  case,  and  in 
all  essential  particulars  the  two  cases  are  alike.  The  opinion 
in  that  case  is  decisive  of  this  case. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded,^tnd  that  court  will  enter  judgment  against 
the  appellee.    Reversed  and  remanded,  with  directions. 


Edward  G.  Williams,  Adm'r,  v.  A.  B.  Ansbacher  &  Co. 

1.    Former  Decision— Governs  the  Ca«.— The  opinion  in  the  case  of 
Edward  C.  Williams  v.  The  Sterns  Paper  Co.,  supra,  is  decisive  of  this 


Claim  in  Probate.— Trial  in  the  Circuit  Court  of  Cook  County;  the 
Hon.  Abba  N.  Waterman,  Judge,  presiding.  Finding  and  judgment 
for  claimant.  Appeal  by  the  administrator.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term ,  1 898.  Reversed  and  remanded,  with 
directions.    Opinion  filed  October  21, 1898. 

Bangs,  Wood  &  Bangs,  attorneys  for  appellant. 
Newman,  Nobthbup  &  Levinson,  attorneys  for  appellee. 
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Mr.  Justice  Hobton  deliveredthe  opinion  of  the  court 
This  cause  is,  in  its  essential  features,  like  the  case  of  the 
same  appellant  against  Sterns  Paper  Co.  in  this  court,  in 
which  an  opinion  is  filed  herewith,  supra.  The  only  differ- 
ence in  the  record  which  We  deem  it  material  to  here  refer 
to,  is  that  in  this  case  most  of  the  important  facts  are 
embodied  in  a  stipulation  by  the  parties.    That  stipulation 

is  as  follows,  to  wit : 

« 

"  State  of  Illinois,  ) 
Countv  of  Cook,  j  ss# 

In  the  Circuit  Court  of  Cook  County. 
In  re  Estate  of  Geo.  E.  Lloyd,  dec'd. 

Claim  of  A.  B.  Ansbaoher  &  Co. 
-  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto  that  Geo.  E.  Lloyd  was,  on  the  30th  day  of 
January,  1892,  at  the  request  of  the  creditors  of  the  R.  S. 
Dickie  Manufacturing  Company,  which  company  had  there- 
tofore made  a  voluntary  assignment  in  the  County  Court  of 
said  county,  appointed  assignee  of  said  R.  S.  Dickie  Manu- 
facturing Company,  insolvent,  and  was  upon  like  request 
on  the  same  day  directed  by  an  order  of  said  County  Court 
to  continue  the  business  of  said  insolvent,  as  it  was  deemed 
advisable  to  so  continue  said  business  for  the  best  interest 
of  the  creditors  of  said  insolvent. 

That  in  the  course  of  the  continuing  of  said  business 
under  order  of  said  court  an  indebtedness  was  created  from 
said  insolvent  estate  to  the  said  A.  fi.  Ansbacher  &  Com- 
pany, in  the  sum  of  one  thousand  six  hundred  one  and 
40-100  dollars  ($1,601.40);  that  said  A.  B.  Ansbacher  <fc 
Company  filed  said  claim  against  said  insolvent  estate  in 
the  said  County  Court,  and  had  the  same  allowed  therein  as 
a  preferred  claim  against  said  insolvent  estate  over  the  gen- 
eral claims  against  said  insolvent  estate,  and  on  the  4th 
day  of  May,  A.  D.  1895,  received  thereon  a  dividend  from 
the  then  assignee  of  said  insolvent  estate  by  order  of  said 
County  Court,  the  sum  of  seven  hundred  forty-one  and 
98-100  dollars  ($741.98),  leaving  a  balance  due  upon  the 
said  account  of  nine  hundred  fifty-four  and  42-100  dollars 


First  District — March  Tehm,  1898.      613 

Williams  v.  A.  B.  Ansbacher  &  Co. 

($954.42),  That  said  claim  is  for  merchandise  sold  and 
delivered  by  said  A.  B.  Ansbacher  &  Company  to  said 
assignee  of  the  Dickie  Manufacturing  Company,  insolvent, 
while  said  Lloyd  was  such  assignee,  at  the  instance  and 
request  of  said  assignee. 

That  said  A.  R  Ansbacher  &  Company  were  at  the 
time  of  said  assignment  creditors  of  the  said  R  S.  Dickie 
Manufacturing  Company;  that  they,  said  A.  B.  Ansbacher 
«fc  Company,  were  present  at  the  meeting  of  the  creditors 
of  said  company  held  in  January,  1892,  and  at  said  meeting 
with  said  creditors  reuuested  that  Mr.  Moore,  the  then 
assignee  of  said  insolvent,  resign,  and  that  George  E.  Lloyd,, 
the  above  named  decedent,  be  appointed  assignee  as  suc- 
cessor to  Mr.  Moore,  and  that  said  Lloyd,  as  such  assignee, 
continue  the  business  of  said  insolvent,  as  such  course  was 
deemed  best  for  the  creditors  of  said  insolvent. 

That  said  A.  B.  Ansbacher  <&  Company  consented  to 
and. requested  the  entry  of  the  orders  of  January  SO,  1892, 
by  the  County  Court  of  said  county  in  said  insolvent  estate, 
appointing  George  £.  Lloyd  assignee  of  said  insolvent,  and 
directing  him  as  such  assignee  to  continue  the  business  of 
said  insolvent. 

This  is  a  stipulation  as  to  a  part  only  of  the  facts 
involved  in  the  above  entitled  cause,  and  either  party  hereto 
may  introduce  evidence  in  such  cause  not  in  conflict  with 
this  stipulation. 

Newman,  Northrup  &  Lbvinson, 

Attornevs  for  A.  B.  Ansbacher  &  Co. 
Bangs,  Wood  &  Bangs, 
Attorneys  for  estate  of  George  E.  Lloyd,  deceased." 

The  record  in  all  important  respects,  and  in  addition  to 
the  foregoing  stipulation,  is  like  the  record  in  said  Sterns 
Paper  Co.  case.  The  opinion  in  that  case  is  referred  to 
and  is  decisive  of  this  case. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded,  and  that  court  will  enter  judgment  against 
the  appellee. 

-Reversed  and  remanded!  with  directions. 

Vol.  LXX VIII  31 
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John  Hintz  t.  Mary  Granpner  et  al. 

1.  Presumptions— In  the  Absence  of  a  Complete  Record.— When  the 
record  does  not  purport  to  be  complete,  this  court  can  not  say  that 
there  was  not  a  finding  of  facts  which  fully  supports  the  decree. 

BUI  to  Restrain  Proceeding*  at  Law-— Trial  in  the  Superior  Court 
of  Cook  County;  the  Hon.  Philip  Stein.  Judge,  presiding.  Decree  dis- 
missing the  bill  for  want  of  equity.  Error  by  complainant  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1898.  Affirmed.  Opin- 
ion filed  October  21, 1898. 

m 

Luther  Lafltn  Mills  and  Frederick  A.  Willoughby, 
attorneys  for  plaintiff  in  error. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

In  January,  1892,  the  original  bill  in  this  case  was  filed. 
As  appears  by  what  purports  to  be  a  "  restored  original 
bill,"  the  purpose  of  the  original  was  to  restrain  further  pro- 
ceedings npon  a  judgment  for  $2,000  theretofore  recovered 
by  defendant  in  error,  Mary  Gratifmer,  against  plaintiff  in 
error,  and  to  have  said  judgment  set  aside  and  a  new  trial 
granted.  It  also  thus  appears  that  the  relief  sought  was 
based  upon  the  allegations  that  said  judgment  was  recovered 
by  reason  of  perjury,  and  that  plaintiff  in  error  could  estab- 
lish that  by  newly  discovered  evidence.  Replications  were 
filed  and  the  cause  was  at  issue  upon  the  original  bill  Feb- 
ruary 13, 1892. 

April  17,  1893,  more  than  a  year  after  the  case  was  at 
issue  upon  the  original  bill,  an  amendment  to  the  bill  was 
filed,  setting  up  conspiracy  in  presenting  perjured  testimony 
upon  which  said  judgment  was  procured,  together  with 
other  important  allegations.  The  record  does  not  show  any 
leave  of  court  to  file  an  amendment  or  any  notice  to  defend- 
ants, or  either  of  them,  that  said  amendment  had  been  filed, 
or  any  process  issued  thereon,  or .  rule  on  defendant  to 
answer  same,  or  any  answer  thereto. 

April  6,  1898,  nearly  five  years  after  final  decree  was 
entered  in  the  court  below,  and  after  this  cause  was  pend- 
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ing  in  this  court,  an  order  was  entered  in  the  court  below 
giving  plaintiff  in  error  leave  to  file  what  is  called  a 
"  restored  original  bill."  This  order  purports  to  be  upon 
a  petition  filed  by  plaintiff  in  error,  stating  that  the  orig- 
inal bill  has  been  lost  and  that  a  certified  copy  thereof  can 
not  be  obtained.  No  such  petition  appears  in  the  record, 
nor  does  it  appear  that  the  defendants  ever  filed  any  answer 
thereto  or  that  they  were  ever  ordered  so  to  do,  or  that 
any  process  was  ever  issued  upon  such  a  petition.  The 
order  recites  that "  the  court  having  heard  the  evidence 
finds  that  the  allegations  of  said  petitioner  are  true,'9  but 
the  evidence  is  not  preserved. 

It  is  urged  by  plaintiff  in  error  that  the  bill  states  a  case 
for  equitable  jurisdiction  and  relief,  and  that  as  the  testi- 
mony is  not  preserved,  the  decree  dismissing  the  bill  for 
want  of  equity  is  erroneous.  Counsel  for  plaintiff  in  error 
state*  their  position  as  follows,  viz.:  "  To  support  a  de- 
cree either  the  evidence  must  be  preserved,  or  the  decree 
must  find  as  proven,  facts  sufficient  to  support  the  de- 
cree* *  *  *  A  decree  which  is  not  supported  either  by 
evidence  preserved,  which  is  regarded  as  a  part  of  the  decree, 
or  by  finding  of  facts  sufficient  to  support  the  decree,  will 
be  reversed." 

Apply  this  rule  to  said  order  of  April  6, 1898,  and  that 
order  must  be  disregarded,  and  there  is  then  no  bill  of  com- 
plaint in  the  case.  The  evidence  upon  which  that  order 
purports  to  be  entered  is  not  preserved  in  any  way  in  thb 
record. 

But  it  does  not  appear  from  the  record  in  this  case  that 
the  evidence  supporting  the  decree  in  question  is  not  pre-" 
served.  The  record  as  filecj  in  this  court  does  not  purport 
to  be  a  complete  record.  We  can  not,  therefore,  say  that 
there  is  not  a  finding  of  facts  which  must  be  regarded  as 
a  part  of  the  decree  and  which  fully  supports  the  decree. 
By  direction  of  solicitors  for  plaintiff  in  error  the  record 
contains  only  the  process,  pleadings  and  orders  of  court. 
The  substance  of  these  has  been  sufficiently  stated.  We  can 
not  interfere  with  the  decree. 

The  decree  of  the  Superior  Court  is  affirmed* 
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David  T.  Corbin,  Adm'r,  v.  Western  Electric  Co. 

1.  Ordinary  Cask— Evidence— Killed  in  an  Explosion.— Tbe  proof 
that  a  deceased  person  was  sober,  temperate  in  his  habits,  industrious, 
and  generally  cautious  and  careful,  is  evidence  from  which  (there  being 
no  eye-witnesses)  the  jury  may  infer  that  at  the  time  of  the  accident  in 
which  he  lost  his  life,  he  was  exercising  ordinary  care  for  his  personal 
safety. 

2.  Practice--  Taking  a  Case  from  the  Jury.— Where  the  evidence 
tends  to  prove  the  material  allegations  of  the  declaration,  the  case  should 
be  submitted  to  the  jury. 

8.  Sk*&— Motion  for  a  New  Trial— Reason*  Not  Stated,  Can  Not  be 
Considered  in  This  Court— Where  there  is  a  written  motion  for  a  new 
trial,  assigning  reasons  for  the  motion,  and  the  exclusion  of  evidence 
is  not  one  of  the  reasons  assigned,  it  can  not  be  considered  on  appeal. 

4.  Evidence— Manner  and  Cause  of  Accidents.— Direct  proof  by 
eye-witnesses  of  the  manner  and  cause  of  an  accident,  is  not  necessary 
to  a  recovery  for  an  injury  received  resulting  in  death.  Cnxumsfcant al 
evidence,  from  which  the  manner  and  cause  of  death  may  reasouab  y 
be  inferred,  is  sufficient  on  which  to  submit  the  question  to  a  jury. 

Action  for  Damages.— Death  from  negligent  act  Trial  in  theCircoit 
Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Ver- 
dict for  defendant  by  direction  of  the  court  -  Appeal  by  plaintiff.  Heard 
in  this  court  at  the  March  term,  1898.  Reversed  and  remanded.  Opin- 
ion filed  July  21, 1898.    Rehearing  denied  November  8, 1898. 

A.  B.  Melville,  attorney  for  appellant;  D.  T.  Corbin, 
attorney  pro  ee. 

Williams,  Holt  &  Wheeler,  attorneys  for  appellee* 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court 
This  was  an  action  by  appellant  against  appellee  for 
alleged  negligence  resulting  in  the  death  of  appellant's  intes- 
tate. At  the  conclusion  of  the  evidence  for  the  plaintiff, 
the  court,  on  motion  of  the  defendant,  instructed  the  jury  to 
find  the  defendant  not  guilty.  A  verdict  was  rendered  ac- 
cordingly, and  judgment  was  entered  thereon.  The  chief 
question  presented  by  the  record  is,  whether  there  was  evi- 
dence tending  to  prove  the  material  facts  alleged  in  the 
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declaration  as  constituting  the  plaintiff's  case.  The  decla- 
ration contains  three  counts.  The  averments  of  the  first 
count  are,  substantially,  that,  July  31,  1894,  defendant  (the 
appellee)  was  engaged  in  the  manufacture  and  sale  of  elec- 
trical appliances  and  machinery,  and  also  in  the  invention 
and  development  of  an  explosive  material  or  compound,  for 
blasting  rock  and  other  hard  substances,  which  material 
defendant  represented  to  the  public  and  Frederick  R.  Corbin, 
deceased,  was  harmless,  and  not  capable  of  being  exploded, 
except  when  confined  and  treated  by  electric  currents  or 
shocks  from  electrical  machines  and  appliances  for,  to  wit, 
thirty  minutes,  and  then  only  by  intense  heat;  that,  July  1, 
1894,  the  defendant,  by  one  Charles  H.  Rudd,  then  and  for 
a  long  time  prior  thereto  in  its  employ,  was  preparing  said 
material  for  use  by  placing  the  same  in  long  sections  of  iron 
pipe  closed  firmly  at  both  ends,  and  connecting  therewith  a 
wire  or  wires  through  which  electrical  currents  could  be 
transmitted  to  and  through  said  material  when  said  pipe  or 
pipes  should  be  placed  for  blasting  purposes,  and  connected 
with  an  electric  battery;  that  for  about  one  year  prior  to 
July  31,  1894,  Frederick  R.  Corbin,  deceased,  had  been  in 
defendant's  employ  in  the  department  of  its  business  devoted 
to  the  manufacture  of  electrical  appliances,  and  that,  while 
he  was  so  employed,  he  was  directed  by  the  defendant  to 
perform  such  other  services  in  mixing  the  ingredients  of 
said  material  and  placing  for  blasting  purposes  the  said  iron 
pipe,  under  the  superintendence  and  direction  of  the  said 
Rudd,  as  he  should  require;  that  the  said  Corbin,  deceased, 
was  ignorant  of  said  material  and  its  operation,  and  did  not 
know  that  it  was  dangerous,  or  that  it  was  explosive  except 
when  confined  and  treated  as  aforesaid,  but,  in  fact,  it  was  not 
harmless  and  was  liable  to  explode  without  being  treated  as 
aforesaid,  and  there  was  danger  to  the  said  Corbin,  deceased, 
in  mixing  and  preparing  the  same  and  placing  and  confining 
the  same  in  iron  pipes  to  be  used  as  aforesaid,  which  defend- 
ant knew,  or  ought  to  have  known,  and  by  reasonable  care 
and  caution  could  have  known.  And  it  was  defendant's 
duty  to  make  good  its  said  representations  and  to  provide 
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said  Corbin,  deceased,  with  safe  appliances,  methods  and 
material,  etc.,  and  apprise  him  of  said  danger,  which  duty 
defendant  neglected  to  perform.  That  July  31, 1894,  while 
said  Corbin,  deceased,  under  the  direction  and  superintend- 
ence of  said  Eudd,  and  in  the  exercise  of  doe  care  and  cau- 
tion, was  proceeding  to  prepare,  fill  and  load,  and  while  he 
did  prepare,  fill  and  load  certain  iron  pipes  with  said  mate- 
rial, and  was  proceeding  to  wire  the  same  for  blasting  pur- 
poses, the  said  material,  without  having  been  treated  as 
aforesaid,  exploded  and  killed  the  said  Frederick  R.  Corbin. 
The  count  then  avers  that  the  plaintiff  left  him  surviving 
certain  persons,  his  father  and  others,  bis  next  of  kin,  nam- 
ing them,  etc.,  and  concludes  with  an  ad  damnum. 

It  is  averred  in  the  second  count  that  the  defendant  rep- 
resented to  the  deceased  that  there  was  no  danger  of  injury 
to  him  in  working  in  and  about  the  said  material,  that  it 
ivas  perfectly  safe  to  handle,  and  wo.uld  not  explode  by 
shock  or  contact  with  fire,  until  confined  in  pipes  or  shells 
ami  heated,  or  treated  by  electrical  currents,  after  which, 
to  produce  an  explosion,  it  was  necessary  to  fire  it  by  an 
electric  spark,  controlled  by  an  operator.  Also  that,  July 
81,  1894,  while  deceased  was,  in  a  prudent  and  careful  man- 
ner, in  the  presence  and  under  the  superintendence  of  Charles 
H.  Rudd,  at  work  handling  and  preparing  for  use  iron  pipes 
or  shells  containing  said  explosive  compound,  and  before 
the  same  was  treated,  as  aforesaid,  the  compound  exploded 
and  killed  him.  It  is  not  necessary  to  refer  to  the  third 
count  here. 

The  plaintiff's  intestate  was  employed  by  the  defendant 
Kovember  27,  1891,  and  continued  in  its  employ  till  July 
31,  1894,  when  he  lost  his  life.  The  defendant  corporation 
was  engaged  in  the  manufacture  and  sale  of  electrical  appli- 
ances. Charles  It.  Eudd  was  employed  ,by  the  defendant 
about  July  30,  1887.  Among  his  duties  was  the  working 
at  and  endeavoring  to  perfect  a  new  explosive  for  the 
defendant.  Mr.  Patterson,  the  defendant's  superintendent, 
testified  that  Eudd  had  been  working  on  the  explosive 
since  the  summer  of  1892.    The  compound  was  composed 
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of  chloride  of  potassium  and  paraffine  oil,  and  was  prepared 
by  mixing  the  potassium  with  the  oil  in  a  vessel,  the  mix- 
ture being  mechanical,  the  oil  merely  coating  the  potassium. 
The  manner  of  preparing  the  compound  for  use  is  described 
by  the  witnesses  substantially  as  follows:  An  iron  pipe 
or  shell  about  eight  or  ten  feet  long  and  about  three 
inches  in  diameter,  was  plugged  closely  at  one  end  with  a 
wooden  plug;  to  this  plug  were  attached  three  wires:  two 
German  silver  wires  coiled  spirally,  so  that  the  spirals  came 
in  contact  with  the  inner  surface  of  the  tube;  a  copper 
wire  was  also  inserted  in  the  shell,  which  had  on  it  three 
exploders.  The  exploders  were  paper  cartridges;  one  was 
at  the  lower  end  of  the  wire,  one  about  the  middle  and  one 
about  twelve  inches  from  the  top  of  the  pipe.  The  lower 
two  were  composed  of  saltpetre  and  paraffine  oil,  the  upper 
one  of  chloride  of  potash  and  lamp  black.  The  pipe 
being  plugged  at  the  lower  end  and  tarred,  and  the  wires 
inserted  and  attached  thereto,  as  stated,  the  mixture  of 
potassium  and  paraffine  oil  was  put  into  the  pipe  with  a 
small  scoop,  such  as  grocers  use  in  ladling  sugar,  etc.  When 
full,  except  the  space  left  for  a  plug,  the  upper  ends  of  the 
wires  were  inserted  or  drawn  through  holes  in  a  plug  sim- 
ilar to  that  in  .the  other  end  of  the  pipe,  and  the  plug,  with 
the  wires  protruding  through  it,  was  driven  into  the  upper 
end  of  the  pipe.  In  driving  the  upper  plug  in,  a  piece  of 
iron  resting  on  the  plug,  but  not  touching  the  wires,  was 
used,  and  the  plug  was  driven  in  by  striking  the  iron  with 
a  wooden  mallet,  four  inches  by  six  inches  at  the  end  and 
eight  or  ten  inches  in  length,  the  handle  being  inserted  in  a 
hole  in  the  centre  of  the  mallet,  as  is  usual.  The  blasting 
was  done  as  follows:  The  pipe  was  inserted  in  a  hole  pre- 
pared to  receive  it,  in  a  bank  of  clay  or  bed  of  rock,  when 
the  pipe  was  connected  with  a  dynamo  and  treated  for  about 
thirty  or  forty  minutes,  by  passing  through  the  German 
silver  wires  a  current  of  electricity,  the  effect  of  which  was 
to  raise  its  temperature,  after  which  an  electric  spark  was 
communicated  to  the  wire  to  which  the  exploders  were 
attached,  and  to  the  exploders,  when  an  explosion  occurred. 
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When  Frederick  R.  Corbin,  deceased,  entered  the  employ 
of  appellee,  he  was  about  twenty -two  years  and  nine  months 
old.  He  was  a  graduate  of  the  Northwestern  University, 
and  more  than  usually  intelligent.  His  object  in  taking 
employment  with  appellee  was  to  acquire  a  practical 
knowledge  of  electricity  and  its  uses.  He  was  first  employed 
for  a  few  weeks  in  appellee's  switchboard  department,  wir- 
ing switchboards,  from  which  department  he  was  transferred 
to  appellee's  electrical  light  department,  where  his  duty  was 
to  test  arc  lamps.  He  remained  in  the  latter  department 
about  a  year.  Before  Mr.  Rudd  went  to  Hawthorne,  Cook 
county,  Illinois,  where  the  accident  hereafter  mentioned 
occurred,  Corbin  was  occasionally  detailed  to  run  circuits 
for  Rudd,  which  was  the  only  connection  he  had  with  Rudd 
before  going  to  Hawthorne.  In  the  summer  of  1892,  appel- 
lee, acting  by  Mr.  Rudd,  made  an  arrangement  with  Dolese 
&  Shepard,  who  were  working  a  stone  quarry  at  Haw- 
thorne, for  Rudd  to  go  there  for  the  further  development 
of  his,  Rudd's,  explosive.  Appellee's  superintendent,  Mr. 
Patterson,  testified  that  the  entire  matter  of  developing 
and  experimenting  with  the  explosive  was  left  by  appellee 
to  Rudd;  that  he  had  entire  direction  and  control  of  the 
matter  at  Hawthorne,  and  that  he,  Mr.  Patterson,  trans- 
ferred Corbin  to  Rudd's  department  and  sent  him  to  Rudd 
at  Hawthorne,  to  act  under  Rudd's  directions.  Corbin  went 
to  Hawthorne  accordingly,  November  11, 1 892,  and  remained 
there,  assisting  Rudd  and  acting  under  his  superintendence 
and  direction,  until  his  death.-  The  evidence  shows  that 
Corbin's  work,  while  at  Hawthorne,  was  mixing  T>r  assisting 
to  mix  the  explosive  compound,  loading  it  in  the  iron  pipes, 
preparing  the  pipes  for  blasting,  and  as  heretofore  stated, 
assisting  in  the  explosion.  Many  explosions  in  clay  banks 
and  rocks  had  been  made,  by  way  of  experiment,  prior  to 
the  time  of  the  accident. 

The  situation  and  circumstances  at  Hawthorne  on  the 
morning  of  July  31,  1894,  were  substantially  as.  follows  : 
Rudd  had  constructed  of  rough  boards  at  the  northeast  cor* 
ner  of  the  quarry,  and  close  to  the  quarry,  a  one-story  shanty 
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about  fifteen  feet  in  length  from  north  to  south,  and  about 
ten  feet  in  width,  the  floor  of  the  shanty  being  about  even 
with  the  surface  of  the  outside  ground.  There  was  a  door 
on  the  side  of  the  shanty  farthest  from  the  quarry  and  a  rail- 
road track  some  little  distance  from  that  side;  the  exact 
distance  does  not  appear.  There  was  a  workbench  around 
the  side  of  the  shanty;  beneath  it  was  a  basement  with  a 
door  opening  out  on  the  rock  on  the  quarry  side.  There 
was  an  opening  about  the  center  of  the  floor  of  the  shanty; 
and  there  was  a  stairway  from  the  shanty  to  the  basement. 
There  were  in  the  shanty  a  dynamo,  electric  switchboard, 
and  other  electric  devices,  and  a  lathe,  and  in  the  basement 
were  a  boiler,  a  small  engine,  four  barrels  of  oil,  and  coal 
and  wood.  Before  the  accident  a  lot  of  shells  or  pipes  had 
been  prepared  ready  for  use,  and  some  of  them  were  placed 
standing  up  against  the  shanty  on  the  outside. 

Bates,  an  employe  of  Dolese  &  Shepard,  testified  that 
he  was  in  the  shanty  between  seven  and  eight  o'clock 
on  the  morning  of  July  31,  1S94;  that  Corbin,  Rudd, 
and  two  men  of  the  name  of  Clark,  employes  of  Rudd, 
were  there,  and  that  Corbin  had  a  pipe,  one  end  of  which 
was  in  the  basement*  and  the  other  above  the  hole  in  the 
floor  on  which  Corbin  said  he  was  going  to  work. 
This  witness  was  in  the  shanty  a  second  time  that  morning. 
He  testified :  "  I  was  there  last  about  nine  o'clock.  1  went 
into  the  upstairs  floor — was  not  downstairs.  There  was  a 
shell  there  through  the  floor  and  Mr.  Corbin  was  working 
on  the  shell;  one  of  those  long  shells.  Don't  know  what 
Mr.  Rudd  was  doing;  he  was  working  at  one  of  the  benches. 
The  lower  end  of  that  shell  rested  on  the  basement  floor 
and  the  upper  end  was  two  or  three  feet  through  the  shop 
floor;  it  was  standing  right  on  its  end.  Prof.  Rudd  was 
two  or  three  feet  from  Mr.  Corbin.  I  don't  know  just 
exactly  what  Mr.  Corbin  was  doing;  know  he  was  working 
around  the  shell;,  was  putting  the  plugs  in.  He  was  fixing 
the  wires  and  putting  on  the  finishing  touches  to  the  shell 
ready  to  go  into  the  ground.  I  was  there  about  five 
minutes." 
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The  two  Clarks  were  there  then.  They  were  getting 
ready  for  a  big  shot.  Benjamin  Steventon,  fireman  at 
quarry,  employed  by  Dolese  &  Shepard,  testified  that  he 
was  at  the  shanty  about  10  a.  m.,  July  31,  1894,  and  saw 
Corbin,  Rudd  and  one  of  the  Clarks  working;  that  Corbin 
and  Rudd  were  working  in  the  room  over  the  basement, 
and  Clark  was  pulling  up  through  the  floor  a  loaded  shell. 
Charles  H.  Shepard  testified  that  he  was  in  the  shanty  fif- 
teen or  eighteen  minutes  before  the  explosion,  and  that  Rudd 
was  standing  by  a  bench  and  mixing  something  in  a  small 
mortar  which  would  hold  about  a  pint,  and  Corbin  was 
working  on  a  shell,  the  end  of  which  came  up  through  the 
hole  in  the  floor;  that  he  was  soldering  some  wire  together 
by  means  of  a  soldering  iron  and  a  gasoline  torch  placed 
five  or  six  feet  from  the  shell;  that  the  flame  went  into  an 
iron  T,  and  he  ran  the  soldering  iron  inside  the  T  to  heat 
it;  that  the  plug  was  not  then  in  the  top  of  the  shelL 

Michael  T.  Goodman  testified  that  he  was  in  the  shanty 
on  the  same  morning  about  seven  or  eight  minutes  before 
the  explosion;  that  Rudd  was  standing  on  the  east  side  of 
the  shanty  mixing  a  black  u  mixture  "  in  a  mortar.  He 
says :  "  Mr.  Corbin  was  working  aroitnd  the  shell  that  pro- 
truded up  through  the  floor,  and  also  was  working  around 
the  wires.  To  the  best  of  my  recollection  he  was  working 
around  the  shell  with  a  mallet  and  with  wires  of  different 
kinds — whatever  demanded  his  attention."  The  two  Clarks 
were  below  in  the  basement  at  that  time.  The  last  witness 
had  been  preparing  holes  for  Mr.  Rudd  in  which  to  place 
loaded  pipes  for  blasting,  and  went  to  the  shanty  to  inform 
Mr.  Rudd  that  the  holes  were  about  ready.  The  first 
explosion  occurred  about  eleven  o'clock  a.  m.  It  is  described 
bv  the  witnesses  Bates,  Goodman  and  Steventon  as  a  sort  of 
muffled  sound  like  an  explosion  in  a  building,  and  not  like 
a  sharp  explosion  in  the  quarry  when  the  shells  go  off.  The 
witnesses,  on  hearing  the  explosion,  looked  toward  the 
ghantv  and  saw  that  it  was  in  flames.  .  Thev  ran  toward  it 
and  when  nearly  there  Rudd  came  out  of  the  door  covered 
with  flames  and  bleeding,  and  they  heard  Corbin  moaning 
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and  crying  out,  "  Save  me !  Oh,  save  me!"  and  the  two 
Clarks  moaning  and  hallooing  in  the  basement,  all  three 
being  apparently  too  disabled  to  escape.  The  explosion  had 
sprung  the  boards  on  the  sides  of  the  shanty,  and  the  men 
tried  to  pull  them  off  to  get  at  Corbin,  but  could  not.  They 
ran  to  get  fire  hose  and  water,  but  in  a  few  minutes  a  second 
and  terrific  explosion  occurred  which  completely  wrecked 
the  building  and  scattered  it  in  all  directions,  killing  Corbin 
and  the  two  Clarks.  Mr.  Rudd  subsequently  died.  Cor- 
bin's  body  was  found  near  to  or  on  the  railroad  track,  about 
fifteen  feet  from  the  shantv,  and  the  bodies  of  the  two 
Clarks  in  the  quarry  about  150  to  200  feet  from  the  shanty. 
The  boiler  which  had  been  in  the  basement  was  also  found 
in  the  quarry.  The  evidence  is  that  there  had  been  no  fire 
in  the  boiler  that  morning,  that  the  dynamo  had  not  been  in 
operation,  and  that  there  had  been  no  treatment  of  the 
explosive  by  passing  a  current  of  electricity  through  it;  also, 
that  there  had  been  no  fire  in  the  shanty  except  the  flame 
of  the  kerosene  torch  in  the  iron  T,  five  or  six  feet  away 
from  the  pipe  on  which  Corbin  was  last  seen  working.  V. 
J.  Hall,  professor  of  chemistry  in  the  Woman's  Medical 
College  of  the  North  western  University,  to  whom  had  been 
submitted  for  examination  some  of  the  material  with  which 
the  pipes  were  charged,  and  also  some  of  that  contained  in 
the  exploders,  testified  that  the  material  with  which  the 
pipes  were  loaded  would  not  produce  an  explosive  shock 
when  unconfined,  even  if  exposed  to  flame,  but,  if  confined, 
it  could  be  exploded  by  friction,  pressure  or  shock;  that  if  a 
small  quantity  of  it  were  placed  on  an  iron  plate  or  anvil 
and  stricken  with  a  hammer,  an  explosion  would  result. 
Also  that  it  would  explode  without  having  been  previously 
treated  with  electricity,  as  heretofore  described.  He  fur- 
ther testified  that  the  black  mixture  of  chloride  of  potash 
and  lampblack,  used  as  an  exploder,  is  an  exceedingly  sensi- 
tive explosive;  that  slight  friction,  shock  or  flame  would 
explode  it;  that  he  put  a  small  quantity  of  it  in  a  mortar 
and  rubbed  it  slightly  with  a  pestle  and  it  exploded.  He 
also  testified  that  the  driving  the  plug  into  the  top  of  the 
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pipe,  as  heretofore  described,  was  not  a  safe  mode  of  pro- 
cedure; that  it  might  create  atmospheric  pressure  on  the 
material  in  the  pipe  and  thus  produce  an  explosion. 

The  following  question  was  asked  the  witness  and  answer 
given : 

w  Q.  Ton  were  examined  by  Mr.  Wheeler  in  reference  to 
the  effect  of  driving  this  plug, 4  Exhibit  C  with  the  wires 
in  it,  with  a  mallet,  down  into  one  of  these  shells  that  were 
loaded — driven  below  the  upper  rim.  You  may  state  the 
effect  or  what  effect  it  might  have.  A.  If  the  main 
explosive  compound,  with  the  exploders  placed  in  their 
proper  position,  were  filled  approximately  to  the  iron  tubing, 
filled  full,  and  this  plug  driven  down  upon  that  mixture, 
there  would  be  friction  within  the  large  particles  of  this 
main  explosive,  potassium  chlorate,  and  also  friction  of  these 
large  particles  against  the  small  black  compound,  which  I 
have  already  stated  is  very  sensitive,  and  sufficient,  I  think, 
almost  to  bring  about  a  spark  or  a  flame  from  the  exploder, 
from  the  black  compound,  thereby  causing  an  explosion" 
of  the  main  substance.  Furthermore,  the  driving  down  of 
that  plug,  if  small  quantities  of  this  black  compound,  or 
possibly,  the  main  explosive  or  ligbf  compound,  got  between 
the  iron  flue  or  shell  and  this  plug,  and  striking  a  blow 
with  a  hammer,  might  produce  a  spark,  which,  conducted 
to  the  main  explosive,  would  bring  about  an  explosion." 

We  are  of  opinion  that  the  evidence  tended  to  prove 
that  Corbin  lost  his  life  in  the  manner  stated  in  the  decla- 
ration. The  evidence  further  tended  to  prove  that  the 
deceased  received  no  instruction  as  to  explosives  at  the 
Northwestern  University;  that  he  had  no  practical  experi- 
ence in  relation  to  explosives  prior  to  his  going  to  Haw- 
thorne; that  he  was  unaware  of  any  danger  in  handling  the 
explosive  in  question  or  of  doing  the  work  which  he  did 
under  Rudd's  superintendence  and  direction,  and  that  the 
evidence  strongly  tends  to  prove  that  Eudd  claimed,  and  on 
a  number  of  occasions,  the  last  within  a  month  prior  to  the 
accident,  stated  in  the  presence  and  hearing  of  the  deceased, 
that  it  was  entirely  safe    to    handle  and  work  with   the 
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explosive  as  did  the  deceased,  and  that  it  Would  not  explode 
unless  treated  with  electricity  for  thirty  or  forty  minutes, 
as  heretofore  described.  The  evidence  of  Professor  Hall 
with  regard  to  the  dangerous  character  of  the  explosive 
tends  to  prove  that  the  appellee,  by  its  agent  and  vice- 
principal,  Rudd,  might,  in  the  exercise  of  ordinary  care,  have 
discovered  its  dangerous  character,  and  that  it  would  explode 
without  having  been  previously  "treated  with  electricity. 
The  evidence  that  the  deceased  was  sober,  temperate  in  his 
habits,  industrious  and  generally  cautious  and  careful,  was 
evidence  from  which  (there  being  no  eye-witnesses)  the  jury 
might  infer  that  at  the  time  of  the  accident  he  was  exer- 
cising ordinary  care  for  his  personal  safety.  Dallemand  v. 
Saalfeldt,  73  111.  App.  158,  and  cases  there  cited. 

In  brief,, we  are  of  opinion  that  the  evidence  tended  to 
prove  the  material  allegations  of  the  declaration,  and  that 
the  case  should  have  been  submitted  to  the  jury.  Cicero 
St.  Ry.  Co.  v.  Meiner,  160  111.320;  Railway  Co.  v.Patchen, 
167  lb.  204;  North  C.  St.  R.  R.  Co.  v.  Wiswell,  168  lb.  613; 
Siddall  v.  Jansen,  lb.  43;  Dallemand  v.  Saalfeldt,  mipra^  151. 

Counsel  for  appellant,  in  their  argument,  object  that  the 
Court  improperly  excluded  evidence  offered  by  appellant. 
There  was  a  written  motion  for  a  new  trial,  assigning 
reasons  for  the  motion,  and  the  exclusion  of  evidence  is  not 
one  of  the  reasons  assigned.  The  rule  in  such  case  is,  that 
all  reasons  not  specified  are  deemed  waived,  and  can  not  be 
considered  on  appeal.  Ottawa,  etc.,  Railroad  Co.  v.  Mc- 
Math,  91  111.  104;  W.  C.  St.  R.  R.  Co.  v.  Krueger,  168  lb. 
586;  Dallemand  v.  Saalfeldt,  73  111.  App.  151. 

Some  remarks  of  the  learned  judge  who  presided  at  the 
trial  would  seem  to  indicate  that,  in  his  opinion,  direct 
proof  by  eye-witnesses,  of  the  manner  and  cause  of  the 
accident,  is  necessary  to  a  recovery.  We  do  not  under- 
stand this  to  be  the  law.  Circumstantial  evidence,  from 
which  the  manner  and  cause  of  death  may  reasonably  be 
inferred,  is  sufficient  on  which  to  submit  that  question  to 
the  jury.  Smith  v.  Peninsular  Car  Works,  60  Mich.  501; 
Railway  Co.  v.  Carey,  115  111.  115. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Mary  E.  Roberts  r.  Chicago  &  Grand  Trunk  By.  Co. 

1.  Personal  Injuries— Prima  Facie  Case.— In  a  suit  for  damages  on 
account  of  injuries  alleged  to  have  been  received  while  a  passenger  on 
the  defendant's  railway,  by  reason  of  defendant's  negligence,  proof  that 
the  plaintiff  became  a  passenger  on  defendant's  railway  at  Chicago,  to 
be  carried  to  New  York— that  the  train  on  the  passage  left  the  track,  and 
a  number  of  cars,  including  that  in  which  the  plaintiff  was  riding,  were 
turned  over  and  the  plaintiff  injured  without  any  fault  on  her  part — 
makes  aprima  facie  case  for  the  plaintiff,  and  casts  upon  the  defendant 
the  burden  of  proving  that  the  derailment  of  the  train  was  not  owing 
t  j  any  fault  on  its  part 

2.  Practice — Motions  to  Exclude  Evidence  and  to  Find  for  the 
Defendant. — Motions  to  exclude  evidence  and  motions  to  instruct  the 
jury  to  find  for  the  defendant,  are  in  the  nature  of  demurrers  to  the  evi- 
dence, and  admit  not  only  all  that  the  testimony  proves,  but  all  that  it 
tands  to  prove. 

8.  Instructions— To  Find  Against  the  Party  Holding  the  Affirma- 
tive.— If  there  is  no  evidence  before  the  jury  on  a  material  issue,  in 
favor  of  a  party  holding  the  affirmative  of  that  issue,  on  which  the  jury 
can  reasonably  find  in  his  favor,  the  court  may  exclude  the  evidence,  or 
direct  the  jury  to  find  against  such  party;  but  when  there  is  such  evi- 
dence before  the  jury,  it  must  be  left  to  them  to  determine  its  weight 
and  effect. 

4.  Same— Province  of  the  Judges  in  Weighing  Evidence,— In  such 
a  case  it  is  not  within  the  province  of  the  judge  to  weigh  the  evidence 
and  ascertain  where  the  preponderance  is.  His  function  is  strictly 
limited  to  determining  whether  there  is,  or  is  not,  evidence  legally  tend- 
ing to  prove  the  fact  affirmed;  that  is,  evidence  from  which,  if  credited* 
it  may  reasonably  be  inferred  that  the  fact  affirmed  exists,  excluding 
entirely  the  effect  of  all  modifying  or  countervailing  evidence. 

5.  Same— To  Find  for  Defendant  When  Erroneous.— It  the  evi- 
dence introduced  on  the  trial  reasonably  tends  to  prove  the  plaintiff's 
cause  of  action,  an  instruction  to  find  for  the  defendant  is  erroneous. 

6.  Same— Duty  of  the  Court  in  Considering  the  Propriety  of  an  In- 
struction to  Find  for  the  Defendant— Iri  considering  the  propriety  of 
an  instruction  to  find  for  the  defendant,  the  court  has  nothing  to  do 
with  the  questions  as  to  the  preponderance  of  the  evidence,  credibility  of 
the  witnesses,  or  the  force  to  be  given  to  evidence  having  a  tendency 
merely  to  impeach  the  veracity  of  witnesses.  The  only  question  to  be 
considered  is  whether  there  is  any  evidence  which,  if  true,  tends  to  sop- 
port  a  verdict  for  the  plaintiff.  The  function  of  the  trial  judge  is 
strictly  limited  to  determining  whether  there  is  or  is  not  evidence  legally 
tending  to  prove  the  fact  or  facts  affirmed. 

7.  Practice—  When  a  Case  is  Not  to  be  Withdrawn  from  the  Jury— 
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The  Better  Practice. — A  cause  should  not  be  withdrawn  from  the  jury 
unless  the  testimony  is  of  such  a  conclusive  character  as  to  compel  the 
court,  in  the  exercise  of  a  sound  judicial  discretion,  to  set  aside  a  verdict 
returned  in  opposition  to  it.  The  better  practice  in  doubtful  cases  is  to 
submit  the  issues  to  the  jury;  then,  if  upon  full  argument,  on  motion 
for  a  new  trial,  the  court  becomes  satisfied  that  the  verdict  is  man- 
ifestly against  the  weight  of  the  evidence,  to  set  it  aside  and  grant  a 
new  trial. 

8.  Evidence — Opinion  of  a  Witness,  When  Improper.-^A  question 
calling  for  the  opinion  of  a  witness  as  to  the  cause  of  the  derailment  of  a 
car,  where  the  contest  between  the  parties  is  as  to  whether  some  third 
person  caused  the  displacement  of  the  rail,  or  whether  such  displacement 
was  owing  to  a  defective  condition  of  the  road-bed,  or  other  causes 
which  might  have  been  attributed  to  the  company's  fault,  is  incompe- 
tent; the  fact  is  for  the  jury  on  the  evidence,  and  such  a  question,  in 
bo  far  as  it  calls  for  the  opinion  of  the  witness  as  to  whether  some  third 
person  caused  the  displacement,  is  improper. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court 
of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Verdict  for 
defendant  by  direction  of  the  court.  Error  by  plaintiff.  Heard  in  this 
court  at  the  March  term,  1898.  Reversed  and  remanded.  Opinion  filed 
July  21,  1898.    Rehearing  denied,  November  2, 1898. 

Lennards,  Austin  &  Jones,  attorneys  for  plaihtiff  in 
error;  John  F.  Waters,  of  counsel. 

Samuel  A.  Lynde,  attorney  for  the  defendant  in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  was  an  action  by  plaintiff  in  error  against  defend- 
ant in  error  for  damages  on  account  of  injuries  alleged  to 
have  been  occasioned  to  plaintiff  while  a  passenger  on  the 
defendant's  railway,  by  reason  of  defendant's  negligence. 
July  18,  1894,  plaintiff  became  a  passenger  on  defendant's 
railway  at  Chicago,  to  be  carried  thence  to  New  York  City. 
About  three  o'clock  in  the  morning  of  July  16th,  when  about 
a  mile  and  a  half  west  of  Battle  Creek,  Michigan,  the  train 
left  the  track,  and  a  number  of  cars,  including  that  in  which 
the  plaintiff  was  riding,  were  turned  over,  and  the  plaintiff 
was  injured  without  any  fault  on  her  part.  Proof  of  these 
facts  made  a  jprima  facie  case  for  the  plaintiff.    Railroad 
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Co.  v.  Yarwood,  17  111.  509;  Railway  Co.  v.  Thompson,  56  lb. 
138;  N.  C.  St.  Ry.  Co.  v.  Cotton,  140  lb.  486;  W.  C.  St 
R.  R.  Co.  y.  Martin,  154  lb.  528;  R.  R.  Co.  v.  Blu  men  thai, 
160  lb:  40. 

This  cast. upon  the  defendant  the  burden  of  proving  that 
the  derailment  of  the  train  was  not  owing  to  any  fault  on 
its  part;  that  it  was  not  owing  to  the  omission  of  any  duty 
incumbent  on  it  as  a  common  carrier  of  passengers. 

The  track,  immediately  after  the  accident,  appears  from 
defendant's  evidence  to  have  been  as  follows :  On  the 
south  v  side  of  the  track  the  inside  angle-bdr  which  had 
been  at  the  joint  of  two  rails  was  out  of  place,  and  the 
west  end  of  the  east  of  the  two  rails  joined  together  by  it 
and  the  outside  angle-bar,  was  turned  toward  the  center  of 
the  track  from  six  to  eighteen  inches,  thus  leaving  from 
six  to  eighteen  inches  between  the  ends  of  the  rails  pre- 
viously joined  together  by  the  angle-bars.  The  outside 
angle-bar  remained  attached  to  the  east  end  of  the  west  rail, 
spiked  down  and  in  its  proper  place.  The  defendant  intro- 
duced evidence  to  the  effect  that  there  was  a  strike  of  rail- 
road employes  June  30, 1894,  commencing  about  midnight; 
that  traffic  was  then  suspended  and  not  resumed  until  July 
2d,  and  that  normal  conditions  were  not  attained  till  July 
13th  or  14th;  that  numbers  of  railroad  employes  were  dis- 
charged on  account  of  the  strike,  and  that  while  matters 
were  in  this  disturbed  condition  it  was  deemed  advisable 
for  defendant  to  procure,  and  it  did  procure,  the  assistance 
of  the  United  States  marshal  and  the  sheriff  and  their  depu- 
ties. The  defendant's  evidence  tended  to  prove  that  the 
rail  was  displaced  by  some  person  or  persons  over  whom  it 
had  no  control  and  for  whose  conduct  it  was  not  responsible; 
that  the  spikes  which  held  the  angle-bar  in  place,  and  the 
bolts  which  served  a  like  purpose,  were  drawn  and  removed 
by  some  person  or  persons,  and  were  not  broken  by  the 
running  of  the  train,  and  also  that  the  track  and  road-bed 
were  in  good  condition,  and  that  the  company  was  diligent 
in  observing  the  condition  of  the  track  up  to  within  half  an 
hour  of  the  accident 
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The  plaintiff,  on  the  contrary,  introduced  evidence  in 
rebuttal  tending  to  prove  that  the  spikes  and  bolts  were 
broken;  that  the  road-bed  at  the  place  of  the  accident  was 
in  bad  condition,  and  that  the  derailment  was  caused  other- 
wise than  as  claimed  by  defendant  At  the  conclusion  of 
all  the  evidence,  the  court,  on  motion  of  defendant's  counsel, 
instructed  the  jury  to  find  the  defendant  not  guilty,  and  a 
verdict  and  judgment  were  entered  accordingly.  The  rule 
in  such  case  is  thus  stated  in  Frazer  v.  Howe,  106  111.  563 : 
"  Motions  to  exclude  evidence  and  motions  to  instruct  the 
jury  to  find  for  the  defendant  in  such  cases,  are  in  the 
nature  of  demurrers  to  the  evidence,  and  hence  they  admit 
not  only  all.  that  the  testimony  proves,  but  all  that  it  tends 
to  prove.  Penn.  Co.  v.  Conlan,  101  111.  93.  If  there  is  no 
evidence  before  the  jury  on  a  material  issue,  in  favor  of  a 
party  holding  the  affirmative  of  that  issue,  on  which  the 
jury  could,  in  the  eye  of  the  law,  reasonably  find  in  his 
favor,  the  court  may  exclude  the  evidence,  or  direct  the  jury 
to  find  against  the  party  so  holding  the  affirmative;  but  when 
there  is  such  evidence  before  the  jury,  it  must  be  left  to 
them  to  determine  its  weight  and  effect.  Best  on  Evidence, 
1st  Am.  Ed. from  6th  London  Ed.,  Sec.  82,  p.  112.  In  deter- 
mining whether  he  gave  such  instruction,  it  is  not  within  the 
province  of  the  judge  to  weigh  the  evidence  and  ascertain 
where  the  preponderance  is.  His  function  is  strictly  lim- 
ited to  determining  whether  there  is,  or  is  not,  evidence 
legally  tending  to  prove  the  fact  affirmed,  i.  e.,  evidence  from 
which,  if  credited,  it  may  reasonably  be  inferred,  in  legal 
contemplation,  the  fact  affirmed  exists,  laying  entirely  out 
of  view  the  effect  of  all  modifying  or  countervailing  evi- 
dence;7    lb.  573-4. 

The  rule  stated  supra  has  been  approved  in  a  number  of 
subsequent  cases,  notably  in  Bartelotte  v.  International 
Bank,  119  111.  271. 

In  People  v.  People's  Ins.  Co.,  126  111.  466,  the  trial  court, 
at  the  conclusion  of  all  the  evidence,  instructed  the  jury  to 
find  for  the  defendant.  On  appeal,  the  court,  after  citing 
Simmons  v.  Railroad  Co.,  110  111.  340,  and  Frazer  v.  Howe, 

Vob  lxxviu  u 
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titpra,  say :  "  Under  the  rale  announced  in  the  case  cited, 
if  the  evidence  introduced  on  the  trial  reasonably  tended  to 
prove  the  plaintiff's  cause  of  action,  the  instruction  was  erro- 
neous. We  are  not  here  called  upon  to  determine  whether 
the  evidence  was  sufficient  to  entitle  the  plaintiff  to  recover, 
or  the  weight  to  be  given  to  the  evidence,  but  we  will  look 
to  the  evidence  for  the  purpose  of  determining  whether  it 
fairly  tended  to  establish  plaintiff's  cause  of  action,  and  if 
it  did,  then  the  court  erred  in  taking  it  from  the  jury." 

In  Back  v.  Railway  Co.,  173>IU.,28»,  decided  at  the  April 
term,  1898,  the  court  say :  "  In  considering  the  propriety 
of  such  an  instruction,  we  have  nothing  to  do  with  any  ques- 
tion as  to  the  preponderance  of  the  evidence,  or  the  credi- 
bility of  the  witnesses,  or  the  force  to  be  given  to  the  evi- 
dence having  a  tendency  merely  to  impeach  the  veracity  of 
the  witnesses.  The  only  question  is  whether  any  evidence 
was  given  which,  if  true,  would  have  tended  to  support  a 
verdict  for  the  plaintiff."  The  limitations  of  the  province 
of  the  trial  judge  are  the  same.  In  Wenona  Coal  Co.  v. 
Holmquist,  152  111.  581,  the  court,  p.  589,  say:  "  When  a 
motion  is  made  to  exclude  the  plaintiff's  evidence,. or- an 
instruction  to  the  jury  to  find  for  the  defendant  is  asked,  it 
is  not  within  the  province  of  the  judge  to  weigh  the  evi- 
dence and  ascertain  where  the  preponderance  is.  His  func- 
tion is  strictly  limited  to  determining  whether  there  is  or  is 
not  evidence  legally  tending  to  prove  the  fact  or  facts 
affirmed,"  citing  Frazer  v.  Howe  and  other  oases.  A  cause 
should  not  be  withdrawn  from  the  jury  unless  the  testimony 
is  of  such  a  conclusive  character  as  to  compel  the  court,  in 
the  exercise  of  a  sound  judicial  discretion,  to  set  aside  a 
verdict  returned  in  opposition  to  it  (By.  Co.  v.  Johnson, 
135  111.  647),  and  we  think  it  the  better  practice,  in  doubtful 
cases,  to  submit  the  issues  to  the  jury,  when,  if  upon  full 
argument,  on  motion  for  a  new  trial,  the  court  becomes 
satisfied  that  the  verdict  is  manifestly  against  the  weight  of 
tbe  evidence,  the  court  can  set  it  aside  and  grant  a  new 
trial.  After  a  very  careful  examination  of  tbe  evidence,  we 
can  not,  in  view  of  the  decisions  cited,  escape  the  conclusion 
that  the  case  should  have  been  submitted  to  the  jury. 
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Oft  the  trial  the  following  occurred  in  the  examination 
of  James  EL  Hamilton, defendant's  roadmaster  and  witness: 

Q.  "  From  your  knowledge  of  the  condition  of  the  track 
at  the  point  where  the  accident  occurred,  and  from  your 
examination  in  relation  to  the  removal  of  the  bolts  and  the 
angle-bar  on  the  inside,  state,  in  your  opinion,  what  was  the 
cause  of  the  displacement.  Was  it  due  to  the  operation  of 
the  train  or  to  some  third  person,  in  your  opinion  1 " 

(Objected  to  for  the  reason  that  it  appears  from  the  testi-. 
mony  of  the  witness  that  he  was  not  at  the  scene  of  the 
wreck  for  over  an  hour  after  the  wreck  occurred,  and  does 
not  know  or  pretend  to  know  the  exact  condition  of  affairs 
when  the  engine  struck  the  rail  in  question.  Objection 
overruled  and  exception.) 

A.  *  In  my  opinion  the  rail  was  moved  to  the  north  by 
some  one — I  can  not  say  who — as  the  rail  could  not  be  in 
the  position  it  was  without  being  moved  by  some  person  or 
party." 

We  are  of  opinion  that  the  question  is  not  objectionable 
for  the  reasons  stated  by  plaintiff's  counsel,  and  therefore  his 
exception  was  not  well  taken,  but  that  it  is  objectionable 
in  that  it  calls  for  incompetent  evidence;  namely,  the  opinion 
of  the  witness  as  to  the  cause  of  the  derailment.  The  very 
contest  between  the  parties  was  as  to  whether  third  per- 
sons, for  whose  action  defendant  was  not  responsible, 
caused  the  displacement  of  the  rail,  or  whether  such  dis- 
placement was  owing  to  a  defective  condition  of  the  track 
or  road-bed,  or  other  causes  which  might  be  attributed  to 
appellee's  fault.  This  was  a  question  for  the  jury  on  the 
facts  in  evidence,  and  the  question,  in  so  far  as  it  called  for 
the  opinion  of  the  witness  as  to  whether  some  third  person 
caused  the  displacement,  was  improper.  City  of  Chicago 
v.  McGinn,  51  111.  266;  Penn.  Co.  v.  Conlan,  101  lb.  93; 
111.  Cen.  Ry.  Co.  v.  The  People,  143  lb.  434. 

A  siniilar  question  was  asked  George  F.  Upham,  to  which 
counsel  for  plaintiff  objected  on  the  ground  that  it  called 
for  the  opinion  of  the  witness.  The  objection,  for  the  rea- 
sons above  stated,  should  have  been  sustained. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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William  S.  Barbee  and  Melvina  D.  Barbee  v.  Elliott  W. 

SprouL 

1.  Ple  A3— Informal  Conclusions. — Defects  of  form  in  pleading  can 
only  be  taken  advantage  of  where  specifically  pointed  out  and  objected 
to  on  demurrer. 

Assumpsit,  on  promissory  notes.  Trial  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  March  term,  1898.  Reversed  and  remanded.  Opinion  filed  October 
17,  1898. 

Catlin,  Moulton  &  Weber,  attorneys  for  appellants. 
Maheb  &  Gilbert,  attorneys  for  appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellee  upon  certain  promis- 
sory notes  made  by  appellants.  In  addition  to  the  general 
issue,  four  special  pleas  were  filed,  each  of  which  set  up,  in 
effect,  that  the  notes  were  given  to  secure  payment  for  cer- 
tain building  work  to  be  done  by  appellee  for  one  of  appel- 
lants, and  that  the  work  was  in  part  defectively  done,  and  in 
part  was  not  done  at  all.  Each  of  the  pleas  was  informal  in  its 
conclusion,  in  that  it  did  not  conclude  as  a  plea  of  failure  of 
consideration.  A  demurrer  to  these  pleas,  which  did  not 
specially  attack  this  informality,  was  sustained  by  the  trial 
court.  Upon  the  trial  appellants  sought  to  interpose  the 
defense  of  failure  of  consideration,  but  evidence  in  that 
behalf  was  excluded  by  the  court,  on  the  ground  that  there 
was  no  plea  of  failure  of  consideration. 

The  only  question  presented  which  it  is  necessary  to  con- 
sider, is  as  to  whether  the  special  pleas  were  sufficient,  and 
whether  the  court  erred  in  sustaining  the  demurrer  to  them. 

If  the  demurrer  here  had  specially  attacked  the  informal- 
ity of  conclusion  of  these  pleas,  there  is  no  doubt  but  that 
they  must  have  been  held  bad  in  that  technical  respect.  Bat 
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no  such  defect  was  thus  specially  pointed  out  by  demurrer. 
In  substance  the  plea  averred  that  the  notes  sued  on  were 
given  for  the  purpose  of  securing  payment  for  the  work 
contracted  to  be  done  by  appellee,  and  for  no  other  consid- 
eration, and  that  the  work  was  not  done  as  contracted  and 
in  part  was  not  done  at  all,  averring  as  well  the  extent  of  such 
failure,  viz .,  $6,900.  Aside  from  questions  of  form,  this 
was  a  sufficient  statement  in  substance  of  a  defense  of  fail- 
ure of  consideration,  and  we  think  the  demurrer  as  framed 
should  have  been  overruled. 
The  judgment  is  reversed  and  the  cause  remanded. 


Austin  J.  Alderton  v.  Romaine  M.  Conger  et  al. 

1.  Usury— The  Defense  of%  Must  Be  Stated  in  the  Pleading.— The 
statute  (Starr  &  C,  Ch.  74,  Sec.  7)  requires  that  the  defense  of  usury  be 
claimed  in  the  pleadings. 

2.  Stock — Pledges  by  Delivery — Subsequent  Levies. — A  pledge  of 
stock  by  delivery  of  the  same,  with  notice  to  the  corporation,  passes  the 
title  to  the  pledgee  as  against  an  execution  subsequently  levied  upon  it 

3.  Set-Off — Stock  in  a  Homestead  Loan  Association.— A.  defendant 
in  a  foreclosure  suit  can  not  set  off  the  value  of  stock  in  a  homestead 
loan  association,  purchased  by  him  of  the  mortgagee,  when  the  trans- 
action by  which  he  acquired  such  stock  has  no  connection  whatever 
with  the  notes  secured  by  the  trust  deed,  and  is  consequently  not  a  sub- 
ject of  set-off,  unless  there  is  some  equitable  circumstance  which  would 
make  it  so. 

Bill  to  Foreclose  Trust  Deed— Cross-bill,  etc.— Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Henry  V.  Freeman,  Judge,  presiding. 
Decree  for  complainants.  Appeal  by  defendant.  Heard  in  this  court 
at  the  March  term,  1898,  Affirmed,  except  as  to  costs,  etc.  Opinion 
filed  October  17,  1898. 

Statement  of  the  Case. 

Richard  Fenimore,  claiming  to  be  the  legal  holder  and 
owner  of  three  notes  made  by  appellant — two  for  the  sum 
of  $180  each,  and  one  for  the  sum  of  8140,  payable  to  the 
order  of  ftomaine  M.  Conger,  dated  October  1, 1894,  bear- 
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ing  interest  at  six  per  cent  per  annum  from  date,  and  seven 
per  cent  per  annum  after  maturity,  becoming  dne  in  one, 
two  and  three  years  after  date,  respectively,  and  given  for 
the  purchase  money  of  certain  real  estate — together  with 
Earle  G.  Conger,  trustee,  filed  a  bill  in  the  Superior  Court 
of  Cook  County  to  foreclose  a  trust  deed  on  said  real  estate 
securing  said  notes.  The  bill  proceeds  under  a  provision  in 
the  trust  deed,  providing  that  the  whole  of  the  notes  might 
be  declared  due  on  default  in  payment  of  either  of  them  or 
interest,  and  in  case  of  foreclosure  there  should  be  included 
in  the  decree  $100  solicitor's  fees,  and  alleged  default  in  the 
payment  of  the  note  and  interest  due  October  1,  1895. 

Appellant  answered  the  bill,  admitting  the  execution  of 
the  notes  and  trust  deed,  but  denied  that  Richard  Fenimore 
was  the  legal  owner  and  holder  of  the  same,  and  averred 
that  they  were  held  and  owned  by  Romaine  M.  Conger,  and 
that  the  alleged  transfer  thereof  to  Fenimore  was  colorable 
only;  denied  that  there  was  anything  due  on  the  notes  and 
that  there  had  been  any  default  in  payment  thereof. 

Appellant  also  filed  a  cross-bill,  alleging  that  on  February 
1,  1894,  he  purchased  of  said  Romaine  a  certificate  of  stock 
of  the  Eastern  Building  &  Loan  Association,  a  New  York 
corporation,  of  ten  shares  of  the  par  value  of  $100  each, 
and  paid  therefor,  to  said  Romaine,  the  sum  of  $253.39; 
that  the  certificate  was  originally  issued  by  the  Association 
to  W.  A.  Garrett,  who  assigned  it  to  said  Romaine,  which 
assignment  was  duly  entered  on  the  books  of  the  association, 
and  afterward  the  certificate  was  assigned  to  appellant  by 
said  Romaine,  though  the  assignment  was  not  entered  upon 
the  books  of  the  association  as  required  by  its  by-laws;  that 
appellant  was  ignorant  of  the  manner  of  transferring  stock 
certificates,  and  ignorant  of  the  by-laws  and  regulations  of 
the  association,  except  as  stated  to  him  by  said  Romaine; 
that  Romaine,  at  the  time  appellant  purchased  the  certifi- 
cate, stated  to  him  that  the  certificate  was  legally  trans- 
ferred to  appellant  by  the  assignment  in  writing  on  the 
back  of  the  certificate,  and  that  all  necessary  requisites  had 
been  complied  with  to  vest  appellant  with  a  complete  and 
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valid  title  thereto;  that  appellant  had  confidence  in  and 
believed  the  said- statements  of  Romaine;  that  at  the  time 
of  the  transfer  to  appellant,  the  by-laws  of  the  association 
provided,   viz.:    "That  no  shares  shall  be  assignable  or 
transferable  on  the  books  of  the  association,  except  by  the 
shareholder  paying  a  transfer  fee  of  &2  for  entering  the 
same,  and  upon  consent  of  the  association  indorsed  thereon 
by  the  secretary,  after  all  dues  and  claims  on  the  same  had 
been  paid;"  that  Romaine  was  the  local  agent  and  repre- 
sentative of  the  association;  that  appellant  paid  to  him  as 
such  representative  $7.50  monthly  dues  on  each  share  of 
said  stock,  as  required  by  the  by-laws  of  the  association, 
from  the  time  of  said  purchase  up  to  and  including  the 
month  of  June,  1894,  but  that  Romaine  fraudulently  neg- 
lected to  make  remittances  thereof  to  the  association,  and 
fraudulently  concealed  appellant's  interest  and  ownership 
in  the  stock,  and,  conspiring  to  defraud  appellant,  made 
payments  of  the  monthly  dues  to  the  association  upon  said 
stock  in  his  own  name,  and  the  payments  thereof  were 
credited  to  Romaine  personally  upon  the  books  of  the  asso- 
ciation; that  when  appellant  ascertained  that  the  transfer 
of  the  stock  did  not  comply  with  the  rules  and  by-laws  of 
the  association,  he  requested  Romaine  to  have  such  trans- 
fer duly  recorded  on  the  books  of  the  association,  .which  he 
promised  to  do,  but  he  was  immediately  thereafter  dis- 
charged by  the  association,  and  at  the  time  of  such  discharge 
was  largely  indebted  to  the  association  for  moneys  and  col- 
lections wrongfully  appropriated  by  him;  that  the  associa- 
tion refused  to  transfer  the  stock  to  appellant;  that  the 
stock  was  levied  upon  as  the  property  of  Romaine  in  an 
attachment  begun  against  him  by  one  Seager,  and  final 
judgment  entered  in  such  attachment  suit;  that  the  cash 
value  of  the  stock  was  then  $320.50,  which  sum  was  applied 
on  Romaine's  indebtedness  to  the  association,  or  paid  to 
said  Seager  for  Romaine's  use  and  benefit;  that  Romaine 
is  the  legal  owner  and  holder  of  said  notes  and  trust  deed, 
and  not  the  said  Fenimore,  and  that  Romaine  is  insolvent 
and  has  no  property  subject  to  execution* 
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The  cross-bill  prays  that  appellant  be  credited  on  the 
notes  the  value  of  the  stock,  and'  offers  to  pay  the  balance 
doe  thereon  into  court;  for  the  surrender  and  cancellation 
of  the  notes  and  trust  deed,  and  for  general  relief. 

Romaine  M.  Conger  answered  the  cross-bill,  averring  that 
Fenimore  was  the  legal  owner  and  holder  of  the  notes  and 
trust  deed,  and  that  he  purchased  the  same  before  maturity 
for  value,  and  admitting  the  purchase  of  the  stock  and  its 
value  as  alleged;  denying  that  appellant  was  ignorant  of  the 
method  of  making  transfers  of  stock  or  the  by-laws  of  the 
association;  admitting  payment  of  dues  to  him  by  appel- 
lant, and  his  agency  for  association,  but  denying  the  other 
allegations  of  the  cross-bill.  After  answers  of  other  defend- 
ants  to  cross-bill  and  issues  made,  the  cause  was  referred  to 
a  master,  who,  after  taking  evidence,  reported,  among  other 
things,  that  the  notes  and  trust  deed  were  made  and  appel- 
lant made  default  in  the  payment  of  the  note  due  October 
1,  1895,  as  alleged,  except  that  the  notes  as  originally  drawn 
bore  interest  at  eight  per  cent  per  annum  after  maturity, 
and  after  their  delivery  were  changed,  without  the  knowl- 
edge or  consent  of  appellant,  so  that  the  interest  after 
maturity  was  seven  per  cent,  but  that  these  changes  were 
not  made  with  fraudulent  intent;  that  Fenimore  was  not 
and  never  was  the  legal  owner  and  holder  of  the  notes  and 
trust  deed,  and  that  their  assignment  and  indorsement  to 
him  was  a  mere  pretense  on  the  part  of  Romaine  M.  Conger, 
and  that  Fenimore  has  no  interest  in  the  suit;  that  the  facts 
were  substantially  as  alleged  in  the  cross-bill  in  regard  to 
the  sale,  purchase  and  assignment  of  the  stock,  the  repre- 
sentations of  Romaine  M.  Conger  to  appellant  with  regard 
to  its  transfer  and  appellant's  reliance  thereon,  but  that  the 
stock  was  never  presented  to  the  association  for  transfer 
upon  its  books  to  appellant,  and  that  appellant,  before 
August  17, 1894,  never  requested  Romaine  to  have  the  trans- 
fer made;  that  the  facts  with  regard  to  the  payments  of  dues 
on  the  stock  and  Rom  nine's  failure  to  notify  the  association 
of  appellant's  ownership  of  the  stock,  are  substantially  as 
alleged  in  the  cross-bill;  that  in  the  latteu  part  of  July,  1894, 
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Romaine  was  indebted  to  the  association  in  the  sum  of 
$1,000,  or  thereabouts,  but  that  the  exact  status  of  accounts 
between  Romaine  and  the  association  remains  a  matter  of 
uncertainty;  that  said  stock  was  levied  upon  and  seized  as 
the  property  of  Romaine  M.  Conger  by  writ  of  attachment, 
to  satisfy  a  claim  against  said  Conger,  but  that  it  does  not 
appear  that  the  stock  had  been  sold  to  satisfy  the  judgment; 
that  appellant  has  at  various  times  offered  to  pay  said  notes, 
upon  an  allowance  to  him  by  Conger  of  the  value  of  said 
stock,  and  has  also  tendered  Conger  and  Fenimore  the  sum 
of  $220;  that  the  value  of  the  stock  was  $313,  and  that  its 
assignment  to  appellant  was  complete  and  transferred  to 
him  the  equitable  title  thereof;  that  this  title  was  not 
affected  by  the  subsequent  claims  of  the  association,  or  levy 
of  the  attachment  writ,  and  appellant  was  not  entitled  to 
any  relief  under  his  cross-bill;  that  Romaine  M.  Conger 
Could  maintain  a  bill  to  foreclose  the  trust  deed  upon  the 
original  consideration  of  the  notes  (Which  were  void  by 
reason  of  the  changes  therein),  and  interest  at  five  per  cent 
per  annum;  that  the  amount  due  Romaine  M.  Conger  for" 
principal,  interest  and  taxes  is  $566.79,  and  that  $100  was. a 
reasonable  solicitor's  fee,  and  was  provided  by  the  trust 
deed.  The  master  recommended  that  upon  proper  amend- 
ments being  made,  a  decree  of  foreclosure  of  the  trust  deed 
be  granted  in  favor  of  Romaine  M.  Conger. 

After  the  master's  report  was  filed  and  objections  and 
exceptions  thereto  taken,  the  complainants  dismissed  the 
cause  as  to  Fenimore,  and  by  leave  of  court,  and  in  accord- 
ance with  the  recommendations  of  the  master,  filed  an 
amended  bill,  and  also  a  supplemental  bill  in  the  names  of 
Romaine  M.  Conger  and  Earle  G.  Conger  as  complainants. 

Issues  were  made  on  the  pleadings  as  amended,  and  the 
cause  again  referred  to  the  master  to  take  evidence  and 
report  his  findings  and  conclusions,  but  without  any  further 
hearing  before  the  master  tlrs  order  of  reference  was  set 
aside  and  the  supplemental  bill  dismissed  on  motion  of  com- 
plainants. 

No  new  issues  were  made  by  the  amended  bill,  except  it 
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was  alleged  by  it  that  Romaine  M.  Conger  is  the  legal  owner 
and  holder  of  said  trust  deed  and  that  it  secured  the  balance 
due  said  Romaine  of  $500  for  purchase  money  of  the  real 
estate  therein  described,  divided  in  amounts  and  payable  at 
the  times  as  described  in  the  notes,  with  interest. 

The  chancellor  thereafter  entered  a  decree  which  recites 
that  the  cause  came  on  to  be  heard  upon  the  pleadings  as 
hereinabove  stated,  the  proofs,  oral,  documentary  and  writ- 
ten, taken  and  filed,  the  master's  report  and  exceptions 
thereto,  confirmed  the  master's  report  in  all  respects,  and 
ordered  that  the  trust  deed  be  foreclosed  for  the  sum  of 
$577.75,  with  $100  solicitor's  fees  and  costs  of  the  pro* 
ceeding. 

Ela,  Geover  <fe  Graves,  attorneys  for  appellant. 

J.  L.  Bennett,  attorney  for  appellees. 

*  Mr,  Presiding  Justice  Windrs  delivered  the  opinion  of 
the  court. 

To  reverse  the  decree  in  this  case  appellant  has  appealed, 
and  claims,  first,  that  it  was  error  to  allow  any  interest  to 
complainants;  second,  that  no  title  passed  to  him  by  the 
assignment  of  the  stock,  it  not  being  transferred  upon  the 
books  of  the  association;  third,  that  he  was  entitled  to  have 
the  value  of  the  stock  set  off  against  the  amount  claimed 
by  complainants;  fourth,  that  the  levy  of  the  attachment 
writ  and  execution  against  Conger  gave  the  creditor  a  prior 
lien;  fifth,  that  Conger  could  not  recover  costs,  interest  or 
solicitor's  fees  because  of  appellant's  tender  to  him  of  the 
difference  between  the  value  of  the  stock  and  the  amount 
of  all  the  notes;  and  sixth,  that  the  court  erred  in  allowing 
complainants  to  amend  their  bill  and  substitute  one  new 
complainant. 

The  first  contention  is  not  tenable.  The  statute  (Starr  & 
C,  Ch.  74,  Sec.  7)  requires  that  the  defense  of  usury  be 
claimed  in  the  pleadings,  which  was  not  done.  See  also 
Goodwin  v.  Bishop,  145  111.  421. 
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The  second,  third  and  fourth  contentions  of  appellant 
are  not.  in  our  opinion,  tenable,  for  the  reason  that  the  sale 
of  the  stock  to  appellant  by  Romaine  M.  Conger  appears  to 
have  been  in  good  faith,  for  a  valuable  consideration;  the 
stock  actually  delivered  to  appellant  and  assigned  to  him 
by  Conger,  in  writing  indorsed  on  the  back  of  the  certifi- 
cate, long  before  any  claims  of  the  association  or  an  attach- 
ing creditor  intervened.  It  fails  to  appear  that  there  was 
due  to  the  association  any  amount  from  Romaine  M.  Conger 
at  the  time  he  sold  and  assigned  the  stock  to  appellant,  and 
as  to  the  attaching  creditor,  the  statute  (Hurd's,  Ch.  77,  Sec. 
52)  provides  that  under  the  circumstances  shown  in  this 
case  the  stock  was  not  liable  to  be  taken  on  execution  against 
Conger.  In  the  recent  case  of  Rice  v.  Gilbert,  173  111.  348, 
in  which  certain  stock  was  pledged  to  secure  the  payment 
of  a  note,  the  Supreme  Court  said,  in  construing  this  statute 
(which  is  an  amendment  to  a  previous  statute,  under  which 
it  had  been  held  the  judgment  creditor  would  be  preferred), 
"  There  is  but  one  rational  conclusion  as  to  the  meaning 
and  purpose  of  that  amendment,  and  that  is,  that  it  was  to 
give  more  commercial  freedom  to  transfers  of  stock  for 
purposes  of  collateral  security  than  existed  before,  and 
therefore  the  foundation  for  the  holding  in  People's  Bank 
v.  Gridley,  91  111.  457,  no  longer  exists;"  and  held  that  a 
pledge  of  stock  by  mere  delivery  of  the  same,  with  notice 
to  the  corporation,  passed  the  title  to  the  pledgee  as  against 
an  execution  subsequently  levied  upon  it.  Moreover,  if  the 
title  did  not  pass  to  appellant,  still  he  could  not  set  off  the 
value  of  the  stock  in  this  case,  because  the  stock  transaction 
h&s  no  connection  whatever  with  the  notes  or  trust  deed, 
and  is  therefore  not  a  subject  of  set-off,  unless  there  is  some 
equitable  circumstance  which  would  make  it  proper.  The 
only  equitable  circumstance  alleged  is  that  Romaine  M. 
Conger  is  insolvent,  but  this  allegation  is  not  sustained  by 
the  evidence.  Quick  v.  Lemon,  105  111.  585,  and  cases  cited; 
Clause  v.  Bullock  P.  P.  Co.,  118  111.  617. 

It  follows  from  the  foregoing  that  appellant's  offer  to 
pay  the  notes,  less  the  value  of  the  stock,  and  his  tender  of 
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$220,  could  not  avail  him  on  the  matter  of  costs,  interest  or 
attorney's  fees. 

The  statute  (Hurd's,  Ch.  7,  Sec.  1)  in  regard  to  amendments 
gave  the  court  full  power  to  allow  the  amendment  of  the 
bill  dismissing  as  to  one  complainant,  Fenimore,  and  sub- 
stituting in  his  stead  Bomaine  M.  Conger.  The  amendment 
was  a  matter  in  the  discretion  of  the  court.  From  an 
examination  of  the  only  case  cited  by  appellant  under  this 
point — Fairbanks  v.  Farwell,  141  111.  354r— we  are  of  opinion 
it  does  not  sustain  appellant's  contention. 

We  are  of  opinion,  however,  that  as  the  original  com- 
plainant, Fenimore,  wholly  failed  to  make  a  case,  and  as  he 
voluntarily  dismissed  his  bill  after  the  hearing  before  the 
master,  who  held  that  he  had  no  equity  as  against  appel- 
lant, it  would  be  unjust  to  tax  all  the  costs  against  appel- 
lant. No  costs  appear  to  have  been  incurred  after  the 
hearing  before  the  master. 

The  decree  will  be  affirmed,  except  as  to  the  costs,  as  to 
which  it  will  be  reversed,  with  a  direction  to  the  Superior 
Court  to  charge  complainants  in  the  amended  bill  with  the 
master's  fees. 


78      540 

93     368  Helen  Culver  v.  Delima  Kingsley. 

1.  Landlord  and  Tenant—  Use  of  Premises  by  Pewiission— Injuries. 
— Where  a  landlord  permitted  his  tenant  to  use  the  roof  of  a  shed  for 
drying  clothes,  and  his  tenant  was  injured  by  the  falling  of  such  roof,  tf 
was  held  that  the  landlord  was  not  liable. 

2.  Same— No  Obligation  to  Keep  Premises  Donated  in  Repair.  —Where 
a  landlord  gave  his  tenant  permission  to  use  the  roof  of  a  shed  not  in- 
cluded in  the  demise,  such  permission  would  not  of  itself  impose  upon 
the  landlord  an  obligation  to  keep  the  roof  in  repair  for  that  purpose. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court 
of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  March  term,  1898.  Reversed  and  remanded.  Opinion  filed  October 
17,  1698. 
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Statement. 

Appellant  owned  a  two-story  frame  house,  which  was 
demised  to  two  separate  tenants,  each  tenant  occupying  one 
story.  The  entire  second  story  was  demised  to  the  husband 
of  appellee  by  written  lease.  The  roof  of  a  shed,  which 
was  part  of  the  first  story,  extended  nearly  upon  a  level 
with  the  second  story,  and  appellee  was  in  the  habit  of 
using  this  roof  as  a  place  for  drying  clothes.  The  shed  was 
a  part  of  the  first  story,  not  demised  to  appellee's  husband, 
and  the  roof  of  the  shed,  which  is  called  by  appellee's 
counsel  a  platform  and  by  appellant's  counsel  a  roof,  was 
not  included  as  part  of  the  premises  demised  to  the  husband 
of  appellee  by  the  written  lease.  While  upon  this  roof  or 
platform,  and  engaged  in  hanging  out  clothing,  appellee  fell 
through  an  alleged  defective  portion  of  the  roof  and  was 
injured.  In  a  suit  for  the  personal  injuries  thereby  sus- 
tained, based  upon  the  ground  of  alleged  negligence  of 
appellant,  the  landlord,  in  permitting  the  roof  to  be  in 
defective  condition,  appellee  recovered  verdict  and  judg- 
ment.   From  that  judgment  this  appeal  is  prosecuted. 

William  W.  Gbinstead,  attorney  for  appellant. 

There  is  no  implied  duty  upon  a  landlord  to  keep  a  roof 
safe  for  drying  clothes,  such  use  being  a  mere  license  or 
privilege,  and  not  essential  or  requisite  for  the  enjoyment 
of  the  tenement.    Ivay  v.  Hedges,  L.  R.,  9  Q.  B.  D.  80. 

It  did  not  pass  as  an  appurtenance,  because  such  a  right  is  a 
mere  convenience,  not  necessary  or  essential  to  the  enjoy- 
ment of  the  thing  demised.  2  Am.  &  Eng.  Encyo.  Law 
(2d  Ed.),  520;  Humphreys  v.  McKissock,  140  U.  S.  304,  at 
313;  Linthicum  v.  Ray,  9  Wall.  241;  Root  v.  Wadhams,  107 
N.  T.  384,  394;  Griffiths  v.  Morrison,  106  N.  T.  165,  170; 
Leiferman  v.  Osten,  64  III.  App.  578;  Holladay  v.  Chic. 
Arc  Light  &  Power  Co.,  55  111.  App.  463. 

Ralph  Robkr  Crocker  and  Samuel  B.  Kino,  attorneys 
for  appellee. 

There  is  a  marked  distinction  between  the  liabilities  of 
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the  landlord  of  a  tenement  or  flat  building  and  those  of  one 
whose  entire  premises  pass  by  the  letting.  Sawyer  v. 
McGillicuddy,  81  Me.  318;  Gordon  v.  Curaraings,  152  Mass. 
513;  2  Shearman  &  R  Neg.  710. 

In  the  former  case  all  portions  of  the  demised  premises 
which,  by  necessity  or  for  the  convenience  of  the  several 
tenants,  are  reserved  to  the  common  use  of  such  several 
tenants  are  under  the  general   supervision  of  the  landlord. 

Mr.  Ju8tioe  Sears  delivered  the  opinion  of  the  court. 

By  the  terms  of  the  written  lease  the  husband  of  appel- 
lee covenanted  as  follows:  "And  the  said  party  of  the 
second  part  further  covenants  with  the  said  party  of  the 
first  part,  that  said  party  of  the  second  part  has  received 
said  demised  premises  in  good  order  and  condition,  and  that 
at  the  expiration  of  the  time  in  this  lease  mentioned,  or 
sooner  determination  thereof,  etc.,  will  yield  up  the  said 
premises  to  said  party  of  the  first  part  in  as  good  condition," 
etc. 

The  lease  also  provides  that  the  lessee  shall  not  inter- 
fere with  u  the  control  of  any  of  the  public  portions  of  said 
building,"  thfe  lease  being  of  the  form  used  in  demising  por- 
tions of  an  apartment  building. 

The  only  theory  upon  which  the  recovery  here  could  be 
sustained,  would  be  that  the  roof  in  question  was  a  "  pub- 
lic portion  of  the  building,"  and  that  control  of  said  por- 
tion was  retained  by  the  landlord,  who  was  thus  obligated 
to  keep  it  in  repair  for  the  common  use  of  tenants  of  the 
building. 

But  the  evidence  does  not  sustain  this  theory. 

There  were  but  two  tenants  in  the  building,  and  while 
the  evidence  is  conflicting  as  to  whether  the  first-story 
tenant  ever  used  the  roof  in  question  for  any  purpose  other 
than  a  shelter  to  the  shed  below,  there  is  no  evidence  what- 
ever to  indicate  that,  if  it  was  used  by  such  tenant  for  pur- 
poses of  drying  clothing,  it  was  by  any  arrangement  or 
consent  of  the  landlord.  There  is  no  evidence  that  the  land- 
lord ever  designated  this  roof  as  a  place  to  be  used  by  the 
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first  floor  tenants,  or  by  any  one  other  than  appellee.  There 
is  evidence  of  a  permission  to  appellee  to  thus  use  the  roof. 
But  such  permission  would  not  of  itself  impose  upon  the 
landlord  an  obligation  to  keep  it  in  repair  for  that  purpose. 
Ivay  v.  Hedges,  L.  R.,  9  Q.  B.  D.  80. 

In  that  case  the  facts  were  quite  similar  to' the  facts  here, 
and  the  court  says:  "I  am  quite  unable  to  see  any  liabil- 
ity in  the  defendant  under  the  circumstances  existing  here. 
If  there  had  been  an  absolute  contract  for  the  user  of  this 
place  in  a  particular  way,  it  might  be  that  the*  defendant 
would  have  been  liable  for  not  keeping  it  in  a  safe  condi- 
tion. But,  if  the  contract  was,  as  we  must  take  it  to  have 
been — I  let  you  certain  rooms,  and,  if  you  like  to  dry  your 
linen  on  the  leads,  you  may  do  so — in  that  case  the  tenant, 
takes  the  premises  as  he  finds  them.  No  case  has  been 
cited  in  the  English  courts  which  has  the  least  bearing  on 
the  matter.  The  Scotch  case — McMartin  v.  Hannay — which, 
though  not  binding  as  an  authority,  is  nevertheless  entitled 
to  the  greatest  respect,  though  it  bears  some  resemblance 
in  its  circumstances  to  this  case,  is  not  in  point.  The  tene- 
ment was  let  out  in  flats,  all  the  tenants  using  a  common 
staircase.  The  staircase,  therefore,  was  a  necessary  part  of 
the  holding,  and  it  was  the  landlord's  duty  to  keep  it  in  a 
state  in  which  it  could  be  safely  used.  It  was  an  implied 
condition  in  the  bargain  that  the  mode  of  access  to  the 
several  flats  should  be  safe.  There  was  no  such  implied 
condition  here." 

In  the  case  here,  as  in  the  case  cited,  there  was  no  express 
contract  for  the  use  of  the  roof;  it  was  not  included  in  the 
written  lease,  and  there  was  at  most,  so  far  as  the  evidence 
discloses,  merely  a  verbal  permission  to  the  particular  tenant 
to  make  such  use  of  the  roof. 

If  it  could  be  regarded  as  a  part  of  the  premises  demised 
to  the  husband  of  appellee  by  the  written  lease,  it  is  diffi- 
cult to  perceive  how,  under  the  evidence  as  here  presented, 
there  could  be  any  obligation  on  the  part  of  the  landlord 
to  keep  the  roof  in  repair. 

Counsel  for  appellee  cite  Payne  v.  Irvin,  144  III.  482,  as 
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announcing  the  general  doctrine  that  the  landlord  is  obli- 
gated to  keep  in  repair  portions  of  an  apartment  building, 
such  as  stairways,  passageways,  etc.,  over  which  he  retains 
control  for  the  general  use  of  the  tenants  of  the  building. 

But  there  is  no  evidence  presented  which  would  warrant 
a  jury  in  finding  that  this  roof  was  such  a  common,  public 
portion  of  the  building,  necessary  to  the  holdings  of  various 
tenants  or  kept  by  the  landlord  for  their  common  use. 

The  evidence  as  presented  is  insufficient  to  sustain  the 
verdict. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Tillage  of  Harvey  v.  John  P.  Wilson,  Nathan  6.  Moore 

and  William  B.  Mcllvaine,  Co- partners  as 

Wilson,  Moore  &  Mcllvaine. 


1.  Cities  and  Villages— Power  to  Employ  Counsel,— The  board  of 
trustees  has  the  power  to  employ  counsel  to  defend  the  village  in  a  pro- 
ceeding which  goes  to  its  very  existence  a*  a  corporation. 

2.  Sake— Contracts  by  President,  WJien  Binding* — A  village  is  lia- 
ble for  the  value  of  Ine  services  of  an  attorney  though  there  ia  no  ft 
contract  of  employment,  nor  any  ordinance  nor  resolution  adopted  uy 
the  common  council  directly  authorizing  or  ratifying  the  action  of  the 
president  of  the  {own  in  requesting  the  performance  of  such  services. 

A.    Contracts—  Which  M ay  Be  Ratified.  —Where  a  contract  entered 
i^/into  on  behalf  of  a  named  principal  is  one  which  the  principal  himself 
might  lawfully  make,  it  may  be  ratified  and  thus  given  effect. 

4.  1* .ATfiPinATTQy— JViB^djggf  RjuExpress.— It  is  not  necessary  that  a 
ratiflcation^fthould  be  express.  It  may,  like  most  other  facts  inpaix,  Jj© 
prnvpd  v^y  circumstances.    So  a  ratification  may  be  inferred  from  acqui- 


escence after  notice* 


5.    Same 


er  nouci 


AcLWorks  an  Estoppel.— A. 


/ol 


^ munio- 

ipal  officers  which  may  havcTinduced  the  action  of  the  adverse  party, 
and  where  it  would  he  inequitable  to  permit  the  corporation  to  stultify 
itself  by  retracting  what  its  officers  had  done,  will  work  an  estoppel. 
6.  Contracts — Of  Municipalities—  Ultra  Vires.—  Where  a  contract 
f  a  municipal  corporation  has  no  element  of  illegality  in  itTthe  only 
objection  to  it  is  a  defect  of  power  in  respect  to  the  terms  of  its  duration. 
The  doctrine  that  where  the  corporation  has  received  benefits  under  a 
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contract  which  is  merely  ultra  vires,  it  shall  pay  for  those  benefits, 
should  be  applied. 

7.  Same— Liability  for  Contracts—  Ultra  Ftres.—The  doing  of  an 
authorized  thing  by  a  municipal  corporation  in  a  proper  way  become  as 
legitimate  charge  upon  the  revenues  of  the  municipality;  so  when  it  is 
done  m  an  unauthorized  way  but  is  accepted,  the  municipality  gets  what 
it  had  authority  to  get  in  a  different  way,  and  should  pay  for  it  what  it 
would  have  had  to  pay  had  it  got  it  in  the  proper  way. 

Assumpsit,  for  legal  services.  Trial  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Finding  and 
judgment  for  plaintiffs.  Appeal  by  defendant  Heard  in  this  court  at 
the  March  term,  1893.    Affirmed.    Opinion  filed  October  17, 1898. 

Frank  L.  Stobbs,  attorney  for  appellant 

Max  Baird,  attorney  for  appellees. 

Municipal  corporations  can  be  bound  by  implied  contracts 
to  be  deduced  by  inference  from  corporate  acts  without 
either  a  vote,  or  deed,  or  writing.  Town  of  New  Athens  v. 
Thomas,  82  111.  259;  Seagraves  v.  City  of  Alton,  13  III.  366; 
Gas  Company  v.  San  Francisco,  9  Cal.  453;  15  Am.  &  Eng. 
Enc.,  1083,  note  1. 

Municipal  corporations  may  ratify  the  unauthorized  eon- 
tracts  of  its  agents  whioh  are  within  the  corporate  powers  by 
acquiescing  therein  after  knowledge,.or  by  acts  inconsistent 
with  other  supposition.  Town  of  Bruce  v.  Dickey,  116  111. 
627;  Connett  v.  Chicago,  114  111.  233;  Supervisor  v.  Schenck, 
5  Wall.  722;  1  Dillon  Mun.  Corp.,  Sec.  386;  Logansport  v. 
Dykeman,  116  Ind.  15. 

A  municipal  corporation  is  bound  to  pay  for  benefits 
received  under  an  executed  contract,  although  the  contract 
may  be  ultra  vires.  East  St.  Louis  v.  Gas  Company,  98  111. 
415;  P.  &  S.  R  R.  Co.  v.  Thompson,  103  111.  187;  Badger  v. 
Inlet  Drainage  Co.,  141  III.  540;  Carlyle  Water  Co.  v.  Car- 
lyle,  31  111.  App.  325;  Ibid.,  140  111.  445. 

Mb.  Presiding  Justiok  Windes  delivered  the  opinion  of 
the  court. 

This  suit  was  commenced  by  appellees  on  the  common 
counts  to  recover  on  a  quantum  meruit  for  legal  services 
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rendered  by  them  in  defending  a  proceeding  of  quo  war- 
ranto brought  against  the  village  of  Harvey  to  oust  it  of 
its  franchises.  There  is  no  dispute  but  that  the*  services 
sued  for  were  rendered  by  appellees  and  that  they  were 
reasonably  worth  the  amount  claimed,  $500,  for  which 
judgment  was  entered  for  appellees;  but  it  is  contended 
that  the  trial  court  erred  in  the  admission  of  improper  evi- 
dence on  behalf  of  appellees,  in  excluding  proper  evidence 
offered  for  appellant,  in  holding,  refusing  to  hold,  and  in 
modifying  certain  propositions  of  law,  and  in  not  rendering 
judgment  on  the  evidence  for  appellant.  The  quo  warranto 
suit,  which  questioned  the  corporate  existence  of  the  vil- 
lage, was  begun  and  service  had  upon  the  president  and 
each  member  of  the  board  of  trustees.  At  the  request  of 
the  trustees,  the  president  of  the  board  and  one  of  the  trust- 
ees employed  appellees  to  defend  the  suit,  but  no  record 
in  the  proceedings  of  the  board  of  trustees,  so  far  as  shown, 
was  made  of  this  request  or  the  fact  that  appellees  had 
been  employed.  It  does,  however,  appear  that  during  the 
pendency  of  the  suit  the  president  of  the  village  and  one  of 
the  trustees  inquired  about  the  progress  of  the  case  from 
time  to  time  and  when  a  decision  could  be  looked  for.  The 
attorney  for  the  village  of  Harvey,  at  the  direction  of  the 
president  and  board  of  trustees,  called  upon  appellees  dur- 
ing the  pendency  of  the  case  in  the  Supreme  Court,  to  see 
them  concerning  the  suit.  He  asked  appellees  as  to  the 
status  of  the  case  and  received  from  them  a  copy  of  their 
brief,  which  he  said  he  would  examine,  and  a  few  days 
later  stated  to  one  of  appellees  that  the  matter  was  satisfac- 
tory in  the  form  in  which  it  stood. 

After  the  case  was  decided  in  favor  of  the  village  }n  the 
Supreme  Court,  appellees  presented  their  bill  for  services  to 
the  village,  but  were  answered  by  its  attorney  that  no  record 
of  appellee's  employment  could  be  found,  and  the  board  of 
trustees  refused  to  pay  the  bill. 

The  evidence  admitted,  of  which  appellant  complains,  is 
of  conversations  between  one  of  appellees  and  the  president 
and  members  of  the  board  of  trustees  of  the  village  and  its 
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attorney  in  regard  to  appellees9  employment  and  the  .status 
and  progress  of  the  quo  warranto  case  from  time  to  time, 
and  also  of  the  services  rendered  by  appellees.  The  ground 
of  the  objection  is  that  no  such  evidence  was  admissible, 
because  there  was  no  record  in  the  proceedings  of  the  village 
board  (which  is  conceded  by  appellees  to  be  true)  of  appel- 
lees9 employment,  or  of  authority  for  such  employment,  or 
of  ratification  thereof  by  the  board.'  We  think  the  evidence 
Mas  competent,  if  for  no  other  purpose,  as  tending  to  show 
notice  to  the  board  of  trustees  of  the  fact  that  appellees 
xv ere  acting  for  the  village  of  Harvey,  and  rendering  service 
for  it  in  a  court  proceeding  going  to  the  very  existence  of 
the  village,  and  of  the  trustees'  acquiescence  in  and  ratifica- 
tion of  appellees'  employment  by  the  president  and  one  of 
the  trustees.  Appellant,  in  support  of  its  objection,  cites 
the  statutes  (Hurd's,  Ch.  24,  Sees.  3T,  39  to  41)  which  define 
the  manner  in  which  a  village  shall  incur  indebtedness  and 
transact  business,  and  requiring  it  to  keep  a  journal  of  its 
proceedings,  and  that  the  yeas  and  nays  shall  be  taken  upon 
the  passage  of  all  ordinances  and  on  all  propositions  to 
create  any  liability  against  it,  or  for  the  expenditure  or 
appropriation  of  its  money;  and  argues  from  this  that  there 
is  no  power  of  any  officer  or  individual  to  contract  for  a 
village,  and  that  all  liabilities  attempted  to  be  incurred  by 
a  board  of  trustees  must  be  made  a  matter  of  record,  in  the 
proceedings  of  the  board,  in  order  to  be  binding  on  the 
village. 

Numerous  cases  are  also  cited  in  this  connection,  which 
we  deem  it  unnecessary  to  review,  because,  in  our  opinion, 
they  are  not  applicable  to  the  case  at  bar. 

Appellant  also  complains  that  the  court  excluded. evi- 
dence offered  for  the  purpose  of  showing  that  no  appropria- 
tion was  ever  made  by  the  board  of  trustees  providing  for 
the  employment  or  payment  of  appellees  for  the  services  in 
question. 

In  support  of  this  contention  appellant  relies  upon  the 
statute  (Hurd's,  Ch.  24,  Sees.  89  to  91),  providing,  in  sub- 
.stance,.  that  the  trustees  of  villages  shall  pass  an  ordinance 
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the  first  quarter  of  each  fiscal  year  appropriating  such  sum 
or  sums  of  monev  as  may  be  deemed  necessary  to  defray  all 
necessary  expenses  and  liabilities  of  the  corporation,  and  that 
no  further  appropriation  shall  be  made  at  any  other  time 
within  such  fiscal  year  unless  first  sanctioned  by  a  majority 
of  the  legal  voters  of  the  village;  also  further  providing  that 
neither  the  trustees  nor  any  officer  of  the  corporation  shall 
add  to  the  corporation  expenditures  in  any  one  year  any- 
thing over  or  above  the  amount  provided  for  in  the  annual 
appropriation  of  that  year,  with  certain  exceptions  not  here 
material;  also  further  providing  that  no  contract  shall  be 
made  bv  a  board  of  trustees  or  member  thereof,  and  no 
expense  incurred  by  any  of  the  officers  or  departments  of 
the  corporation,  whether  the  expenditure  should  be  oudered 
by  the  board  of  trustees  or  not,  unless  an  appropriation 
shall  have  been  previously  made  concerning  such  expense, 
with  certain  exceptions  not  here  material.  Appellant  argues 
that  if  no  appropriation  was  made,  there  could  be  no  lia- 
bility. Cases  are  also  cited  in  support  of  this  contention, 
which  we  do  not  review  for  the  same  reasons  stated  above 
as  to  the  evidence  admitted. 

The  propositions  of  law  refused  and  modified  by  the  court, 
so  far  as  necessary  to  be  considered,  were,  in  substance,  in 
accordance  with  appellant's  contentions  above  stated,  and 
the  propositions  held  by  the  court,  and  the  court's  action  in 
rendering  judgment  against  appellant,  seem  to  be  based 
upon  the  theory,  so  far  as  we  can  gather  from  the  record 
and  arguments  of  counsel,  that  appellant's  liability  rests, 
and  is  placed  upon  an  implied  contract  or  an  executed 
contract,  which,  though  entered  into  by  the  trustees  in  the 
first  instance,  without  the  formality  of  a  record  thereof,  or 
previous  appropriation  to  pay  the  indebtedness  incurred 
under  it,  became  binding  by  a  subsequent  ratification  or 
acquiescence  therein,  with  full  knowledge  of  appellee's 
action  pursuant  to  the  contract,  the  appellant  having 
received  all  benefit  from  the  contract. 

There  is  no  doubt  but  that  the  board  of  trustees  had  the 
power  to  employ  counsel  to  defend  the  village  in  a  proceed- 
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ing  which  went  to  its  very  existence  as  a  corporation.  In 
fact,  this  is  practically'conceded  by  appellant.  Hurd's  Rev. 
Stat.,  Ch.,24,  Art.  11,  Sees.  8  and  11;  Dutton  v.  City  of 
Aurora,  114  111.  138;  City  of  Roodhouse  v.  Jennings,  29  111. 
App.  50,  and  cases  cited. 

Each  member  of  the  board  of  trustees,  including  the  pres- 
ident, was  served  with  the  writ,  and  it  at  once  became  their 
imperative  duty  as  trustees  to  defend  the  suit.  They  dis- 
cussed the  matter  among  themselves,  and  as  a  result  of  such 
discussion,  the  president  and  one  of  the  trustees,  acting  for 
the  others,  employed  appellees  to  defend  the  suit.  Appel- 
lees did  defend  the  suit  successfully,  both  in  the  Circuit  and 
Supreme  Courts,  and  the  trustees,  as  well  as  the  village 
attorney,  were  advised  from  time  to  time  of  the  status  and 
progress  of  the  proceeding.  The  village  has  had  the  benefit 
of  these  services,  knew  all  about  appellees'  employment  and 
the  extent  and  nature  of  their  services  while  they  were 
being  rendered,  and  notwithstanding,  a  new  board  of  trust- 
ees say  to  appellees :  True,  you  rendered  these  services, 
they  are  worth  what  you  claim,  we  have  had  the  benefit  of 
them  in  the  vindication  of  the  very  existence  of  the  village 
of  Harvey  in  the  adjudication  of  the  court  of  the  highest 
resort  in  the  State,  but  we  had  a  village  attorney  who 
should  have  done  this  work;  we  have  no  record  that  vou 
were  ever  employed,  or  that  we  authorized  or  ratified  your 
employment;  we  have  made  no  appropriation  to  pay  you, 
and  we  will  not  pay. 

Such  a  position  is  most  unconscionable  and  should  not 
receive  the  sanction  of  any  court,  unless  to  do  so  is  to  obey 
some  positive  behest  of  the  law,  which  fortunately  for  the 
maintenance  of  fair  dealing  and  good  morals,  is  not  the 
case.  In  Town  of  New  Athens  v.  Thomas  et  al.,  82  111. 
250,  which  was  a  suit  by  appellees  to  recover  the  value  of 
their  services  rendered  to  appellant,  the  sole  defense  being 
that  appellees  had  not  been  employed  "by  the  town  in  its 
corporate  capacity,  the  Supreme  Court,  after  stating  the  gen- 
eral rule,  as  contended  for  by  appellant,  said:  "  Indeed,  every 
step  taken  by  appellees  in  the  adjustment  of  the  matter  in 
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controversy  was  with  the  full  knowledge,  approbation  ai  d 
consent  of  the  president  and  common  council  of  the  town. 
Can  the  town  now  be  heard  to  say,  after  it  has  received  the 
benefit  of  appellees'  skill  and  labor  in  its  behalf,  and  after 
it  has  recognized  the  employment  by  various  corporate  acts,, 
that  appellees  were  not  employed  ?  To  so  hold  would  neither 
be  just  nor  in  harmony  with  the  current  of  authority  on 
the  subject." 

The  town  was  held  liable  for  the  value  of  the  services 
though  there  was  no  formal  contract  of  employment,  nor 
any  ordinance  nor  resolution  adopted  by  the  common  coun- 
cil directly  authorizing  or  ratifying  the  action  of  the  presi- 
dent of  the  town  in  requesting  appellees  to  perform  the 
services. 

In  speaking  of  the  question  of  ratification  of  a  contract 
made  by  the  city  attorney  on  its  behalf,  his  authority  being 
questioned,  the  Supreme  Court,  in  Connett  v.  City  of  Chi- 
cago, 114  111.  233,  say :  "  No  doctrine  of  the  law  is  better 
settled  than  that  where  the  contract  entered  into  on  behalf 
of  a  named  principal  is  one  which  the  principal  himself  might 
lawfully  make,  it  may  be  so  ratified,  and  thus  given  effect. 
Nor  is  it  necessary  such  ratification  should  be  express.  It 
m^y,  like  most  other  facts  in  pais,  be  proved  by  circum- 
stances. (Citing  authorities.)  So  a  ratification  may  be 
inferred  from  acquiescence  after  notice."    (Citing  cases.) 

In  Martel  v.  City  of  E.  St.  Louis,  94  111.  67,  the  court 
say  :  "  Any  positive  acts  by  municipal  officers  which  may 
have  induced  the  aCtioYi  of  the  adverse  party,  and  where  it 
would  be  inequitable  to  permit  the  corporation  to  stultify 
itself  by  retracting  what  its  officers  had  done,  will  work  an 
estoppel." 

In  Badger  v.  Inlet  Drainage  Co.,  141  111.  549,  the  Supreme 
Court  in  discussing  a  similar  question,  and  referring  to  the 
case  of  East  St.  Louis  v.  Gas  Co.,  98  111.,  infra^  said  :  *•  It 
was  held  in  that  case  that  where  the  contract  of  a  munici- 
pal corporation  has  no  element  of  illegality,  the  objection 
made  to  it  only  alleging  a  defect  of  power  in  respect  to  the 
terms  of  its  duration,  the  doctrine  that  where  a  corporation 
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has  received  benefits  under  a  contract  which  is  merely  ultra 
vires,  it  shall  pay  for  those  benefits,  should  apply  to  the 
municipal  corporation  with  equal  force  as  in  any  case  of  a 
private  corporation.  But  in  such  cases  there  is  power  to  do 
the  particular  thing,  only  it  is  not  authorized  to  be  done  in 
the  way  it  is  done.  The  doing  of  the  thing  in  a  proper  way 
is  a  legitimate  charge  upon  the  revenues  of  the  municipality, 
and  so  when  it  is  done  and  is  accepted  and  enjoyed  by  the 
municipality,  the  municipality  gets  what  it  had  authority 
to  get  in  a  different  way,  and  it  should  therefore  pay  for 
it  what  it  would  have  had  to  pay  had  it  got  it  in  the  right 
way." 

See  also,  to  like  effect,  Blake  Mfg.  Co.  v.  Sanitary  Dis- 
trict, 77  111.  App.  289;  Maher  v.  City  of  Chicago,  38  111.  20C, 
and  cases  cited;  R.  E.  Co.  v.  Thompson,  103  111.  202,  and 
cases  cited;  East  St.  Louis  v.  Gas  Co.,  98  111.  415. 

In  view  of  the  foregoing  authorities  and  the  facts  recited, 
we  are  of  opinion  that  it  is  no  defense  to  appellees' claim  that 
there  was  no  record  made  either  of  their  employment, 
authority  therefor,  or  ratification  thereof,  or  that  appellant 
had  a  village  attorney  during  the  period  appellees'  services 
were  rendered,  and  there  being  no  material  error  in  the  pro- 
ceedings of  the  Circuit  Court,  the  judgment  will  be  affirmed. 


Superior  Lumber  Go.  y.  John  E.  Tracy  et  al. 

1.  Assignment  OF  Errors— Must  be  Shown  by  the  Abstract— An 
assignment  of  errors,  if  written  on  or1  attached  to  the  record,  as  the  rule 
requires,  is  part  of  the  record,  and  under  the  rule  must  be  abstracted. 

Bill  of  Dlscotery.— Trial  in  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding.  Decree  for  defendant. 
Appeal  by  complainant.  Heard  in  this  court  at  the  March  term,  1898. 
Affirmed.    Opinion  filed  October  17,  1898. 

Elmer  H.  Adams,  attorney  for  appellant. 
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J.  Wabeen  Pease  and  Robert  G.  Hall,  attorneys  for 
appellees. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  a  creditor's  bill  filed  by  appellant.  Some  of  the 
appellees  were  made  parties  by  the  original  bill.  Others 
became  parties  in  the  course  of  the  proceedings,  and  filed 
answers  and  cross-bills.  The  issues  were  made  up  and  the 
cause  was  referred  to  a  master  to  take  proofs  and  report  his 
conclusions  of  fact  and  law,  which  he  did,  and  a  decree  was 
entered  in  accordance  with  the  master's  findings,  from 
which  appellant  appealed. 

The  abstract  contains  no  assignments  of  error.  Rule  18 
of  the  court  requires  a  complete  printed  abstract  of  the 
record,  such  an  abstract  as  will  be  sufficient  for  examination 
and  decision  of  the  cause,  without  examination  of  the  writ- 
ten record.  An  assignment  of  errors,  if  written  on  or 
attached  to  the  record,  as  the  rule  requires,  is  part  of  the 
record,  and  under  the  rule  must  be  abstracted.  The  abstract 
in  this  cause  contains  in  reference  to  assignments  of  error 
only  the  words  "  Errors  assigned,"  which  words  do  not  in 
the  least  inform  the  court  what  the  assignments  are. 

In  sue!)  case  the  court  will  not  look  to  the  record. 
Harper  v.  Dixon,  70  III.  App.  136;  Lewinsohn  v.  Stevens, 
lb.  307;  Knefel  v.  Swartz,  lb.  371;  Dickinson  v.  Gray,  72 
111.  App.  55;  Martin  &  Co.  v.  McMurray,  74  lb.  44;  Rail- 
way Co.  v.  Wolf,  137  111.  360;  Strohm  v.  The  People,  160 
lb.  582;  Gibler  v.  City  of  Mattoon,  167  lb.  1& 

Notwithstanding,  however,  that  the  decree  must  be 
affirmed  for  want  of  a  complete  abstract,  we  have  carefully 
read  and  examined  the  arguments  in  the  ease,  and  are  of 
opinion  that  there  is  no  substantial  error  in  the  decree,  and 
no  error  which,  in  the  present  state  of  the  record,  can  be 
availed  of  by  appellant. 

The  decree  will  be  affirmed. 
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Solomon  Herzog  v.  I.  H.  Schoen  et  al. 

1.  Decrees — Upon  Conflicting  Evidence.— -Where,  upon  a  hearing  on 
conflicting  testimony,  the  chancellor  who  hears  the  testimony  and  sees 
the  witnesses  dismisses  the  bill  for  want  of  equity,  the  Appellate  Court 
will  not  disturb  the  decree. 

Bill  for  Relief— -Trial  in  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding.  Decree  for  plaintiffs.  Appeal  by 
defendant.  Heard  in  this  court  at  the  March  term,  1898.  Affirmed. 
Opinion  filed  October  17,  1898. 

James  J.  Hoch,  attorney  for  appellant. 

Wing,  Chadbourne  &  Leach,  attorneys  for  appellees. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

An  appeal  from  a  judgment  of  a  justice  of  the  peace  in 
favor  of  appellees  and  against  appellant  was  pending  in  the 
Circuit  Court,  and  upon  a  general  call  of  the  common  law 
docket  of  that  court  the  appeal  was  dismissed,  as  the  record 
shows,  for  want  of  prosecution,  and  upon  the  motion  of 
plaintiffs'  attorney. 

No  motion  was  made  for  reinstatement  of  the  appeal 
within  the  ninety  days  allowed  therefor  by  rule  of  the  Cir- 
cuit Court.  But  after  the  expiration  of  the  ninety  days  appel- 
lant exhibited  his  bill  in  chancery,  asking  by  way  of  relief 
that  appellees  be  enjoined  from  proceeding  to  enforce  their 
judgment  obtained  in  the  court  of  the  justice  of  the  peace. 
The  equitable  ground  upon  which  the  bill  proceeds  is,  that 
there  was  mistake  in  the  entering  of  the  order  of  dismissal. 
It  is  alleged  that  upon  the  general  call,  appellant's  attorney 
instructed  another  attorney  to  appear  for  him  and  have  the 
cause  marked  for  trial,  and  that  the  attornev  did  attend  the  . 
call,  and  when  the  cause  in  question  was  called  did  announce 
that  it  was  for  trial,  and  that  the  order  dismissing  the 
appeal,  was  entered  by  mistake  of  the  court.  Upon  the 
hearing  evidence  was  given  to  this  effect  by  one  witness  in 
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support  of  the  bill.  On  the  other  hand,  one  of  the  attorneys 
for  appellees  testified  that  he  attended  the  general  call,  that 
when  the  cause  was  called  no  response  was  made  by  any 
one  on  behalf  of  appellant,  and  that  upon  motion  of  plaint- 
iffs' (appellees')  attorney,  the  appeal  was  dismissed. 

Upon  this  conflicting  testimony,  the  trial  court  dismissed 
the  bill  for  want  of  equity.  With  this  conclusion,  reached 
by  the  chancellor  who  heard  the  testimony  and  saw  the 
witnesses,  we  can  not  interfere.  We  are  inclined  to  the 
view  that,  without  any  question  as  to  the  credibility  of  the 
witnesses,  the  preponderance  of  the  evidence  was,  as  the 
chancellor  found,  with  appellees;  for  although  the  testimony 
given  by  witnesses  was  apparently  equally  balanced,  yet 
that  for  the  appellees  was  corroborated  by  the  record.  The- 
decree  is  affirmed. 


M.  H.  Guerin  v.  Richard  E.  Corigan. 

1.  Appellate  Court  Practice— When  the  Abstract  Fails  to  Show 
a  Motion  for  a  New  Trial. — When  the  abstract  fails  to  show  any  motion 
for  a  new  trial,  or  any  exception  preserved  to  the  ruling  of  the  court  on 
a  motion  for  a  new  trial,  or  that  such  motion  is  anywhere  contained  in 
the  bill  of  exceptions,  the  court  will  not  look  to  the  record  for  such 
information. 

2.  QkXSf—When  the  Court  Will  Not  Inquire  into  the  Sufficiency  of 
the  Evidence. — Where  the  record  fails  to  show  any  motion  for  a  new 
trial,  or  any  exception  preserved  to  the  ruling  of  the  court  on  such  mo- 
tion, or  that  any  such  motion  is  anywhere  contained  in  the  bill  of  excep- 
tions, the  court  can  not  inquire  into  the  sufficiency  of  the  evidence  to 
support  the  judgment  nor  consider  any  questions  as  to  the  admission 
or  exclusion  of  evidence,  nor  of  error  in  giving  or  refusing  instructions. 

8.  Same — Insufficiency  of  the  Abstract. — Where  the  abstract  of  the 
common  law  record  shows  that  the  court  overruled  plaintiff's  motion 
for  a  new  trial  and  gave  judgment  in  favor  of  defendant  and  against 
plaintiff  for  costs,  but  does  not  show  any  exception,  it  is  not  enough  to 
allow  the  court  to  consider  any  questions  as  to  the  sufficiency  of  the 
evidence  to  support  the  judgment,  as  to  the  admission  or  exclusion  of 
testimony,  or  of  giving  or  refusing  instructions. 

Covenant,  on  a  written  lease.  Trial  in  the  Superior  Court  of  Cook 
County;   the  Hon.  Theodore  Brentano,  Judge,  presiding.    Finding 
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and  judgment  for  defendant.    Appeal  by  plaintiff.    Heard  in  this  court 
at  the  March  term,  1808.    Affirmed.    Opinion  filed  October  17, 1898. 

Israel  Shrimski,  attorney  for  appellant. 
Asay  <fe  Clare,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Windbs  delivered  the  opinion  of 
the  court. 

Appellant  brought  covenant  on  a  written  lease  by  him  to 
appellee  of  a  suite  of  rooms  on  Wabash  avenue,  Chicago, 
for  a  term  from  November  1, 1895,  to  April  '30,  1897,  the 
rent  being  $45  per  month,  payable  in  advance.  His  claim 
is  that  after  the  termination^ of  the  lease  appellee  held  over 
and  appellant  elected  to  hold  appellee  as  tenant  for  another 
year  according  to  the  terms  of  the  lease,  and  sued  for  rent 
for  the  month  of  May,  1897,  and  appellant's  expenses,  by 
way  of  attorney's  fees  which  he  had  incurred  in  this  suit  in 
enforcing  the  covenants  of  the  lease,  which  were  therein  pro- 
vided for.  Appellee  pleaded  non  est  factum^  the  general 
issue,  and  that  he  had  surrendered  the  premises  on  April 
30,' 1897. 

The  issues  having  been  made,  there  was  a  trial  before  the 
court  and  a  jury  on  the  short  cause  calendar,  whioh  resulted 
in  a  verdict  and  judgment  for  appellee,  from  which  this 
appeal  was  taken. 

From  the  abstract  it  fails  to  appear  that  there  was  any 
motion  for  a  new  trial  made,  or  any  exception  preserved  to 
the  ruling  of  the  court  on  a  motion  for  a  new  trial,  or  that 
such  motion  is  anywhere  contained  in  the  bill  of  exceptions. 
We  will  not  look  to  the  record  for  this  information.  Lew- 
insohn  v.  Stevens,  70  III.  App.  308;  Gibler  v.  City  of  Mat- 
toon,  167  111.  18;  Knefel  v.  Swartz,  70  111.  App.  371. 

This  being  the  state  of  the  record,  we  can  not  inquire  into 
the  sufficiency  of  the  evidence  to  support  the  judgment  nor 
consider  any  questions  as  to  admission  or  exclusion  of  evi- 
dence, nor  of  error  in  giving  and  refusing  instructions.  111. 
C.  B.  R.Co.  v.  O'Keefe,  154  111.  511;  Dickinson  v.  Gray,  72 
111.  App.  56;  East  St.  Louis,  etc.,  Co.  v.  Cauley,  148  111.  492* 
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The  abstract  of  the  common  law  record  shows  that  the 
court  "  overruled  plaintiff's  motion  for  a  new  trial  and  gives 
judgment  in  favor  of  defendant  and  against  plaintiff  for 
costs,"  but  does  not  show  any  exception.  This  is  not  a 
sufficient  showing  to  allow  us  to  consider  any  of  the  above 
questions.  Conley  case,  supra,  and  cases  cited;  Force  Mfg. 
Co.  v.  Horton,  74  111.  811. 

It  follows  from  these  considerations,  the  assignments  of 
error  making  no  question  except  upon  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  and  judgment,  the  rulings  of 
the  court  upon  the  admission  and  exclusion  of  evidence,  the 
giving  and  refusing  to  give  instructions,  and  the  conduct 
and  remarks  of  oourt  and  counsel  during  the  progress  of 
the  trial,  that  the  judgment  must  be  affirmed.  It  seems  to 
us,  however,  that  it  is  proper  we  should  say,  that  before 
reaching  the  foregoing  conclusions  we  had  examined  fully 
the  abstract  and  brief  of  counsel  upon  all  the  matters  pre- 
sented by  the  assignment  of  errors,  and  further  concluded 
that  while  some  remarks  of  counsel  and  court  made  during 
the  trial  are  subject  to  just  criticism,  and  the  second  instruc- 
tion given  for  appellee  is  erroneous,  there  is  no  error  in  any 
of  the  proceedings  on  the  trial  which  would  justify  us  in 
reversing  the  judgment,  and  it  is  affirmed. 


Walter  A.  Mayr  v.  Hodge  &  Homer  Co. 

1.  Asswnee—  What  the  Law  Requires  for  His  Protection.-*- AH  that 
the  law  requires  for  the  complete  protection  of  the  assignee  is  that  the 
transfer  to  him  shall  have  been  made  in  good  faith,  and  without  any 
intent  to  hinder,  delay  or  defraud  creditors. 

2.  Corporations— Directors  are  Trustees  for  the  Creditors  When 
Insolvent. — The  directors  of  an  insolvent  corporation  are  trustees  for  the 
creditors  of  the  corporation. 

8.  Same—  Directors^  as  Creditors  of  t  When  Insolvent— Preferences.— 
A  director,  being  also  a  creditor  of  an  insolvent  corporation,  can  not 
lawfully  procure  or  receive  any  advantage  or  preference  in  the  payment 
of  any  claim  he  may  have  against  the  corporation  at  the  expense  of 
other  creditors. 
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4.  Trustees— Not  to  Appropriate  the  Property  for  Their  Own  Benefit 
— Trustees  and  persons  standing  in  fiduciary  relations  are  prohibited 
from  exercising  their  powers  or  managing  or  appropriating  the  property 
of  which  they  have  control,  for  their  own  profit  or  emolument,  or  taking 
advantage  of  their  situation  to  obtain  any  personal  benefit  to  themselvts 
at  the  expense  of  the  cestui  que  trust. 

5.  Same—  The  Rule  Applied  to  Insolvent  Corporations. — The  basis  of 
the  rule  is  the  duty  which  an  insolvent  corporation  owes  to  its  creditors, 
who  can  look  only  to  the  corporate  assets  for  payment  of  the  corporate 
debts. 

6.  Assignment—  Where  the  Good  Faith  of  the  Transfer  Must  be 
Shown. — If  sufficient  evidence  be  presented  to  cast  suspicion  upon  the 
transfer  by  assignment,  the  good  faith  of  the  transaction  must  be 
shown. 

7.  Same — Presumptions  in  Favor  of  the  Transfer. — The  assignee  will 
in  the  first*  instance  be  entitled  to  the  benefit  of  all  presumptions  in  his 
favor,  but  those  presumptions  may  be  overthrown  by  proof  as  in  any 
other  transaction. 

8.  Same—  When  Fraudulent,  Will  Not  Defeat  an  Attachment— It  the 
assignment  be  direct  from  the  debtor,  and  made  without  consideration, 
or  with  a  fraudulent  intent  known  to  the  assignee,  it  can  not  be  availed 
of  to  defeat  an  attachment. 

9.  Attachment  Act— Must  be  Liberally  Construed.— The  attach- 
ment act  must  be  construed  in  all  courts  in  the  most  liberal  manner  for 
the  detection  of  fraud. 

Attachment  Proceedings— Garnishment— Pleas  of  Interpleader, 
etc. —  Trial  in  the  Superior  Court  of  Cook  County;  the  Hon.  John  Bar- 
ton Payne,  Judge,  presiding.  Finding  and  judgment  for  plaintiff. 
Appeal  by  defendant.  Heard  in  this  court  at  the  March  term,  1808. 
Affirmed.    Opinion  filed  October  17, 1898. 

Tenney,  McConnell,  Coffebn  &  Harding  and  E.  C.  Lind- 
ley,  attorneys  for  appellant. 

Appellant  had  a  right,  though  treasurer  of  the  defendant, 
the  Chicago  Sweeper  Company,  a  corporation,  to  lend  said 
corporation  money,  and  receive  in  evidence  thereof  the 
defendant  corporation's  judgment  notes.  Mullanphy  Sav- 
ings Bank  v.  Schott,  135  111.  655;  Hart  v.  Brown,  77  111. 
226;  Darst  v.  Gale,  83  111.  136;  Beach  v.  Miller,  130  111.  162. 

The  defendant,  the  Chicago  Sweeper  Company,  had  a 
right  to  assign  the  policies  of  insurance  held  by  it,  and  its 
claims  for  losses  thereunder,  to  appellant  as  collateral  secu- 
rity to  its  debt  to  him,  even  though  it  was  insolvent  at  the 
time.    Butler  Paper  Co.  v.  Bobbins,  151  111.  588;  Blair  v. 
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III.  Steel  Co.,  159  111.  360;  Commercial  Nat.  Bank  v.  First 
Nat.  Bank,  53  111.  App.  358. 

The  president  of  a  corporation  can  execute  an  assign- 
ment of  its  insurance  policies,  and  claims  for  losses  there- 
under as  collateral  security  to  a  debt  of  the  corporation. 
Glover  v.  Lee,  140  111.  102;  Bass  v.  The  Peoole  ex  rel.,  159 
III.  207. 

The  assignment  of  the  insurance  policies,  and  claims  for 
losses  thereunder,  by  the  Chicago  Sweeper  Company  to 
appellant,  was  not  fraudulent. 

To  be  fraudulent,  it  must  be  shown  that  the  assignment 
was  a  contri ranee  or  design  between  appellant  and  the  Chi- 
cago Sweeper  Company  to  injure  appellee  and  other  creditors 
in  some  right;  and  it  must  be  impossible,  from  the  evidence, 
to  trace  the  assignment  in  question  to  an  honest  motive  as 
easily  as  it  is  to  trace  it  to  a  dishonest  motive.  McCon- 
nell  v.  Wilcox,  1  Scam.  344;  Bowden  v.  Bowden,  75  .11. 143. 

To  be  fraudulent,  it  must  be  shown  by  a  clear  prepon- 
derance of  evidence,  that  the  assignment  was  mala  fide. 
The  evidence  must  be  clear  and  cogent,  and  something 
more  than  mere  circumstances  of  suspicion.  Shinn  v. 
Shinn,  91  111.  477;  Towle  v.  Lamphere,  8  111.  App.  399; 
King  v.  Brown,  24  111.  App.  579. 

To  be  held  fraudulent,  it  must  be  shown  by  clear  and 
satisfactory  proof  that  the  assignment  was  mala  fide,  and 
that  both  appellant  and  the  Chicago  Sweeper  Co.  partici- 
pated in  the  fraudulent  intent.  Schroeder  v.  Walsh,  120 
111.  403;  Pratt  v.  Pratt,  96  111.  184;  Bowden  v.  Bowden,  75 
III.  143;  Blow  v.  Gage,  44  111.  208. 

Even  if  the  assignment  of  the  insurance  policies  to  appel- 
lant was  made  for  the  purpose  of  hindering  and  delaying 
creditors  on  the  part  of  the  Chicago  Sweeper  Company,  and 
appellant  knew  that  that  was  the  intent  of  the  Chicago 
Sweeper  Company,  yet,  as  the  Chicago  Sweeper  Company's 
debt  to  appellant  was  tonafide,  and  appellant  received  the 
policies  for  the  purpose  of  securing  said  debt,  the  assign- 
ment was  not  fraudulent.  Gray  v.  St.  John,  35  111.  222; 
Kuhlenbeck  v.  Hotz,  53  111.  App.  675;  Shelley  v.  Boothe,  73 
Mo.  74;  Singer  v.  Goldenberg,  17  Mo.  App.  549. 
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G.  Frank  White,  attorney  for  appellee. 

The  officers  of  an 'insolvent  corporation  must  not  use  up 
its  assets  in  paying  their  own  claims.  O'Donnell  v.  Illi- 
nois Steel  Co.,  53  111.  App.  314;  McNeil  v.  Lacey,  33  111. 
App.  310;  Beach  v.  Miller,  130  111.  162;  Roseboom  v.  Whit- 
taker,  132  111.  81;  Atwater  v.  Am.  Exchg.  Nat.  Bank,  152 
111.  605. 

No  one  but  the  stockholders  can  convey  alFthe  assets, 
even  of  a  solvent  company.  At  time  of  pretended  assign- 
ment the  insurance  policies  were  substantially  all  the  assets 
of  the  company.  Conro  v.  Port  Henry  Iron  Co.,  12  Barb. 
27;  Abbott  v.  Am.  Rubber  Co.,  33  Barb.  591. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 
December  9,  1896,  appellee,  a  corporation,  commenced 
suit  by  attachment  against  the  Chicago  Sweeper  Company, 
also  a  corporation,  and  the  writ  was  served  upon  the  Fire- 
men's and  Merchants'  Insurance  Company  and  five  other 
insurance  companies,  as  garnishees.  The  indebtedness  sued 
on  was  evidenced  by  a  promissory  note  of  date  June  26, 
1896,  for  the  sum  of  $287.^0,  payable  sixty  days  after  date, 
to  the  order  of  appellee,  and  signed 

"  Chicago  Sweeper  Co." 
"  J.  C.  Whipple,  Pres." 
"  W.  A.  Mayb,  Treas." 

The  affidavit  for  attachment  charged  the  fraudulent  con- 
veyance or  assignment  of  the  effects  of  the  defendant  in 
attachment,  with  the  intent  to  hinder  or  delay  its  creditors, 
etc.  June  9, 1897,  appellant,  by  its  present  attorneys,  filed, 
by  leave  of  court,  a  plea  of  interpleader,  alleging  that  prior 
to  the  commencement  of  the  suit,  the  fund  in  the  possession 
of  the  garnishees  was  assigned  to  him  and  was  his  property. 
July  9,  1897,  appellee  filed  an  answer  to  the  plea,  denying 
the  alleged  assignment,  etc. 

August  14,  1897,  the  Chicago  Sweeper  Company,  by  ap- 
pellant's attorneys,  filed  a  plea  traversing  the  affidavit  for 
the  attachment.  The  same  day  the  following  order  was,  by 
consent  of  the  Chicago  Sweeper  Company,  entered  in  the 
cause : 
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"  It  appearing  to  the  court  from  the  interplea  of  said 
Walter  A.  Mayr,  on  file  herein,  that  the  fund  in  contro- 
versy herein  is  the  amount  alleged  to  be  due  on  certain 
policies  of  insurance,  issued  by  the  garnishees  in  said  cause, 
to  the  Chicago  Sweeper  Company,  and  it  further  appearing 
that  said  Walter  A.  Mayr  claims  that  the  fund  in  the  pos- 
session of  each  of  the  garnishees  was  assigned  to  him  prior 
to  the  service  of  the  writ  of  attachment  herein,  and  said 
Walter  A.  Mayr  having  paid  to  the  clerk  of  said  Superior 
Court  the  sura  6f  $300,  to  stand  in  lieu  of  the  fund  in  the 
possession  of  said  garnishee — 

"  It  is  hereby  ordered  that  said  garnishees  above  named, 
and  each  of  them,  be  and  they  are  thereby  discharged,  and 
that  said  fund  be  subject  to  the  future  order  of  the  court, 
for  such  disposition  as  justice  may  require. 

"  The  Chicago  Sweeper  Company  consents  to  the  entry  of 
the  above  order." 

By  agreement  a  jury  was  waived  and  the  c^use  submitted 
to  the  court  for  trial.  The  court  found  the  issues  for  appel- 
lee and  rendered  judgment  accordingly,  including  in  the 
judgment  an  order  that  the  clerk  of  the  court  pay  over  to 
appellee's  attorney  the  sum  of  $300,  theretofore  deposited 
with  him,  to  be  credited  on  the  judgment  theretofore  ren- 
dered against  the  Chicago  Sweeper  Company. 

The  evidence  heard  on  the  issues  formed  by  the  traverse 
of  the  affidavit  was,  by  consent,  used  on  the  trial  of  the 
issues  arising  on  the  plea  of  interpleader.  The  following 
are  the  main  facts  in  the  case :  The  Chicago  Sweeper  Com- 
pany was  organized  in  1894,  under  the  laws  of  this  State. 
Its  articles  of  association  were  not  introduced  in  evidence, 
but  appellant  testified  that  the  company  was  organized  to 
manufacture  carpet  sweepers.  Appellant  became  connected 
with  the  company  in  a  business  way  some  time  prior  to  J  one, 
1896,  the  precise  time  does  not  appear.  He  seems  to  have 
become  the  owner  by  purchase  of  certain  patents  for  cer- 
tain stretchers,  and  advanced  money  to  the  company  to 
enable  it  to  manufacture  the  stretchers.  He  was  treasurer 
of  the  company  up  till  some  time  between  November  6  and 
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November  30,  1896.-  He  testified  that  the  business  of  the 
company  was  to  manufacture  his  patents;  that  to  enable  it 
so  to  do  he  advanced,  sometimes  fifty,  sometimes  sixty  and 
sometimes  seventy-five  per  cent  of  the  bills,  and  that  he 
collected  the  bills  due  the  company,  for  which  he  received 
a  commission  of  live  per  cent  on' all  bills  collected.  Again 
he  savs :  "  I  furnished  the  monev  to  continue  business,  so 
they  could  manufacture  my  patents  and  pay  me  a  royalty." 
Also,  that  he  was  "  the  only  man  connected  with  the  con- 
cern that  had  any  money; "  that  he  was  the  financial  man 
of  the  company. 

Whipple,  president  of  the  Carpet  Sweeper  Company,  tes- 
tified as  to  appellant's  relation  to  the  company :  "  He  was 
a  loaner  of  money  and  made  himself  treasurer,  or  was 
elected  treasurer,  or  it  was  agreed  that  he  should  be  treas- 
urer and  loan  money  to  the  company.  He  wanted  to  have 
something  to  say,  I  presume.  In  fact,  he  was  consulted, 
and  was  really  a  part  of  the  business.  He  was  more  inter- 
ested than  I  was,  because  he  had  all  the  money  in  it." 

The  manufactory  of  the  Carpet  Sweeper  Company  was  de- 
stroyed by  fire  December  5, 1896.  J.  JB.  Alton,  the  treasurer 
of  appellee,  on  the  7th  of  December,  the  second  day  after  the 
fire,  met  appellant  at  the  place  where  the  factory  had  been, 
and  had  a  conversation  with  him,  in  relation  to  which  he 
testified  as  follows :  "  I  said, '  Mr.  Mayr,  you  have  run  into 
a  little  hard  luck  with  this  fire.'  He  said, '  Yes,  that  it  was 
a  very  strange  fire;  that  it  happened  on  Saturday  night,  and 
ne  hardly  understood  how  it  happened.'  I  talked  with  him 
a  little  about  insurance.  I  said, 'Are  you  insured?'  He 
said,  *  Yes,  we  have  insurance  enough  to  cover  the  loss,  if 
we  can  get  it  all.'  I  said,  'Where  is  Mr.  Whipple?' 
Mr.  Whipple  was  the  man  we  did  business  with.  He 
said  he  was  in  New  York;  i  I  expect  him  back  to-night.' 

December  8,  1896,  appellant,  by  his  present  attorneys, 
entered  a  judgment  by  confession  against  the  Chicago 
Sweeper  Company  on  nine  judgments,  for  the  total  sum  of 
$2,532.61.  The  first  of  the  notes  is  dated  June  23,  1S96, 
the  last  two  November  30,  1896.  All  of  the  notes  are  pay- 
Vol.  lxxviii  » 
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able  to  the  order  of  W.  A.  Mayr,  contain  powers  of  attor- 
ney to  confess  judgment,  and  are  signed  "  Chicago  Sweeper 
Co.,  J.  C.  Whipple,  Pres."  Seven  of  the  notes  are  also 
signed  "  W.  A.  Mayr,  Treas." ;  the  last  of  the  seven  thus 
signed  is  dated  November  6,  1S96.  The  last  two  notes  of 
the  nine,  of  date  November  30,  1896,  are  signed  "  A-  E. 
Mayr,  Treas."  A.  E.  Mayr  is  appellant's  wife.  It  does  not 
appear  from  the  record  that  any  execution  was  issued  on  the 
judgment  confessed  as  above  stated. 

December  8,  1896,  the  same  day  on  which  the  judgment 
was  entered,  appellant,  by  the  same  attorney,  filed  a  cred- 
itor's bill  against  the  Chicago  Sweeper  Company  and  the 
insurance  companies  on  said  judgment,  containing  the  usual 
general  allegations  of  said  bill,  and  alleging  property  of  the 
Chicago  Sweeper  Company  in  the  possession  of  the  insur- 
ance companies. 

On  Tuesday  evening,  December  8,  1S96,  Whipple,  the 
president  of  the  Chicago  Sweeper  Company,  returned  to 
Chicago  from  New  York.  Whipple  testified  that  he  was 
met  at  the  depot  by  appellant,  who  took  him  immediately 
to  the  Great  Northern  Hotel,  where  he  met  appellant's  wife 
and  another  ladv  whom  he  did  not  know  and  bad  never 
seen  before.  The  witness  was  interrogated  and  answered 
as  follows : 

Q.  "  When  you  got  into  this  room  where  these  people 
were,  who  did  the  talking  ? "    A.    "  Mr.  Mayr." 

Q.  "  You  mean  Mayr,  the  interpleader  ? "  A.  "  Yes, 
sir." 

Q.  "  What  did  he  say  to  you  ? "  A.  u  He  wanted  me 
to  assign  the  insurance  to  him." 

Q.  "  Why  1 "  A.  "  To  protect  him  for  the  money  he 
had  loaned  the  company." 

Q.  "  Was  there  any  proceeding  of  any  kind  there,  any 
resolution  offered  or  anything  else  ? "  A.  "  Mr.  Mayr  had 
a  lot  of  papers  made  out  and  presented  to  me  to  be 
signed." 

Q.  "  Did  anybody  else  ask  you  to  do  anything  except 
Mayr?"    A.    "No,  sir." 
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Q.  "  Was  there  a  meeting  of  the  board  of  directors 
there  ? "  A.  "  That  is  what  it  was  supposed  to  be,  yes 
sir." 

Q.  "  Do  you  know  whether  it  was  or  not  I  "  .  A.  "I 
took  it  for  granted  it  was." 

Q.    "  There  were  no  books  there ! "    A.    u  No,  sir." 

Q.  "  Were  any  resolutions  offered  or  produced  there  ? " 
A.  u  My  understanding  is  it  was  on  those  papers,  type- 
written copies." 

Q.  "  What  did  you  say  to  him  about  assigning  that  in- 
surance t "  A.  "  I  told  him  I  did  not  like  to  do  that  with- 
out seeing  my  attorney," 

Q.  "What  time  of  night  was  that?"  A.  "  Eight  o'clock, 
I  think." 

The  witness  does  not  state  that  the  policies  of  insurance 
were  assigned  at  the  meeting  referred  to,  but  the  assign- 
ments are  dated  December  8,  1896,  the  date  of  the  meeting. 
The  assignment  of  each  policy  is  separate,  describing  the 
policy  by  number,  the  property  covered,  and  the  destruction 
of  the  property  therein  named  on  December  5, 1896,  by  fire. 
The  assignments  give  Mr.  Mayr  full  power  to  adjust  and 
collect  the  insurance,  and  recite  that  they  are  made  to  Mr. 
Mayr  to  secure  an  indebtedness  of  the  company  to  him  for 
$2,533. 

That  the  indebtedness  evidenced  by  the  notes  on  which 
judgment  was  entered  by  appellant  against  the  Chicago 
Sweeper  Company  was  a  bona  fide  indebtedness  of  the  com- 
pany to  appellant  was  not  disputed  by  appellee  on  the  trial. 
The  indebtedness  appears  from  the  evidence  of  Whipple  to 
have  been  partly  for  cash  advanced  by  appellant  and  partly 
for  commissions  due  him.  The  total  of  the  insurance  by  the 
assigned  policies  was  $±,000.  Appellant,  the  assignee,  testi- 
fied on  the  trial  that  he  had  settled  with  the  insurance  com- 
pany for  $2,200.  At  the  time  of  the  assignment  the  Chi- 
cago Sweeper  Company  was  insolvent.  Whipple,  president, 
testified  that  the  amount  of  insurance  was  substantially  all 
the  assets  of  the  company  at  the  time  of  the  assignment, 
and  appellant  testified  that  he  took  the  bills  of  the  company 
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and  settled  them,  and  they  realized  less  than  the  indebted- 
ness of  the  company.  Appellant  owned  one  or  two  shares 
and  his  wife  two  shares  of  the  stock  of  the  company. 

Appellant's  bill,  filed  December  8, 1896,  is  a  mere  credit- 
or^s  bill,  and  no  execution  haying  issued  on  his  judgment 
against  the  Chicago  Sweeper  Company  or  any  summons  on 
the  bill  so  far  as  appears  from  the  record,  appellant  required 
no  lien  by  his  bill.  The  only  remaining  question  between 
appellant  and  appellee  is  whether  the  assignment  of  the 
insurance  policies  was  bona  fide.  Appellant's  counsel,  in 
their  argument,  impliedly  concede  that  if  the  assignment 
was  not  made  in  good  faith  it  can  not  be  upheld,  saying : 
"  The  funds  in  question  having  been  assigned  to  appellant 
prior  to  the  institution  of  this  suit,  they  belong  to  him 
ynless  the  assignment  was  mala  fide? 

"  It  is  clear  of  any  doubt  that  it  is  a  bona  fide  assignment 
alone  which  can  be  successfully  opposed  to  the  attaching 
creditor."    Drake  on  Attachment,  Sec.  523. 

"All  that  the  law  requires  for  the  complete  protection 
of  the  assignee  is  that  the  transfer  to  him  shall  have  been 
made  in  good  faith,  and  without  any  intent  to  hinder,  de- 
lay or  defraud  creditors."  Freeman  on  Executions,  2d  Ed., 
Sec.  170.  In  Born  v.  Staaden,  24  111.  320,  decided  prior  to 
the  enactment  of  section  11  of  our  present  statute  on 
garnishment,  the  court  say :  "  We  are  not  now  prepared 
to  say  that  a  bona  fide  assignment  of  a  debt,  before  the 
service  of  garnishee  process,  may  not  defeat  it,  but  it  must 
be  shown  to  be  a  bona  fide  assignment  upon  a  consideration 
passed." 

It  is  well  settled  in  this  State  that  the  directors  of  an  in- 
solvent corporation  are  trustees  for  the  creditors  of  the 
corporation,  and  that  a  director,  being  also  a  creditor  of  the 
corporation,  can  not  lawfully  procure  or  receive  any 
advantage  or  preference  in  the  payment  of  his  claim  at 
the  expense  of  other  creditors.  Beach  et  al.  v.  Miller,  130 
111.  162;  Koseboom  v.  Whitaker,  1321b.  81;  Atwater  v.  Am. 
Exchange  Nat.  Bank,  152  lb.  605. 

In  Boseboom  v.  Whitaker,  the  court,  after  stating  the 
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rule  as  to  directors  of  an  insolvent  corporation,  say :  "  They 
are  then  within  the  scope  of  that  wise  and  equitable  rule 
adopted  by  courts  of  equity  for  the  protection  of  cestui* 
que  trust  or  beneficiaries,  which  prohibits  trustees  and  per- 
sons standing  in  similar  fiduciary  relations  to  exercise  their 
powers  or  manage  or  appropriate  the  property  of  which 
they  have  control  for  their  own  profit  or  emolument,  or, 
as  it  is  sometimes  expressed,  shall  not  take  advantage  of 
their  situation  to  obtain  any  personal  benefit  to  themselves 
at  the  expense  of  the  cestui  que  trust"  The  basis  of  the 
rule  is  the  duty  which  an  insolvent  corporation  owes  to  its 
creditors,  who  can  look  only  to  the  corporate  assets  for  pay- 
ment of  the  corporate  debts.  The  directors  represent 
the  corporation  and  manage  its  affairs  either  directly  or  by 
authorized  agents.  The  evidence  does  not  show  that  appel- 
lant was  a  director  of  the  Chicago  Sweeper  Company,  or 
that,  at  the  time  the  assignment  was  made,  he  was  a  dejure 
officer  of  the  company,  but  it  does  show  that  he  furnished 
the  money  to  carry  on  its  business,  and  that  he  was,  in  fact,  its 
financial  manager  and  substantially  controlled  it.  Whipple 
says :  "  He  was  consulted  and  was  really  a  part  of  the 
business.  He  was  more  interested  than  I  was,  because  he 
had  ail  the  money  in  it."  Whipple,  in  so  far  as  the  control 
of  the  business  was  concerned,  was  little  more  than  a 
figure  head.  He  says  he  put  no  money  into  the  business. 
Appellant  had  and  exercised  more  influence  over  the  Chi- 
cago Sweeper  Company  than  any  single  director  ordinarily 
exercises  over  the  corporation  of  which  he  is  a  director.  He 
bore  substantially  the  same  relation  to  the  corporation 
which  Sondheimer  &  Co.  did  to  the  Gassmann  Parlor  Frame 
Company,  in  Sondheimer  v.  Graeser,  172  111.  293.  In  that 
case  the  Gassmann  Parlor  Frame  Company  stood  in  the 
position  of  a  mortgagor  of  chattels  to  secure  certain  notes 
which  had  been  assigned  to  Graeser.  The  evidence  showed 
that  Sondheimer  &  Co.  furnished  to  the  Gassmann  Parlor 
Frame  Company  all  the  lumber  and  money  which  it  needed 
to  do  business;  also,  that  the  treasurer  and  secretary  of  the 
company  were  sons  of  one  of  the  Sondheimers,  and  that  one 
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of  them  held  twenty-four  shares  and  the  other  one  share  of 
the  stock  of  the  company.  The  company  executed  a  judg- 
ment note  and  assigned  its  bills  receivable  to  E.  Sondheimer 
&  Co.,  who  had  judgment  entered  on  the  note  and  levieJ 
upon  the  mortgaged  property.  In  the  litigation  which 
ensued  Sondheimer  &  Co.  attacked  the  mortgage  on  the 
ground  that  the  bolder  had  failed  to  take  possession  of 
the  property  at  the  maturity  of  the  secured  notes.  But  the 
court  held  that  the  Gassmann  Parlor  Frame  Company  could 
not  set  up  such  defense,  standing,  as  it  did,  in  the  place  of 
the  mortgagee,  and  that,  in  view  of  the  evidence,  Sond- 
heimer &  Co.  were  practically  the  corporation.  The  court 
say :  "  The  Appellate  Court,  after  the  foregoing  careful 
statement  of  the  facts  and  circumstances  of  the  case,  say  : 
4  In  view  of  these  facts,  it  may  well  be  said  that  the  appel- 
lants were,  for  all  practical  purposes,  the  Gassmann  Parlor 
Frame  Company,  and  so  stood  in  no  different  relation  to 
the  mortgagee  than  did  that  company.'  We  think  this  con- 
clusion  is  fully  sustained  by  the  evidence."  Ap(>ellant  was, 
for  all  practical  purposes,  the  Chicago  Sweeper  Company; 
the  hands  which  signed  the  assignments  were  the  hands  of 
Whipple  and  appellant's  wife,  but  the  controlling  influence 
which  produced  the  signatures  was  the  influence  of  appel- 
lant, the  financial  man  and  manager  of  the  corporation. 
Applying  the  maxim  that  what  one  does  by  another  he 
does  himself,  it  may  be  said  that  appellant  made  the  assign- 
ments; Whipple  and  his  wife  were  his  mere  instruments. 
Appellant's  counsel  say  the  assignment  was  made  "  per  a 
resolution  of  the  directors."  There  is  no  evidence  of  any 
resolution  passed  by  directors,  or  even  that  there  were  any 
directors,  or,  if  any,  who  they  were  or  how  many  there 
were.  The  only  evidence  of  what  occurred  at  the  meeting 
at  the  Great  Northern  Hotel  December  8,  1896,  at  eight 
o'clock  in  the  evening,  is  that  of  Whipple,  and  it  fails  to 
prove  that  any  resolution  was  passed  or  that  there  were 
any  directors  at  the  meeting.  It  is  also  urged  that  part 
of  the  business  of  the  corporation  was  the  manufacture  and 
sale  of  carpet  sweepers,  and  that  appellant  had  no  interest 
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in  that  part  of  the  business.  Appellant's  testimony  on  the 
subject  is  significant.  In  answer  to  an  interrogatory  by 
the  court,  he  testified  that  the  business  of  the  company 
was  to  manufacture  his  patents;  that  it  also  manufactured 
carpet  sweepers  patented  by  another  man. 

By  the  Court:  Q.  "Did  you  get  anything  out  of  the 
carpet  sweepers  ? "    A.     u  Not  direct." 

The  necessary  implication  from  the  answer  is  that  the 
witness  profited  indirectly  by  the  manufacture  of  the  car- 
pet sweepers.  His  counsel  did  not  examine  him  further  on 
that  subject.  But  it  is  contended  that  the  remedy  of  appel- 
lee, if  any,  is  to  appeal  to  a  court  of  equity  to  set  aside  the 
assignment;  that  the  proceeding  being  at  law,  the  trial  court 
was  powerless  to  disregard  it,  even  though  made  in  bad 
faith.  A  garnishee  proceeding  is  of  an  equitable  character 
(Hodson  v.  McConnell,  12  111.  170),  and  courts  of  law,  in 
protecting  the  rights  of  equitable  assignees,  exercise  equi- 
table power.  The  appellant  is  but  an  equitable  assignee  of 
the  policies  of  insurance;  he  could  not,  in  his  own  name,  sue 
at  law  on  the  policies.  If  he  can  invoke  the  exercise  of 
equitable  power  by  a  court  of  law  for  his  protection,  it 
would  be  singular  if  the  court  could  not  also  exercise  such 
power  for  the  protection  of  the  attaching  creditor  as  against 
him.  The  law  is  not  thus  inconsistent.  Drake,  in  his  work 
on  Attachment,  5th  Ed.,  Section  615,  says:  " In  any  case 
of  the  transfer  of  evidences  of  debt,  where  the  assignee 
undertakes  to  assert  title  through  such  transfer,  the  good 
faith  of  the  transaction  may,  of  course,  be  the  subject 
of  inquiry  and  must  be  shown,  if  sufficient  evidence  be  pre- 
sented to  cast  suspicion  upon  it.  The  assignee  will,  in  such 
case,  be  entitled,  in  the  first  instance,  to  the  benefit  of  all 
presumption  in  his  favor,  but  those  presumptions  may  be 
overthrown  by  proof  as  in  any  other  transaction.  If  the 
assignment  be  direct  from  the  debtor  to  him,  and  made 
without  consideration,  or  with  a  fraudulent  intent,  known 
to  the  assignee,  he  can  not  avail  himself  of  it  to  defeat  the 
attachment."  Section  41  of  the  attachment  act  provides : 
"  This  act  shall  be  construed  in  all  courts  in  the  most  lib- 
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eral  manner  for  the  detection  of  fraud."  In  Everingham 
v.  Nat.  Bank,  124  111.  527,  541,  the  court  say:  "In  Han- 
nibal  &  St.  J.  E.  R  Co.  v.  Crane,  102  111.  249,  it  was  held 
that  our  statute  relating  to  attachments,  from  its  provisions 
and  the  spirit  of  the  whole  act,  should  receive  a  liberal  con- 
struction." 

We  are  of  opinion  that  the  trial  court  was  warranted  by 
the  evidence  in  finding  that  the  assignment  was  not  made 
in  good  faith.  Appellant's  counsel  complain  of  the  refusal 
by  the  court  of  appellant's  fifth  and  sixth  propositions, 
which  are  as  follows : 

5.  "  Even  if  the  assignment  of  the  insurance  policies  to 
Mayr  was  made  and  received  with  the  knowledge  that  it 
would  prevent  the  plaintiff,  or  other  creditors,  from  collect- 
ing their  claims,  and  of  preferring  Mayr  in  the  disposition 
of  the  defendant's  assets,  yet,  if  it  was  made  for  the  pur- 
pose of  securing  a  debt  which  the  defendant  corporation 
owed  Mayr,  it  was  not  fraudulent  or  void,  and  the  finding 
should  be  in  favor  of  the  interpleader." 

6.  "  The  court  holds  that  the  fact  that  Walter  A.  Mavr 
had  a  contract  with  the  defendant  company,  by  which  it 
manufactured  curtain  stretchers,  the  patent  for  which  was 
owned  by  said  Mayr,  and  paid  him  a  royalty  upon  the 
articles  so  manufactured*  that  he  advanced  money  to  the 
defendant  company  for  the  purpose  of  enabling  it  to  carry 
on  its  business  and  to  manufacture  these  articles  under  his 
patents;  that  he  also  from  time  to  time  advanced  money  to 
the  company  upon  its  bills  for  goods  sold  by  it  to  its  cus- 
tomers, receiving  a  discount  of  five  per  cent;  that  he  was 
the  man  principally  interested  financially  in  said  com- 
pany; that  his  wife  succeeded  him  as  treasurer  of  the  com- 
pany, and  was  the  holder  of  two  shares  of  its  stock,  and 
that  the  company  was  insolvent  on  December  8,  1896,  and 
at  his  request  assigned  the  insurance  money  to  him  to 
secure  his  claim,  does  not  show,  or  tend  to  show,  that  the 
assignment  by  the  defendant  of  the  policies  of  insurance 
upon  its  property,  to  said  Mayr,  was  made  with  the  fraud- 
ulent intent,  on  the  part  of  the  company,  of  hindering  of 
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delaying  its  creditors,  or  that  Mayr  knew  of  or  participated 
in  any  such  fraudulent  intent." 

The  fifth  proposition  is  erroneous  in  not  excluding  fraud- 
ulent intent.  The  assignment  mav  have  been  made  for  the 
two-fold  purpose  of  securing  appellant's  debt,  and  also  of 
hindering  or  delaying  creditors.  It  is  not  necessary  to  sus- 
tain an  attachment  that  a  conveyance  or  assignment  has 
been  made  for  the  sole  purpose  of  hindering  or  delaying 
creditors.  Eeed  v.  Noxon,  48  111.  323;  see  also  Beidler  v. 
Crane  et  al.,  135  Id.  92,  100,  and  Phillips  v.  Kesterson,  154 
Id.  572. 

In  the  last  case  the  court  say  :  "  When  the  conclusion 
necessarily  results  that  a  conveyance  was  made  with  such 
fraudulent  intent  to  hinder  and  delay  creditors,  it  can  make 
no  difference  that  with  such  purpose  existing,  there  were 
combined  other  motives,  at  the  time  of  making  it." 

We  can  not  assent  to  the  proposition  that  the  facts  stated 
in  the  sixth  proposition  do  not  tend  to  show  fraudulent 
intent.  It  is  certainly  competent  to  prove  such  facts  as  those 
stated  in  the  proposition,  for  the  purpose  of  showing  fraud- 
ulent intent,  and  the  proof  can  only  be  competent  on  the 
theory  that  it  tends  to  prove  the  intent.  Six  links  of  a  chain 
of  evidence  may  not  prove  the  issue  in  favor  of  the  party 
producing  the  evidence,  while  proof  of  another  link  may 
complete  the  chain  and  so  prove  the  issue.  In  such  case 
could  it  be  said  that  the  first  six  links  did  not  tend  to  prove 
the  issue  ?  The  proposition  purports  to  be  a  summary  of 
the  facts,  and  as  such  it  should  be  complete,  as  the  finding 
must  be  on  the  whole  evidence.  C,  B.  &  Q.  R.  R.  Co.  v. 
Griffin,  68  III.  499;  Evans  v.  George,  80  lb.  51. 

In  Martin  v.  Johnson,  89  111.  537,  an  instruction  purport- 
ing to  state  all  the  facts  was  given,  in  respect  to  which  the 
court  say :  "  This  mode  of  instructing  juries  has  often  been 
condemned.  Hatch  v.  Marsh,  71  111.  371;  Homes  v.  Hale, 
Id.  552;  Ogden  v.  Kirby,  79  Id.  561;  Evans  v.  George,  80 
Id.  51.  It  is  utterly  impracticable  to  embody  all  the  facts 
of  a  case  in  an  instruction,"  etc.  Facts  bearing  on  the  ques- 
tions at  issue  are  omitted  from  the  sixth  proposition.    For 


570  Appellate  Courts  op  Illinois. 

Vol.  78.]  Grafe  v.  Peter  Schoenhofen  Brewing  Go. 

instance,  appellant's  wife  not  only  succeeded  him  as  treas- 
urer, but  was  treasurer  when  the  assignment  was  made. 
The  uncontradicted  testimony  of  Whipple,  the  president  of 
the  Chicago  Sweeper  Company,  speaking  of  appellant,  is : 
'*  In  fact  he  was  consulted  and  was  really  a  part  of  the  busi- 
ness. He  was  more  interested  than  I  was,  because  he  had 
all  the  money  in  it."  These  and  other  material  facts  are 
omitted  from  the  proposition. 
The  judgment  will  be  affirmed. 


Heinrich  W.  Grafe  et  al.  t.  The  Peter  Schoenhofen 

Brewing  Co. 

1.  Preferences — By  Superior  Diligence.— The  law  gives  the  creditor 
the  advantage  he  may  secure  by  his  superior  diligence,  where  he  is  guilty 
of  no  fraud  or  of  unlawful  confederation  or  collusion  to  evade  the  pro- 
visions of  the  statute. 

2.  Same — Under  the  Assignment  Act.— The  statute  is  not  intended  to 
regulate  the  act  of  the  creditor.  He  may ,  notwithstanding  the  statute,  if 
he  does  not  know  that  his  debtor  contemplates  making  an  assignment, 
take  a  mortgage,  or  other  security  for  his  debt,  in  good  faith  and  enforce 
the  same.  And  if  he  obtains  a  preference  over  the  assignment  by  his 
own  diligence,  and  without  collusion  with  the  debtor,  the  subsequent 
assignment  will  not  affect  his  security. 

3.  Mortgages — By  Insolvents  Prior  to  Assignments. — The  question 
as  to  the  operation  of  a  chattel  mortgage  upon  the  stock  in  trade  as- 
signed, executed  by  the  assignor  prior  to  the  assignment,  can  not  be  raised 
by  the  assignee  or  by  simple  contract  creditors. 

4.  Fraudulent  Conveyances— Who  May  Impeach  for  Fraud. — 
Only  such  creditors  as  are  armed  with  an  execution,  writ  of  attachment 
or  other  process  of  court,  are  regarded  as  creditors  in  the  sense  that 
they  are  authorized  to  impeach  a  conveyance  or  transfer  of  property  by 
their  debtors,  for  fraud,  or  question  the  validity  of  an  equitable  lien  on 
personal  property  which  is  good  as  against  such  debtors  themselves,  and 
their  heirs,  executors,  administrators  and  voluntary  assignees. 

Voluntary  Assignments. — Trial  in  the  County  Court  of  Cook  County; 
the  Hon.  J.  H.  Batten,  Judge,  presiding.  Order  that  a  mortgage  ite 
a  first  lien,  etc.  Appeal  by  creditors.  Heard  in  this  court  at  the  March 
term,  1898.     Affirmed.     Opinion  filed  October  27,  1898. 

On  November  16,  1897,  Max  Komer,  who  was  insolvent, 
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determined  to  make  a  general  assignment  for  the  benefit  of 
his  creditors.  Two  days  prior  to  that  date  he  had  consulted 
his  attorney  in  relation  thereto,  and  on  that  date  the  papers 
for  the  assignment  were  prepared  by  his  attorney.  Whether 
this  assignment  was  executed  by  Romer  on  the  16th  or 
some  time  later,  is  not  certain  from  the  evidence,  but  it  was 
not  delivered  to  the  assignee  until  the  25th  of  November, 
1897*  upon  which  date  the  assignee  took  possession.  Upon 
November  22,  1897,  Romer,  who  was  then  indebted  to  appel- 
lee to  the  amount  of  $2,000,  obtained  a  further  loan  of  $500 
of  appellee,  and  then  executed  a  chattel  mortgage  upon  the 
fixtures,  stock  in  trade,  etc.,  of  his  business  to  secure  the 
entire  amount  of  his  indebtedness,  viz.,  $2,500.  The  mort- 
gage was  properly  acknowledged,  delivered  and  recorded, 
upon  that  date.  Several  weeks  prior  to  the  time  of  advanc- 
ing the  $500  and  taking  the  chattel  mortgage  (and  hence 
prior  to  November  14, 1897),  the  attorney  of  appellee  had 
upon  different  occasions  had  interviews  with  Romer  in  rela- 
tion to  the  making  of  the  loan  and  the  giving  of  the  mort- 
gage. The  giving  of  the  mortgage  was  insisted  upon  by 
the  attorney  of  appellee  and  acceded  to  by  Romer  with 
reluctance.  It  is  uncontroverted  that  appellee  had  no 
knowledge  of  the  insolvency  of  Romer  or  of  his  intention 
to  make  a  general  assignment,  when  the  mortgage  was 
taken.  Under  the  provisions  of  the  chattel  mortgage 
Romer,  the  mortgagor,  remained  in  possession.  It  was  also 
provided  that  if  mortgagee  shall  feel  insecure  or  unsafe,  or 
fear  diminution,  removal  or  waste,  or  if  mortgagor  shall 
assign,  etc.,  the  indebtedness  secured  by  the  mortgage  shall 
become  at  once  due,  and  mortgagee  shall  have  right  to  take 
immediate  possession,  etc.  Upon  the  administration  of  the 
insolvent  estate  in  the  County  Court  appellee  filed  a  peti- 
tion, praying  that  mortgage  be  declared  a  valid  first  lien, 
and  that  property  conveyed  by  mortgage  be  surrendered  to 
appellee.  The  County  Court  granted  the  relief  prayed. 
From  this  decision  the  appeal  here  is  prosecuted. 

Plum  &  Cloyes  and  O.  D.  Swearingen,  attorneys  for 
appellants. 
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Laokner,  Butz  &  Miller,  attorneys  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

But  two  questions  are  presented  upon  this  appeal : 

1st.  In  view  of  the  intended  general  assignment  by 
Romer,  was  the  giving  of  the  chattel  mortgage  in  question 
such  a  preference  as  is  prohibited  by  the  law  ? 

2d.  The  mortgage  being  in  part  upon  stock  in  trade, 
and  the  mortgagee  not  having  reduced  to  possession  before 
the  possession  of  the  assignee,  was  the  mortgage  inoperative 
as  to  such  stock  ia  trade  ? 

It  is  contended  by  appellants  that  the  mortgage  having 
been  made  by  Romer  after  he  had  determined  upon  making 
a  general  assignment  for  the  benefit  of  all  his  creditors,  the 
mortgage  was  therefore  an  attempt  to  give  a  preference, 
which  is  prohibited.  We  think  that  this  contention  can 
not  be  maintained.  We  regard  the  controlling  fact  to  be 
the  lack  of  any  knowledge  on  the  part  of  appellee,  or  its 
attorneys,  of  the  intended  assignment,  when  the  mortgage 
was  insisted  upon  by  appellee  and  given  by  Romer  to  secure 
a  bona  fide  indebtedness.  Preston  v,  Spalding,  120  111. 
2  >8;  Home  National  Bank  v.  Sanchez,  131  111.  330;-  Schwart* 
v.  Messinger,  167  111.  474. 

In  Ilome  Nat'l  Bank  v.  Sanchez,  supra,  the  court  say : 
u  It  is  to  be  observed,  as  distinctly  held  in  the  case  first 
cited,  Preston  v.  Spalding,  supra,  the  statute  is  not  intended 
to  regulate  the  act  of  the  creditor.  He  may,  notwithstand- 
ing the  statute,  if  he  does  not  know  that  his  debtor  con- 
templates making  an  assignment,  take  a  mortgage,  power 
of  attorney  to  confess  judgments,  or  other  security  for  his 
debt  in  good  faith,  and  enforce  the  same.  And  if  he  pro- 
cures a  preference  over  the  assignment  by  his  own  diligence 
and  without  collusion  with  the  debtor,  the  subsequent 
assignment  will  not  affect  his  security.  The  law  gives  the 
creditor  the  advantage  he  may  secure  by  his  superior  dili- 
gence, where  he  is  guilty  of  no  fraud  or  of  unlawful  confed- 
eration or  collusion  to  evade  the  provisions  of  the  statute." 
The  doctrine  is  reaffirmed  in  Schwartz  v.  Messinger,  supra. 
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In  the  case  under  consideration  the  appellee  had  no  knowl- 
edge whatever  of  the  intended  assignment.  Nor  does  this 
case  fall  within  the  class  of  cases  where,  without  any  knowl- 
edge of  the  creditor,  the  debtor  about  to  make  general 
assignment,  of  his  own  volition  gives  such  creditor  a  prefer- 
ence, unsolicited  and  unlawful,  because  it  is  a  part  of  the  act 
of  assigning  the  insolvent's  estate.  Here  the  giving  of  the 
mortgage  was  not  done  voluntarily  by  Romer,  but  only  as 
the  result  of  the  insistence  of  appellee.  H.  &  L.  Bank  v. 
Rehm,  126  111.  461,  relied  upon  by  appellants,  was  a  case 
where  the  creditor  at  the  time  of  taking  the  preference  was 
chargeable  with  knowledge  of  the  debtor's  insolvency  and 
intended  assignment. 

The  second  question  is  as  to  the  operation  of  the  mort- 
gage upon  the  stock  in  trade  thereby  conveyed,  which 
remained  in  the  possession  of  the  mortgagee  until  reduced 
to  the  possession  of  the  assignee  in  the  general  assignment. 
If  the  question  were  raised  as  between  appellee  and  a  judg- 
ment or  attaching  creditor  who  had  reached  this  property, 
viz.,  the  stock  in  trade,  before  the  mortgagee  had  taken 
possession,  a  different  conclusion  might  result.  But  here 
the  question  must  be  raised,  if  at  all,  by  the  assignee,  or  by 
appellants,  who  are  simple  contract  creditors.  The  assignee 
can  not  be  heard  to  say  that  the  mortgage  does  not  operate 
to  convey  to  appellee  the  stock  in  trade.  Bouton  v.  Dement 
125  111.  142;  Union  Trust  Co.  v.  Trumbull,  137  111.  146. 

Neither  can  appellants,  who  are  simple  contract  creditors, 
dispute  the  right  of  appellee  to  this  property  under  the 
mortgage.  Union  Trust  Co.  v.  Trumbull,  supra,  and  cases 
therein  cited. 

In  the  case  cited  the  court  say  :  "  But  by  '  creditors '  is 
meant  not  general  creditors  or  creditors  at  large;  and  only 
such  creditors  as  are  armed  with  an  execution  or  writ  of 
attachment  or  other  process  of  court  are  regarded  as  'cred- 
itors,' in  the  sense  that  they  are  authorized  to  impeach  a 
conveyance  or  transfer  of  property  by  their  debtors  for 
fraud,  or  question  the  validity  of  an  equitable  lien  on  per- 
sonal property  that  is  good  as  against  such  debtors  them- 
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selves,  and  their  heirs,  executors,  administrators  and  volun- 
tary assignees." 

The  mortgage  here  was  valid,  as  well  upon  the  stock  in 
trade  as  upon  the  fixtures,  between  appellee  and  Romer, 
and  hence  was  valid  too,  as  against  the  voluntary  assign- 
ees of  Homer  and  appellants,  his  simple  contract  creditors. 

The  decree  is  affirmed. 


Oscar  Hagestrom,  a  Minor,  by  Hulda  Hagestrom, 
Next  Friend,  v.  West  Chicago  Street 
Railway  Company. 

1.  Railroad  Companies— Injuries  Received  by  Trespassers. — Before 
a  recovery  can  be  had  by  a  trespasser  upon  a  street  railway  car,  for  per- 
sonal injuries  received  at  the  hands  of  a  servant  of  the  company,  he  must 
show  the  acts  causing  such  injury  were  willfully  and  wantonly  inflicted. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Ver- 
dict and  judgment  for  defendant  Appeal  by  plaintiff.  Heard  in  this 
court  at  the  March  term,  1898.  Affirmed.  Opinion  filed  October  27, 
1898. 

A.  B.  Chilcoat  and  W.  P.  Black,  attorneys  for  appellant. 

Alexander  Sullivan,  attorney  for  appellee;  Edward  J. 
McArdle,  of  counsel. 

Mr.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

Appellant,  a  minor,  aged  twelve  years  on  December  19, 
1893,  was  injured  on  that  day  by  one  of  appellee's  cars, 
drawn  by  horses,  going  north  on  Leavitt  street,  near 
Twenty-second  street,  Chicago.  A  trial  before  the  court 
and  a  jury,  which  appears  to  have  been  fully  instructed 
with  reasonable  accuracy,  resulted  in  a  verdict  and  judg- 
ment for  appellee,  from  which  appellant  has  prosecuted  an 
appeaL 
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It  is  charged  in  the  declaration,  in  substance,  that  appel- 
lant "  was  on  the  step  of  the  rear  platform  of  one  "  of 
appellee's  cars,  which  was  going  southward,  "or  was  run- 
ning along  by  and  with  one"  of  appellee's  cars,  holding  on 
to  the  rear  end  thereof,  and  that  defendant's  servant  neg- 
ligently, maliciously  and  wantonly  attempted  to  assault 
appellant,  and  struck  at  his  face  and  spit  upon  and  fright- 
ened appellant  to  such  a  degree  that  he  was  caused  to  jump, 
and  did  jump  from  said  rear  step,  or  to  let  go  his  hold  on 
the  car  just  in  front  of  a  street  car  of  appellee  then  going 
north,  whereby  appellant  was  knocked  down  by  the  horses 
drawing  the  north-bound  car,  and  was  run  upon  by  the  car 
and  injured.  No  negligence  in  the  operation  of  the  north- 
bound car  is  charged. 

The  evidence  shows  that  appellant  was  at  no  time  on  the 
step  of  the  car,  or  that  he  was  running  along  by  and  with 
the  car,  but  that  he  jumped  on  the  pipe  which  runs  across 
the  car  at  the  rear  of  the  dashboard,  and  was  there  riding, 
without  any  intention  of  becoming  a  passenger  or  paying 
his  fare,  when  the  alleged  attempted  assault  upon  him  was 
made  by  appellee's  conductor.  "We  are  therefore  inclined 
to  the  view  that  appellant  wholly  failed  to  prove  the  alle- 
gations in  his  declaration  in  regard  to  his  position  in  rela- 
tion to  the  car  at  the  time  of  his  injury,  and  that  the  trial 
court,  had  it  been  requested,  would  have  been  justified  in 
directing  a  verdict  for  appellee.  The  failure  of  proof  in 
this  regard,  we  are  of  opinion  justified  a  verdict  for  appel- 
lee, as  the  allegations  and  proof  must  agree. 

But  if  we  are  in  error  in  this  respect,  still  there  was  a 
conflict  in  the  evidence  as  to  whether  an  attempted  assault 
was  made  upon  appellant  by  the  conductor.  There  are  a 
greater  number  of  witnesses  for  appellant  on  this  point 
than  for  appellee,  but  the  jury  were  properly  instructed,  at 
request  of  appellant,  as  to  preponderance  of  evidence  and 
the  way  to  arrive  at  it,  and  how  to  determine  the  credibility 
of  witnesses,  and  we  are  not  prepared,  after  a  careful  scru- 
tiny of  the  evidence  in  the  light  of  counsel's  arguments,  to 
say  that  the  verdict  is  against  its  clear  preponderance. 
This  being  so,  we  should  not  disturb  it. 
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Complaint  is  made  that  Dr.  Tucker,  a  witness  for  appellee 
on  this  trial,  who  had  been  called  as  a  witness  for  appellant 
on  a  former  trial,  was  allowed,  against  appellant's  objection 
on  redirect  examination,  to  testify  that  on  the  former  trial 
he  testified  for  appellant  and  to  the  same  state  of  facts  that 
he  did  on  this  trial. 

We  think  it  was  error  for  the  court  to  allow  the  witness 
to  state  what  his  testimony  on  the  former  trial  was,  but  we 
are  unable  to  perceive  how  appellant  was  prejudiced  by  this 
ruling,  in  view  of  the  further  fact  that  the  witness  was 
rigidly  cross-examined  as  to  alleged  previous  statements  by 
him  claimed  to  be  favorable  to  appellant,  and  also  because 
his  evidence  did  not  bear  on  the  alleged  attempted  assault, 
which,  as  appellant  claims,  was  the  one  material  issue  of 
fact  in  the  case.  He  said  he  didn't  see  appellant  until  he 
was  away  from  the  car  and  running  in  front  of  the  north- 
bound car. 

Refused  instruction  4,  asked  by  appellant  was,  in  our 
opinion,  even  if  conceded  to  be  correct,  substantially  cov- 
ered by  instructions  3,  5  and  6,  given  for  appellant. 

Appellant's  refused  instruction  13  was,  viz,: 

"  The  court  instructs  the  jury,  that  where  one  is,  by  the 
negligence  or  misconduct  of  another,  placed  in  a  position  of 
such  apparent  danger  as  to  cause,  by  fright  or  otherwise,  a 
loss  of  self-possession,  or  is  placed  in  a  position  of  compul- 
sion, and  without  reasonable  opportunity  for  reflection,  then 
the  party  so  guilty  of  such  negligence  or  misconduct  can 
not  complain  that  the  other  party  has  <  not  exercised  cool 
presence  of  mind,  and  has  by  consequence  thereof  placed 
himself  in  a  position  of  increased  danger  and  thereby  been 
injured,  but  in  such  case  the  party  guilty  of  such  negligence 
or  misconduct  will  be  liable  for  such  injuries  so  resulting. 
And  in  this  case,  if  the  jury  believe  from  the  preponder- 
ance of  the  evidence  that  the  conductor  suddenly  spit  and 
struck  at  the  plaintiff,  and  that  by  reason  of  such  conduct, 
through  fright  or  otherwise,  plaintiff  sprang  from  the  car 
and  without  reasonable  opportunity  for  reflection,  staggered 
or  ran  against  the  horse  of  the  approaching  car,  and  was 


First  District — March  Term,  1898.       577. 


Western  Union  Cold  Storage  Co.  v.  Warner. 


thereby  knocked  down  and  injured,  then  plaintiff  would  be 
entitled  to  recover  in  this  action."  , 

This  instruction,  if  correct  in  other  respects,  which  we 
are  inclined  to  think  is  very  doubtful,  was  properly  refused, 
because  it  in  effect  tells  the  jury  that  certain  facts,  if  estab- 
lished, entitle  appellant  to  a  recovery.  In  other  words,  that 
these  facts  constitute  negligence.  This  the  court  should 
not  do  in  a  case  like  this,  but  leave  the  jury  to  determine 
whether  the  enumerated  facts  establish  negligence.  I.  CL 
R.  R.  Co.  v.  Slater,  139  111.  199;  Village  of  Clayton  v. 
Brooks,  150  111.  105,  and  cases  cited* 

The  judgment  is  affirmed; 


Western  Union  Cold  Storage  Co.  v.  L.  R.  Warner  et  al. 

1.  Vebdicts — Against  the  Weight  of  the  Evidence.— A  judgment 
founded  upon  a  verdict  which  is  manifestly  against  the  weight  of  the 
evidence  will  be  reversed, 

Assampsit*  for  warehouse  charges.  Trial  in  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbridoe  Hanmct,  Judge,  presiding.  Verdict 
and  judgment  for  defendant,  on  a  plea  of  set-off.  Appeal  by  plaintiff. 
Heard  in  this  court  at  the  March  term,  1898.  Reversed  and  remande<jL 
Opinion  filed  October  27,  1808. 

Masxkrsoh  &  Haft,  attorneys  for  appellant 

Stern  &  Loubr,  attorneys  for  appellees. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  appellant  against 
appellees,  who  pleaded  the  general  issue  arfd  gave  notice  of 
set-off  under  said  plea.  The  jury  found  a  verdict  for  the 
defendant  as  follows :  "  We,  the  jury,  find  the  issues  for  the 
defendant  and  we  assess  the  defendant's  damages  at  the  sum 
of  five  hundred  dollars  ($500)  in  excess  qf  plaintiff's 
storage  charges    twenty -one   hundred   and   eighty  4wo    £fc 

Tot.  LXX  VIII  9 


"78      577 
f93     *  88 


578  Appellate  Courts  of  Illinois*. 

Vol.  78.]        Western  Union  Cold  Storage  Co,  t.  Warner. 

($2,182.43)."  The  court  struck  oat  of  the  verdict  all  that 
part  of  it  in  italics,  overruled  appellant's  motion  for  a  new 
trial,  and  rendered  judgment  on  the  verdict  as  amended. 

Appellant's  claim  was  for  the  storage  of  apples,  and 
appellees'  claim  was  for  damage  to  the  apples  by  reason  of 
the  alleged  negligence  of  appellant.  The  storage  charges 
were  proved  to  be  $2,182.95.  Forty  warehouse  receipts 
were  introduced  in  evidence  by  appellees.  The  following 
is  a  sample  copy  of  the  receipts : 

"Section  A.  No.  6163. 

Room  22  &  8.  Lot  8900  &  8907. 

Western  Union  Cold  Storage  Co. 
Western  Warehouses,  State  and  Michigan  Sts.,  North  Side. 
Union  Warehouses,  State  and  16th  Sts.,  South  Side. 
Storage :  Lot  8900    1  bW. 

Ten  cents  per  barrel,  per  month  **    S907  40  u 

41 

Chicago,  30  Novf,  1894. 

Received  for  storage  in  Produce  Warehouse  A,  subject 
to  conditions  printed  on  back  of  this  warrant,  41  (forty-one) 

barrels  from said  to  contain 

apples,  and  will  deliver  the  same  to  the  order  of  Warner  & 
Bogart  upon  payment  of  all  charges  and  the  surrender  of 
this  warrant  properly  indorsed. 

Western  Union  Cold  Storage  Co. 

By  LeGrand  Smith. 

Treasurer. 
Countersigned:  H.  W.  Geiswold, 

Assistant  Secretary. 
Ex.  40. 

Indorse  here 

All  storage  taken  by  this  company  subject  to  the  follow- 
ing terms : 

It  is  agreed  that  all  loss  or  damage  to  property  occasioned 
by  fire,  water,  leakage,  vermin,  ratage,  breakage,  accidental 
or  providential  causes,  riot  or  insurrections,  or  to  perishable 
property,  is  at  owner's  risk.    Loose  fish,  loose  meat  and  any 
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class  of  goods  not  properly  packed,  at  owner's  risk.  Not 
responsible  for  shrinkage  in  weights. 

This  company  will  provide  any  desired  temperature,  but 
will  not  be  responsible  for  results. 

Warehouse  receipts  must  accompany  delivery  orders. 

No  goods  delivered  without." 

The  apples  were  stored  in  eight  different  rooms,  num- 
bered, respectively,  8,  18,  19,  20,  22,  60,  61,  76. 

The  receipts  show  5,356  barrels  delivered  to  appellant  at 
various  times  from  October  20, 1894,  till  November  30, 1894, 
both  dates  inclusive.  Indorsements  on  the  backs  of  the 
receipts  show  that  the  apples  were  taken  from  the'  ware* 
house  by  appellees  in  the  months  of  December,  1894,  and 
January,  February,  March  and  April,  1895.  Only  about 
thirteen 'barrels  were  so  taken  in  December,  1894.  More 
than  3,763  barrels  were  taken  from  the  warehouse  in  April, 
1895.  ^ 

Appellees9  claim  is  that  appellant  agreed  to  keep  the  apples 
stored  at  a  temperature  of  about  thirty-three  degrees  above 
lero,  and  that,  by  reason  of  appellant  permitting  the  tempera- 
ture in  the  rooms  where  the  apples  were  stored  to  vary 
considerably  from  that  temperature,  the  apples  were  dam- 
aged. It  was  incumbent  on  appellees  to  prove  by  a  pre- 
ponderance of  the  evidence  the  alleged  agreement  as  to 
the  temperature;  that  the  temperature  varied  as  claimed 
by  the  neglect  of  appellant,  and  that  the  apples  were  dam- 
aged by  such  variation;  and  also,  if  they  were  so  damaged, 
to  produce  evidence  from  which  the  jury  could,  at  least 
approximately,  estimate  the  damage.  There  is  no  evidence 
sufficient,  in  our  opinion,  to  justify  a  verdict  finding  that  the 
apples  were  damaged  by  reason  of  a  variation  of  tempera- 
ture in  the  rooms  in  which  they  were  kept.  The  only  witness 
whose  testimony  can  be  claimed  as  approximating  proof  that 
the  apples  were  damaged  by  that  cause,  is  Robert  Wells, 
who  was  employed  by  appellees  to  inspect  and  sort  apples  at 
the  warehouse.  He  savs  that  in  room  17  he  noticed  that  the 
temperature  was  thirty-seven  degrees  and  that  the  apples 
sweated  in  that  room.  There  is  no  evidence  that  a  tempera- 
ture of  thirty-seven  degrees  would  cause  sound  apples  to 
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sweat.  The  witness  says  be  noticed  particularly  in  room 
number  11,  but  there  is  no  evidence  that  any  of  appellee's 
apples  were  stored  in  that  room.  The  receipts  give  the 
numbers  of  the  rooms  in  which  the  apples  were  stored,  and 
room  number  11  is  not  one  of  them.  The  witness  also 
testified  that  he  had  no  specific  recollection  of  the  tempera- 
ture of  any  rooms  except  17  and  11.  The  receipts  show  that 
but  a  small  proportion  of  the  barrels  wen;  stored  in  room 
1 7.  Gibson,  a  witness  for  appellees,  having  testified  as  to 
the  poor  condition  of  the  fruit,  Newball,  who  had  been  in 
the  fruit  business  for  sixteen  years,  and  who  testified  that 
during  the  last  ten  years  he  bad  handled  from  50,000  to 
125,000  barrels  of  apples  per  year,  was  questioned  and 
answered  as  follows  (we  quote  from  abstract): 

"  Mr.  Haft :  Taking  the  condition  and  kind  as*  you  saw 
them,  and  as  you  heard  Mr.  Gibson  testify,  state  what  time 
they  could  be  carried  in  a  temperature  of  thirty-threo  de- 
grees. 

"  A.  I  would  say  I  probably  would  not  have  put  them 
in  cold  storage  at  all.  I  think  a  sale  of  the  apples  about 
some  time  in  January  would  have  been  the  proper  thing. 

"  The  Court :  If  those  apples  had  been  put  in  as  described 
and  the  temperature  maintained  at  thirty-three  degrees, 
how  long  would  they  last  I 

"  A.  A  part  of  them,  I  should  say  not  over  a  month,  and 
part  six  months,  six  to  seven  months.    . 

"  Mr.  Haft :  What  variety  of  apples  would  last  six  or 
seven  months  ? 

"  A.  The  Baldwin,  the  Russet  and  the  Spy  of  good  qual- 
ity— those  that  were  good.  Those  that  were  poor  or  any 
wind-falls  would  not  have  lasted  that  long,  or  anywhere 
near  it.  Mixing  bad  and  good  apples  would  hare  a  bad 
effect  upon  the  good  apples.  Bruising  an  apple  shortens  its 
life  greatly." 

The  evidence  not  only  fails  to  prove  that  variations  from 
the  alleged  agreed  temperature  caused  the  damage,  but  it 
tends  strongly  to  prove  that  the  damage  was  due  to  other 
causes. 
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N.  G.  Gibson,  salesman  for  Newhall  and  Son,*a  witness 
for  appellees,  and  who  had  been  in  the  apple  business  for 
twelve  or  fourteen  years,  and  had  examined  the  apples  in 
store,  testified  as  follows : 

a  Some  apples  were  very  small,  some  wormy  fruit,  rough 
apples,  and  some  very  fine  or  decayed  in  the  same  barrel. 
There  were  wind-falls  in  those  barrels.  A  wind-fail  is  an 
apple  bruised  by  falling  to  the  ground.  A  wind-fall  will 
not  keep;  it  bruises  the  apple — causes  it  to  deteriorate. 
Some  apples  will  keep  in  cold  storage  a  month  or  six  weeks 
and  some  six  months.  I  did  not  see  the  Greenings  until 
January,  and  we  always  considered  that  they  should  be  out 
of  the  market  in  January,  or  by  that  time,  and  the  Tallman 
Sweets  and  Snows  about  the  same,  because  they  will  not 
keep  longer.  Baldwin  should  be  out  by  May.  Northern 
Spies  depend  upon  the  apple.  I  do  not  consider  the  North- 
ern Spies,  stored  by  the  defendants  with  the  plaintiff,  as  a 
good  keeping  lot  of  apples.  What  I  saw  needed  selling  at 
the  time  I  examined  them  in  January.  The  Northern  Spies 
I  saw  there  would  not  keep  more  than  three  months  in  stor- 
age. The  lapse  of  time  between  the  picking  of  the  apples 
and  storing  it  has  a  bad  effect  on  it.  I  should  think  the 
quality  of  Ben  Davis  I  saw  there  would  not  hold  up  more 
than  two  or  three  months  from  the  time  they  were  picked. 
It  would  be  better  still  if  they  were  sold  at  the  time  they 
were  picked.  Jonathans  should  all  be  sold  before  I  exam- 
ined those  in  January.  If  an  apple  is  kept  beyond  its  time 
it  will  rot" 

"  Q.  Assuming  that  in  March  and  April  these  apples 
that  you  saw  in  January  were  shown  to  have  been  rotting 
and  decaying,  state  whether  or  not  you  would  attribute 
that  rotten,  condition  to  the  over  time  that  they  were  held 
in  storage  or  to  the  poor  condition  that  they  were  in  at  the 
time  they  were  packed,  or  to  their  packing,  or  anything  of 
that  kind." 

"A.  I  would  attribute  it  to  both.  Some  should  never 
have  gone  in  in  the  first  place,  and  some  were  held  beyond 
the  time  they  should  have  been.    A  wind-fall  should  never 
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be  placed  in  storage.  Mixing  poor  apples  and  good  apples 
in  a  barrel  together  interferes  with  the  keeping  of  the  whole 
barrel.  They  decay,  and  that  affects  the  sound  apples  in 
the  same  barrel." 

On  the  hypothesis  that  the  apples,  or  some  of  them,  were 
damaged  as  claimed  by  appellees,  the  evidence  contains  no 
data  from  which  the  damage  can  be  estimated. 

"Gibson  testified  that  he  wonld  consider  the  market  value 
of  the  apples  in  January  from  $1.50  to  $3.50  per  barrel,  and 
that,  if  sound,  they  would  be  worth  from  $2.25  to  $3.50  per 
barrel;  but  he  also  testified  that  some  were  sound  and  good 
fruit,  and  some  decayed,  and  that,  irrespective  of  decay, 
some  were  quite  good'  apples  and  some  rather  poor.  He 
failed,  however,  to  testify  as  to  the  proportion  of  the  apples 
worth  $1.50  per  barrel  and  the  proportion  worth  $3.50 
per  barrel,  and  the  proportion  sound  and  the  proportion 
decayed — elements  absolutely  essential  to  an  intelligent 
estimate  of  damage.  The  evidence  of  appellee  Bogart  as  to 
what  the  apples  cost  and  the  market  value  when  sold,  was 
incompetent.  The  cost  of  the  apples  to  appellees  is 
immaterial; 'their  right  would  be  the  same  if  the  apples  had 
been  given  to  them,  and  Bogart's  testimony  shows  that  be 
knew  nothing  of  his  own  knowledge  of  the  cost  or  the  mar- 
ket value  of  the  apples.  This  witness  also  testified  that  he 
did  not  know  how  many  barrels  of  the  apples  sold  were 
good  or  how  many  were  bad.  We  think  the  verdict  is  not 
supported  by  the  evidence. 

As  there  must  be  a  new  trial  of  the  cause,  we  think  it 
proper  to  consider  certain  objections  made  by  appellant  on 
the  trial. 

Appellee  Bogart  testified  that,  prior  to  the  storage  of  the 
apples,  he  had  a  conversation  with  Mr.  Hook  with  reference 
to  the  temperature,  and  that  Mr.  Hook  during  that  conver- 
sation gave  him,  for  his  information,  a  certain  memorandum 
book  with  printed  matter  at  the  top  of  each  page,  and  also 
a  circular  letter.  The  memorandum  book  purports  to  be 
issued  by  the  Western  Refrigerating  Co.,  a  cold  storage 
company,  and  we  do  not  find  anything  in  it  relevant  to  the 
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issues  in  the  case.  The  circular  contains  the  following 
statement :  "  We  can  give  you  temperatures  as  desired  in 
our  freezing  rooms  from  10  below  to  10  above  zero,  and 
in  our  cooling  rooms  from  32  to  40  above  zero."  Appellant's 
counsel  urge  two  objections  to  the  admission  in  evidence  of 
the  circular:  First,  that  a  verbal  agreement  as  to  the 
temperature  is  inadmissible,  and,  second,  that  the  circular 
purports  to  be  issued  by  the  Produce  Cold  Storage  Exchange, 
and  not  by  appellant.  The  first  objection  was  settled 
adversely  to  appellant  in  Western  Union  Cold  Storage  Co. 
v.  Ermerling,  73  I1L  A  pp.  394,  which  was  a  similar  caso. 
As  to  the  second  objection,  the  above  quoted  statement  in 
the  circular  is  not  inconsistent  with  the  conditions  printed 
on  the  warehouse  receipts  as  to  temperature,  and  if  the  cir- 
cular was  given  by  appellant's  superintendent  to  appellee 
Bogart,  during  a  conversation  between  them  as  to  the  tem- 
perature to  be  provided,  we  think  the  circular  was  properly 
admitted  in  evidence. 

The  witness  Cullen  produced  a  paper  purporting  to  show 
the  temperature  of  certain  of  the  rooms  in  appellant's  ware- 
house in  which  the  apples  were  stored,  from  April  17  th  to 
April  23d,  both  inclusive,  and  testified  that  he  made  the 
entries  at  the  date  shown  on  the  paper,  and  that  they  were 
correct.  The  paper  was  admitted  in  evidence  over  the 
objection  of  appellant  Technically  this  was  error.  The 
paper  could  only  be  used  for  the  purpose  of  refreshing  the 
memory  of  the  witness. 

Appellant  excepts  to  the  refusal  by  the  court  of  the  fol- 
lowing instruction : 

"  The  court  instructs  the  jury  that  the  burden  of  proof  is 
on  the  defendants  to  establish  their  defense  by  a  preponder- 
ance of  the  evidence." 

Appellant  was  entitled  to  have  an  instruction  given,  if 
requested,  that  it  was  incumbent  on  appellees  to  prove  their 
claim  for  damages,  as  stated  in  their  notice  of  set-off,  by  a 
preponderance  of  the  evidence,  but  we  are  not  prepared  to 
hold  that  the  refusal  of  the  instruction  asked  was  error. 

Appellees'  instruction  is  excepted  to. 
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What  appellant  offered  to  do  by  the  statement  in  the 
warehouse  receipts,  was  a  question  to  be  determined  by  the 
court,  and  should  have  been  so  determined.  We  would  not, 
however,  regard  the  leaving  that  question  to  the  jury  suf- 
ficient of  itself  to  warrant  a  reversal  of  the  judgment. 
There  was  evidence  in  the  case  tending  to  show  that  varia- 
tion in  the  temperature  of  the  rooms  from  thirty-three 
decrees  may  have  been  caused,  at  least  in  part,  by  the 
employes  of  appellees  keeping  the  doors  of  the  rooms  open 
while  removing  barrels  therefrom,  and  the  instruction 
should  have  been  so  framed  as  to  exclude  appellant's  liabil- 
ity for  damage  occasioned  by  variations  in  the  temperature, 
if  any,  caused  by  appellees.  The  jury  should  have  been 
instructed  as  to  the  measure  of  damages  on  the  hypothesis 
that  the  jury  would  allow  and  assess  damages  in  favor  of 
appellees. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Anthony  D.  Schwartz  et  al.  v.  Simon  Lieberman. 

1.  Set-off— Special  Matters  Not  Admissible  Under  the  Common 
Counts. — Special  matters  of  set-off  are  inadmissible  under  a  plea  con- 
sisting only  of  the  common  counts.  Such  matters  must  be  specially 
pleaded. 

Judgment  by  Confession,  upon  a  promissory  note.  Motion  and  leave 
given  defendant  to  plead.  Trial  in  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbridob  Hanbcy,  Judge,  presiding.  Verdict  for  plaintiff  by 
direction  of  the  court  and  judgment  Appeal  by  defendant.  Heard  in 
this  court  at  the  March  term,  1898.  Affirmed.  Opinion  filed  October, 
27,,  1898. 

F.  L.  Salisbury,  attorney  for  appellants. 

E.  P.  Langworthy,  attorney  for  appellee. 

Mr,  Justice  Sears  delivered  the  opinion  of  the  court. 
A  judgment  by  confession  upon  promissory  note  was 
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entered  in  favor  of  appellee  and  against  appellants.  On 
motion  of  appellants  leave  to  plead  was  given,  and  it  was 
ordered  that  the  judgment  stand  as  security. 

Appellants  pleaded  the  general  issue  and  also  a  plea  of 
set-off,  which  consisted  only  of  the  common  counts. 

Upon  the  general  traverse  appellants  presented  no  evi- 
dence, but  upon  the  plea  of  set-off,  they  sought  to  prove  an 
agreement  by  appellee  (the  payee  in  the  note)  and  Anthony 
D.  Schwartz  (one  of  appellants  and  one  of  the  makers  of  the 
note)  to  3et  off  against  the  indebtedness  evidenced  by  the 
note,  certain  indebtedness  of  appellee  to  said  Anthony  D. 
Schwartz.  That  the  arrangement  did  not  amount  to  a  pay- 
ment on  the  note,  is  disclosed  by  the  following  statement 
of  counsel  and  the  colloquy  between  the  court  and  Anthony 
D.  Schwartz,  who  was  the  only  witness  in  this  behalf : 

Counsel  for  Schwartz :  "  I  expect  to  show  by  this  wit- 
ness that  there  was  an  arrangement  by  which,  before  ho 
moved  out,  they  were  to  have  a  final  settlement  of  all  theso 
matters."    *    *    * 

Q.  "  Was  there  any  talk  between  you  and  Lieberman 
in  which  it  was  agreed  before  he  moved  out  of  your  prem- 
ises, there  should  be  a  final  settlement  of  all  debts  existing 
between  you  and  him,  and  in  that  final  settlement,  if  it 
exceeded  the  amount  of  the  note,  that  was  to  be  paid,  and 
if  it  did  not  exceed  the  amount  of  the  note,  you  were  to  pay 
the  difference  on  the  settlement  ? " 

A.  "  We  have  talked  the  matter  over  about  settling  the 
whole  affair,  but  whether  he  understood  me  about  the  bakery 
business  or  not,  I  don't  remember."    *    *    * 

The  Court :  "  He  does  not  say  it  was  to  be  applied.  He 
says  he  talked  with  him  about  the  safe,  and  he  says  Lieber- 
man told  him  that  when  Schwartz  paid  Lieberman  the  note, 
Lieberman  would  pav  Schwartz  for  the  safe." 

The  Witness:    "Yes."    *    *    • 

The  Court :  "  You  heard  him  tell  just  what  was  said, 
and  he  said  the  same  thing  as  to  the  bread  bill — that  Lieber- 
man said,  '  when  you  pay  me  the  note,  then  I  will  settle 
with  you  for  the  bread  bill.' " 
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The  Witness :  "  You  can  settle  right  up  and  he  will  pay 
me  the  difference',  or  I  pay  him  the  difference." 

The  trial  court  ruled  that  this  evidence  was  inadmissible 
to  establish  a  set-off  under  the  plea  of  set-off,  as  filed,  i.  *., 
the  common  counts.  We  are  of  opinion  that  the  court  was 
right  in  so  ruling.  This  plea  of  set-off  alleged,  under  the 
several  common  counts,  indebtedness  of  appellee  to  appel- 
lants, the  two  makers  of  the  promissory  note.  The  evidence 
proffered  tended  to  prove  no  such  indebtedness. 

If  the  agreement  of  appellee  to  set  off  against  the  note 
his  indebtedness  to  one  of  the  makers  had  been  pleaded 
specially  in  the  plea  of  set-off,  the  question  would  then  have 
been  presented,  upon  which  counsel  for  appellants  bases  his 
argument. 

There  being  no  evidence  tending  to  show  a  defense 
admissible  under  the  pleadings,  the  court  properly  directed 
a  verdict  for  the  plaintiff  (appellee).  Upon  the  verdict  a 
judgment  was  entered.  • 

Counsel  for  appellants  contends  that  there  are  now  two 
judgments,  one  by  confession  and  the  other  upon  verdict 
and  that  the  latter  is  therefore  erroneous.  The  record, 
however,  shows  that  on  the  27th  of  October,  1897  (prior  to 
the  trial  which  resulted  in  the  judgment  here  in  question), 
the  trial  court  entered  an  ord.er  which  in  effect  vacated  the 
judgment  by  confession. 

No  other  question  is  raised  upon  this  appeal 

The  judgment  is  affirmed. 


The  Board  of  County  Commissioners  of  Cook  County  v. 
The  People  ex  rel.  Richard  J.  Collins. 

1.  Mandamus— Qfllce  of  the  Writ— Where  it  Lie*.— The  office  of  the 
writ  of  mandamus  is,  in  general,  to  compel  the  performance  of  minis- 
terial acts  prescribed  by  law.  It  lies,  however,  also  to  subordinate  judi- 
cial tribunals,  to  compel  them  to  act  where  it  is  their  duty  to  act,  but 
never  to  require  them  to  act  in  a  particular  manner. 


Fikst  District— Makch  Tebm,  1898.       587 

Board  of  County  Commissioners  v.  The  People. 

2.  Sams— Can  Compel  a  Decision,  But  Not  in  a  Particular  Way.— 
Where  a  subordinate  body  is  vested  with  power  to  determine  a  question 
of  fact,  the  duty  is  judicial,  and  although  it  can  be  compelled  by  man- 
damus to  determine  the  fact,  it  can  not  be  directed  to  decide  it  in  a  par- 
ticular way,  however  clearly  it  may  be  made  to  appear  what  the  decision 
ought  to  be.  x 

Man  damns. — Trial  in  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  Gibbons,  Judge,  presiding.  Writ  awarded.  Appeal  by  respond- 
ent. Heard  in  this  court  at  the  March  term,  1898.  Reversed.  Opinion 
filed  October  27,  1808. 

Robert  S.  Ij.es,  county  attorney,  and  Frank  L.  Shepard, 
assistant  county  attorney,  attorneys  for  appellant. 

Rogers  &  Mahoney.  and  Frederick  A.  Willotjghbt, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

Relator  was  the  lowest  bidder  to  supply  meats  to  the 
county  institutions  for  the  quarter  ending  December,  1897. 
About  one-third  of  the  supplies  was  awarded  to  him,  and 
the  balance  to  P.  D.  Armour  &  Co.  and  the  Hammond  Com- 
pany. Relator  made  written  demand  on  the  board  of 
county  commissioners  to  award  him  the  contract  for  f ur- 
nishing  the  supplies  mentioned  in  his  bid  not  already 
given  him,  and  the  board  having  failed  to  comply  with  the 
demand,  he  filed  his  petition  for  a  writ  of  mandamus  to  be 
directed  to  the  board  of  commissioners,  requiring  it  to 
award  such  contract  to  the  relator,  as  the  lowest  responsible 
bidder. 

No  fraud  was  claimed  or  proven.  After  issues  were 
made,  a  hearing  was  had  upon  evidence  adduced  before  the 
Circuit  Court,  which,  November  22,  1897,  awarded  a  man- 
damus directing  appellant  to  award  and  execute  a  contract 
to  relator  for  furnishing  said  supplies  to  Cook  county  institu- 
tions for  three  months,  commencing  October  1^  1897,  and 
ending  December  31,  1897,  the  court  finding  from  the  evi- 
dence that  relator  was  the  lowest  responsible  bidder  there- 
for. 
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The  statute  (S.  &C,  Ch.  34,  Sec.  72)  governing  the  board 
of  county  commissioners  is,  viz.: 

u  All  contracts  for  supplies,  material  and  work  for  the 
county  of  Cook,  shall  be  let  to  the  lowest  responsible  bid- 
der, after  due  advertisement;  but  if,  in  case  of  any  emer- 
gency, it  is  necessary  to  purchase  supplies,  not  exceeding  in 
amount  $500,  such  purchase  may  be  made  by  the  superin- 
tendent in  open  market,  on  authority  given  to  him  by  the 
board  of  commissioners  or  the  committee  on  public  service." 

After  advertising  as  required  by  this  statute  and  receiv- 
ing various  bids,  appellant,  September  27, 1897,  awarded 
the  contracts  as  above  stated. 

Relator,  while  he  admits  that  the  board  of  commissioners 
acted,  claims  they  acted  arbitrarily  and  did  not  investi- 
gate his  responsibility,  as  they  should  have  done.  lie 
fails  to  prove  there  was  no  investigation  as  to  his 
responsibility,  but  even  if  there  was  none,  we  are  not 
prepared  to  hold  that  would  invalidate  their  action,  in  the 
absence  of  positive  fraud.  It  appears  that  this  same  board 
of  commissioners  had  previous  dealings  with  relator,  and 
the  fact  that  they  awarded  him  a  contract  for  one-third  of 
his  bid  is  proof  that  they  considered  him  responsible  for 
that  amount;  but  it  does  not  follow  that  he  would  be  respon- 
sible for  three  times  the  amount,  for  non  constat,  they  may 
have  ascertained  from  the  previous  dealings  with  him  that 
he  was  not  responsible  for  such  a  large  amount. 

But,  waiving  these  considerations,  we  are  of  opinion  the 
writ  should  not  have  been  awarded  in  this  case,  because 
appellant  was  vested  with  judicial  power  or  discretion  to 
determine  who  were  the  lowest  responsible  bidders.  They 
have  acted  and  determined  this  fact,  and  although  we  might 
be  clearly  of  opinion  that  their  decision  should  have  been 
different,  we  have  no  power  to  direct  them  in  that  regard. 
People  v.  Dental  Examiners,  110  111.  185. 

In  this  case  the  court  say,  the  opinion  being  by  Mr.  Jus- 
tice Scholfield :  "  The  office  of  the  writ  of  mandamus  is, 
in  general,  to  compel  the  performance  of  mere  ministerial 
acts  prescribed  bylaw.    It  lies,  however,  also  to  suboruinate 
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judicial  tribunals,  to  compel  them  to  act,  where  it  is  their 
duty  to  act,  but  never  to  require  them  to  decide  in  a  partic- 
ular manner.  It  is  not,  like  a  writ  of  error  or  appeal,  a 
remedy  for  erroneous  decisions  "  (citing  cases),  and  further 
quotes  with  approval  from  78  N.  Y.  33,  among  other  things, 
the  following  statement  of  the  law  :  "Where  a  subordinate 
body  is  vested  with  power  to  determine  a  question  of  fact, 
the  duty  is  judicial;  and  although  it  can  be  compelled  by 
mandamus  to  determine  the  fact,  it  can  not  be  directed  to 
decide  it  in  a  particular  wayf  however  clearly  it  may  be 
made  to  appear  what  the  decision  ought  to  be." 

To  the  same  effect  are  Kelly  v.  City  of  Chicago,  62  111. 
279;  People,  etc.,  v.  McCormick,  106  111.  184;  People  v. 
Kent,  160  III.  657;  Johnson  v.  Sanitary  District,  163  I1L 
287;  Hildreth  v.  Heath,  1  111.  App.  83. 

Dental  Examiners  v.  People,  123  III.  241,  so  confidently 
relied  on  by  relator,  is  clearly  distinguishable  from  the  case 
at  bar,  because  in  that  case  the  board  only  hud  to  determine 
one  question,  to  wit :  Was  the  Northwestern  College  reputa- 
ble or  not  reputable?  and  it  had  determined  that  the  college 
was  reputable.  The  court  said  on  this  point :  "When  that 
matter  was  decided  and  out  of  the  way,  their  judicial  or 
discretionary  power  was  exhausted.  The  duty  to  issue  the 
license  was  then  a  mere  ministerial  one  and  its  performance 
could  be  enforced  by  mandamus.9'  In  this  case  the  board 
has  determined  that  Armour  &  Co.  and  the  Hammond  Com- 
pany were  the  lowest  responsible  bidders,  except  as  to  one- 
third  of  relator's  bill,  as  to  which  it  has  determined  that 
relator  was  the  lowest  responsible  bidder.  The  Circuit 
Court,  in  holding  that  relator  was  the  lowest  responsible 
bidder  as  to  the  remaining  two-thirds  of  his  bid,  however 
correct,  that  judgment  takes  from  the  county  board  the 
decision  of  that  question,  where  that  power  is  vested  by 
law.    This  was  error  and  the  judgment  is  reversed. 
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Peter  Possehl  t.  Adam  Arnold,  Sr. 

1.  New  Trials— On  Newly-Discovered  Evidence.— In  order  to  obtain 
a  new  trial  on  the  ground  of  newly-discovered  evidence  it  must  be  con- 
clusively shown  to  the  court,  not  only  that  it  has  been  discovered  since 
the  trial,  but  that  it  is  material  to  the  issues,  and  could  not  by  the  use 
of  reasonable  diligence  have  been  produced  at  the  trial. 

Trover.— Trial  in  the  County  Court  of  Cook  County;  the  Hon.  Wales 
W.  Wood,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff.  Ap- 
peal by  defendant.  Heard  in  this  court  at  the  March  term,  1898. 
Affirmed.    Opinion  filed  October  27,  1898. 

Arthur  &  Boland,  attorneys  for  appellant. 

High  &  Stone  and  Frank  H.  Dkoke,  attorneys  for  ap- 
pellee. 

On  September  8, 1896,  appellant,  a  creditor  of  one  Adam 
Arnold,  Jr.,  who  is  a  son  of  appellee,  caused  a  writ  of  attach- 
ment to  be  issued  in  his  suit  against  Arnold,  Jr.,  and  had  it 
levied  upon  certain  chattels.  The  chattels  were  sold  under 
the  attachment  proceedings  on  December  5, 1896.  On  De- 
cember 1,  1896,  after  the  levy  of  the  attachment  writ,  but 
before  sale,  appellee  purchased  of  the  Chicago  Mortgage 
and  Loan  Co.  a  promissory  note  of  said  Arnold,  Jr.,  which 
was  secured  by  chattel  mortgage  on  these  same  chattels. 
The  mortgage  was  properly  executed,  acknowledged,  and 
had  been  recorded  on  the  17th  dav  of  Julv,  1896. 

No  question  is  raised  as  to  the  validity  of  the  note  or 
mortgage  securing  it. 

After  the  sale  of  the  property  in  the  attachment  proceed- 
ings and  delivery  pf  the -same  to  the  purchaser  at  such  sale, 
appellee,  as  the  holder  of  the  chattel  mortgage,  began  this 
suit  in  trover  against  appellant  for  the  conversion  of  the 
chattels,  and  recovered  the  judgment  from  which  this  appeal 
is  prosecuted. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  court 

It  is  contended  by  counsel  for  appellant  that  the  verdict 

is  not  supported  by  the  evidence.    In  this  behalf  it  is 
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claimed,  first,  that  appellee  had  no  right  to  the  property  at 
the  time  of  the  seizure  upon  the  attachment  writ,  because 
his  right  by  purchase  of  the  mortgage  accrued  only  af tor 
levy,  although  before  sale;  and,  second,  because,  it  is  claimed, 
there  is  no  sufficient  showing  that  appellant  authorized 
the  sale  under  the  attachment  proceeding.  It  is  also  urged 
that  the  trial  court  erred  in  admitting  a  schedule  of  property 
made  by  Arnold,  Jr.,  in  the  attachment  suit,  and  'erred  in 
refusing  to  permit  cross-examination  of  appellee's  witnesses. 
It  is  also  urged  that  a  new  trial  should  have  been  granted 
on  the  ground  of  newly  discovered  evidence. 

The  evidence  shows  that  under  the  terms  of  the  chattel 
mortgage,  appellee,  the  then  owner  thereof,  was  entitled 
to  immediate  possession  on  December  5, 1896,  the  date  of 
the  sale.  No  question  is  raised  as  to  demand  by  counsel 
for  appellant.  •  The  evidence  is  sufficient  to  warrant  the 
finding  by  the  jury  that  the  sale  was  authorized  and  directed 
by  appellant. 

The  schedule  of  his  property  filed  by  Arnold,  Jr.,  in  the 
attachment  suit,  was  not  an  item  of  evidence  material  to 
the  issues  tried  in  this  cause;  but  it  was  a  part  of  the  files  of 
the  case  in  the  attachment  proceeding,  all  of  which  were 
admitted  in  evidence,  and   some  of  which  were  material. 

While  the  schedule  had  no  bearing  upon  the  issues  here, 
we  are  not  prepared  to  say  that  its  admission  could  have 
been  prejudicial  to  appellant. 

The  brief  of  counsel  for  appellant  fails  to  point  out  any 
exclusion  of  evidence  upon  cross-examination  to  which  he 
excepted  at  the  trial.  Nor  are  we  able  to  find  in  the  abstract 
any  such  exceptions. 

The  newly-discovered  evidence  relied  upon  as  ground  for 
a  new  trial  relates  solely  to  the  ownership  by  appellee  of 
the  chattel  mortgage.  Due  exercise  of  diligence  would 
have  required  the  attendance  of  appellant  or  his  counsel  at 
the  trial  of  this  cause  before  the  justice  of  the  peace,  where 
the  importance,  if  any,  of  Lynch's  testimony  would  have 
been  discovered  and  between  the  time  of  that  trial  and 
the  trial  in  the  County  Court  there  was  ample  opportvi- 
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nity  to  have  obtained  the  evidence,  No  effort  whatever 
is  shown  in  this  direction  until  after  the  trial  in  the  County 
Court,  and  the  diligence  then  exercised  came  too  late. 

No  other  question  is  presented  by  the  briefs  of  counsel 

The  judgment  is  affirmed. 


West  Chicago  Street  Railroad  Co.  v.  Rosa  Schenker, 

1.  Instructions—  W?iere  There  is  a  Conflict  in  the  Evidence.— Where 
there  is  a  conflict  in  the  evidence  the  instructions  should  be  accurate. 

2.  Ordinary  Cars—  The  True  Test  to  Determine  What  Is,  eta —The 
true  test  and  criterion  to  determine  what  is  ordinary  care,  is  that  care 
which  a  reasonable,  prudent  and  cautious  man  would  take  to  avoid 
injury  under  like  circumstances. 

8.  Same— 2fy  Different  Persons.  —The  care  wh  ich  a  person  of  ordinary 
capacity  and  experience  usually  exercises  would  be  very  different  from 
the  care  which,  under  the  same  circumstances,  would  be  exercised  by  a 
reasonable,  prudent  and  cautious  person.  It  can  not  be  said  that  a  per* 
Bon  of  ordinary  capacity  and  experience  Is  usually  reasonable,  prudent 
or  cautious.  Such  a  person  may  be  ordinarily  very  careless  and  reckless 
under  circumstances  where  a  prudent  and  cautious  one  would  usually 
exercise  the  greatest  care. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G,  Nbely,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  March  term,  1898*  Reversed  and  remanded.  Opinion 
filed  October  27, 1898. 

Alexander  Sullivan,  attorney  for  appellant;  Edward 
J.  MoArdle,  of  counsel. 

A.  H.  Vollintinb,  attorney  for  appellee;  W.  P.  Black, 
of  counsel. 

Mb.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court 

Appellee  brought  suit  against  appellant  for  personal  inju- 
ries! which,  resulted  in  a  verdict  and  judgment  in  her  favor, 
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from  which  thiS  appeal  was  taken:.  There  is  a  serious  con- 
flict in  the  evidence  as  to  the  care  of  appellee  as  well  as  to 
the  negligence  charged  against  appellant.  This  being  so, 
the  instructions  should  be  accurate.  Chicago  City  Ry.  Co. 
v.  Canevin,  72  III.  App.  82,  and  numerous  cases  there  cited. 

Ap]>ellant  complains  that  two  instructions  given  for  appel- 
lee were  erroneous.    They  are,  viz.: 

"  2.  The  court  instructs  the  jury  that  it  was  the  duty  of 
the  defendant,  when  it  had  stopped  its  car  for  the  purpose 
of  allowing  passengers  to  debark  therefrom,  to  allow  said 
passengers  a  reasonable  opportunity  and  time  for  them  to 
alight  in  safety;  and  that  the  said  defendant  would,  have  no 
right  to  start  its  train  or  car  while  said  passengers  were  in 
the  act  of  alighting,  if  such  fact  was  known  to  said  defend- ' 
ant,  or  by  the  exercise  of  reasonable  care  and  watchfulness 
might  have  been  so  known.  And  if  the  jury  believe  from 
the  evidence  that  while  the  plaintiff  was  in  the  act  of 
alighting,  she  was  in  the  exercise  of  reasonable  care  for  her 
own  safety,  and  that  she  was  thrown  by  the  starting  of  said 
car  while  she  was  so  alighting,  and  injured  as  claimed  in  the 
declaration,  and  if  the  jury  further  believe  from  the  evi- 
dence that  by  the  exercise  of  proper  care  and  watchfulness 
the  defendant,  through  its  servants,  might  have  known  that 
the  plaintiff  was  in  the  act  of  so  alighting,  then  the  plaint- 
iff is  entitled  to  recover  in  this  action." 

"  3.  The  court  further  instructs  the  jury  that  the  reason- 
able care  to  be  exercised  by  the  plaintiff  for  her  own  safety 
spoken  of  in  these  instructions,  and  which  the  law  required 
of  her,  is  such  care  as  persons  of  ordinary  capacity  and 
experience  usually  exercise  for  their  own  safety  under  sim- 
ilar conditions." 

The  former  of  these  instructions  omits  to  state  clearly  an 
important  element  necessary  to  be  established  to  make 
appellant  liable,  to  wit,  its  negligence.  It  should  be  modified 
on  another  trial,  thus  avoiding  any  question  of  ambiguity 
in  the  instruction  and  of  conflict  between  it  and  defendant's 
instruction  No.  12,  which  tells  the  jury  that  before  the 
plaintiff  can  recover  she  must  prove  the  negligence  of  defend-  * 
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ant  as  charged  in  the  declaration.  St.  Louirf  Bridge  Co.  v. 
Miller,  138  111.  474-5. 

The  latter  instruction  is  erroneous  in  the  definition  there 
given  of  reasonable  care  by  plaintiff. 

In  Chicago,  St.  L.  &  P.  E.  E.  Co.  v.  Hutchinson,  120  Hi. 
587,  the  Supreme  Court  said :  "  The  true  test  and  criterion 
to  determine  what  is  ordinary  care,  is  that  care  which  a 
reasonable,  prudent  and  cautious  man  would  take  to  avoid 
injury,  under  like  circumstances."  To  the  same  effect  are 
Wabash  Ey.  Co.  v.  Elliott,  98  111.  484;  City  of  Bloomington 
v.  Perdue,  ^99  111.  333;  C.  &  A.  E.  E.  Co.  v.  Adler,  129  Hi. 
340. 

It  might  well  be  that  the  care  which  a  person  of  ordinary 
capacity  and  experience  usually  exercises  would  be  very 
different  from  the  care  which,  under  the  Bame  circumstances, 
would  be  exercised  by  a  reasonable,  prudent  and  cautious 
person.  It  can  not  be  said  .that  a  person  of  ordinary  capac- 
ity and  experience  is  usually  reasonable,  prudent  or  cautious. 
Such  a  person  may  be  ordinarily  very  careless  and  reckless 
under  circumstances  where  a  prudent  and  cautious  one  would 
usually  exercise  the  greatest  care. 

We  see  no  objection  to  instruction  No.  22,  asked  by  appel- 
lant and  refused,  but  we  think  its  refusal  was  not  reversible 
error,  for  the  reason  that  in  substance  its  material  "points 
are  covered  by  appellant's  instructions  Kos.  12  and  19 
given. 

Appellant  claims  that  the  court  should  have  given  its  23d 
instruction,  which  is,  viz.: 

"  23.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  any  witness  who  has  testified  in  the 
case  has  been  successfully  impeached,  then  the  jury  are  at 
liberty  to  disregard  all  the  evidence  of  such  witness  except 
in  so  far  as  it  is  corroborated  by  other  credible  evidence,  or 
by  facts  and  circumstances,  as  shown  by  the  credible  evi- 
dence in  the  case." 

This  court  in  Kornaszcwska  v.  West  C.  St  E.  E.  Co.,  76 
111.  App.  366,  in  an  opinion  filed  May  9, 1898,  held  a  similar 
instruction  erroneous.     See  authorities  there  cited. 

The  judgment  is  reversed  and  the  cause  remanded. 
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1.    Carriers  or  Persons— When  the  Relation  of  Carrier  and  Jtaasen-  110    §1?? 


ger  Cease*. — When  a  passenger  alights  from  a  car,  it  having  stopped  at  J®  595 
a  safe  place  for  such  purpose,  the  relation  of  the  company  to  such  pas- 
senger as  a  common  carrier,  and  its  duty  incident  to  such  relation* 
ceases. 

2.  Animals— Mansuetce  et  Ferce  Nature*.  —The  distinction  between 
the  liability  of  the  owner  of  animals  kept  for  domestic  use  or  conven- 
ience (animals  mansuetce  naturae),  such  as  horses,  cattle,  dogs  and  the 
like,  and  the  owner  or  keeper  of  wild  and  savage  beasts  {ferce  haturaz),  as 
lions,  tigers,  bears,  etc.,  is  well  settled.    In  respect  to  the  latter  class,  ~* 

the  owner  is  conclusively  presumed  to  have  notice  that  they  are  vicious  / 
and  dangerous,  and  if  he  neglects  to  keep  them  properly  secured,  he  is 
liable  for  injuries  committed  by  them,  without  any  proof  of  his  knowl- 
edge of  their  viciousness;  while,  on  the  other  hand,  the  owner  of  ani- 
mals which,  as  a  species,  are  domesticated,  is  not  liable  for  injuries  done 
by  them,  unless  he  is  proved  to  have  had  notice  of  the  inclination  of  the 
particular  animal  complained  of  to  commit  such  injuries,  there  being 
no  presumption  that  animals  of  that  species  are  vicious  or  dangerous. 

8.  Same — Injuries  by — Burden  of  Proof —In  case  of  injury  to  the 
person  by  a  domestic  animal  not  naturally  inclined  to  commit  mischief, 
it  must  appear,  to  warrant  a  recovery,  that  the  animal  had  a  mis- 
chievous propensity,  and  that  the  owner  had  notice  thereof. 

Trespass  on  the  Case.— For  injuries  by  a  domestic  animal.  Trial  in 
the  Superior  <?ourt  of  Cook  County;  the  Hon.  Joseph  E.  Gary.  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  this  court  at  the  March  term,  1898.  Reversed.  Opinion  filed 
October  27,  1898. 

Statement. 

Case  by  appellee  for  personal  injury.  The  original  dec- 
laration, filed  August  22,  1895,  contains  one  count.  The 
count  avers  that  May  23,  1891,  the  plaintiff  (appellee) 
became  a  passenger  on  defendant's  electric  car  running  on 
Ashland  avenue,  to  be  carried  to  and  near  an  alley  at  Aus- 
tin avenue,  and  thence  southward  on  certain  of  defendant's 
horse  cars  to  Madison  street,  and  that  it  was  the  .duty  of 
defendant  to  safely  carry  her  to  said  alley,  the  place  of 
transfer  from  said  electric  cars,  and  thence  by  horse  rail- 
way cars  to  Madison  street,  but  that  plaintiff,  while  descend- 
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ing  from  defendant's  car  to  be  by  defendant  transferred  to 
another  ear,  was,  by  the  negligence  and  carelessness  of 
defendant's  servants  in  charge  of  defendant's  horses,  at  the 
said  place  of  transfer,  carelessly  and  negligently  kicked  by 
the  defendant's  horse  in  charge  of  defendant's  servants, 
per  quod  plaintiff  was  injured,  etc.  September  30, 1S97,  the 
plaintiff,  by  leave  of  court,  filed  two  additional  counts.  The 
first  additional  count  charges  that  May  23,  1805,  plaintiff 
was  a  passenger  on  an  Ashland  avenue  horse  car;  that  the 
car  stopped  at  and  near  a  certain  alley  on  Ashland  avenue 
aforesaid  near  to  Austin  avenue  aforesaid;  and  thereupon 
the  plaintiff,  desiring  to  go  toward  and  upon  Austin  avenue, 
descended  from  the  said  car  at  the  place  where  it  was  so 
stopped  by  defendant  in  Ashland  avenue  aforesaid,  for  the 
purpose  of  walking  to  Austin  avenue  aforesaid,  and  in  so 
doing  the  plaintiff  undertook  to  and  did  cross  over  the  pub- 
lic highway  and  street,  Ashland  avenue,  as  she  lawfully 
might,  using  all  due  care  and  caution  in  so  doing  for  her 
personal  safety.  And  the  plaintiff  further  avers  that  the 
defendant  then  and  there  had  certain  teams  of  horses  upon 
said  street  in  charge  of  its  servants  and  used  by  it  in  operat- 
ing said  street  railway  cars  on  Ashland  avenue  aforesaid, 
and  that  said  servants  of  the  defendants  so  in  charge  of  its 
said  horses  then  and  there  so  carelessly,  negligently  and 
wrongfully  rode,  drove  and  conducted  said  horses  upon  said 
street  that  by  and  through  the  mere  negligence  of  the 
defendant's  servants  in  charge  of  said  horses,  and  for  want 
of  proper  control  and  management  of  said  horses  on  the  part 
of  said  servants  so  conducting,  riding  and  driving  said  horses 
upon  said  street,  the  plaintiff,  was  then  and  there,  without 
fault  on  her  part,  kicked  by  one  of  said  horses  with  great 
force  and  violence. 

The  second  additional  count  was  that  the  defendant  was 
the  owner  of  a  large  number  of  horses  used  by  it,  the 
defendant,  in  &nd  about  its  business  as  a  street  railway  cor- 
poration, and  the  plaintiff  was  on  the  day  and  year  afore- 
said, lawfully  on  and  in  a  certain  public  highway  in  the 
city  of  Chicago,  called  Ashland  avenue,  near  to  and  inter- 
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secting  with  Austin  avenue,  in  said  city  and  county,  and 
that  while  she,  the  plaintiff,  was  theti  and  there  in  and 
upon  said  public  highway,  and  was  exercising  all  due  care 
and  caution  for  her  safety  and  to  avoid  injury  to  her  person, 
the  defendant,  by  its  servants  in  charge  of  certain  of  said 
horses,  negligently  and  carelessly  drove  said  horses  close  to 
and  past  said  plaintiff,  and  then  and  there  and  by  and 
through  the  mere  negligence  and  carelessness  of  the  defend- 
ant's servants  in  charge  of  said  horses  in  failing  to  control 
the  same,  and  in  failing  to  let  said  horses  pass  at  a  safe  dis- 
tance from  the  plaintiff,  she,  the  plaintiff,  was  kicked  with 
great  force  and  violence  by  one  of  said  horses. 

Appellant  pleaded  the  general  issue,  and  also  pleaded 
the  statute  of  limitations  to  the  additional  counts.  The 
jury  found  appellant  guilty,  and  assessed  appellee's  dam- 
ages at  the  sum  of  $1,000,  and  appellee  had  judgment. 
Appellant's  attorney,  at  the  close  of  the  plaintiff's  evidence, 
moved  the  court  to  exclude  plaintiff's  evidence  from  the 
jury,  and  requested  the  court  to  give  to  the  jury  a  written 
instruction  presented  to  the  court,  instructing  the  jury  to 
find  the  defendant  not  guilty.  The  same  motion  was  made 
and  instruction  asked  at  the  close  of  defendant's  evidence. 

The  facts  are  substantially  as  follows :  Ashland  avenue 
is  a  north  and  south  street,  and  Austin  avenue  and  Indiana 
street  are  east  and  west  streets.  Appellant  had  two  tracks 
on  the  street,  the  east  track  being  the  north-bound  and  the 
west  one  the  south-bound  track.  The  cars  operated  on 
these  tracks  are  horse  cars..  Ashland  avenue  is  intersected 
by  Indiana  street  and  Austin  avenue,  the  former  street 
being  a  block  north  of  the  latter.  Indiana  street  is  an  east 
and  west  street,  sometimes  mentioned  by  the  witnesses  as 
Ferdinand  street.  The  appellee,  in  company  with  her  sister, 
became  a  passenger  on  appellant's  horse  car  at  a  point  quite 
a  distance  north  of  Austin  avenue,  to  be  carried  south,  and, 
as  she  alleges  in  her  declaration,  to  or  near  the  alley  above 
mentioned.  Near  the  alley  on  Ashland  avenue  was  the 
usual  place  to  change  the  horse  cars.  The  appellee  lived 
on  Austin  avenue  about  two  blocks  east  of  Ashland  avenue. 
The  car  on  which  appellee  was,  was  on  the  west  or  south- 
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bound  track  and  stopped  at  the  usual  stopping-place  near 
the  alley.  Appellee  and  her  sister  then  alighted  from  the 
west  or  right  side  of  the  rear  platform  of  the  car  and  turned 
around  the  dashboard  on  the  rear  end  of  the  car  for  the 
purpose  of  going  to  the  sidewalk  on  the  east  side  of  Ash- 
land avenue.  Immediately  after  they  alighted  the  car 
moved  away  south  on  Ashland  avenue.  There  were  four  of 
appellant's  horses  standing  on  Ashland  avenue  with  their 
heads  toward  the  north,  two  in  front  and  the  other  two 
immediately  behind  them.  There  was  a  young  man  on  one 
of  the  front  horses,  apparently  in  charge  of  the  horses. 
The  horses«stood,  as  appears  from  the  evidence,  northeast 
from  the  rear  end  of  the  car  when  the  car  stopped.  The 
appellee  testified  that  as  she  passed  around  the  rear  end  of 
the  car,  and  walked  straight  east,  the  horses  were  north 
of  her,  their  heels  being  distant  from  her  about  the  length 
of  a  table  which  she  pointed  out  in  the  court  room.  Appel- 
lee's sister  testified  that  they  went  north,  right  back  of  the 
car,  to  get  on  the  sidewalk.  Appellee  says  that  as  she 
approached  the  horses,  the  west  one  of  the  rear  horses 
"  moved  a  little  bit,  acting  as  though  he  was  uneasy/'  but 
she  did  not  pay  much  attention  to  him.  As  appellee  passed 
the  horses,  the  one  she  had  noticed  "  acting  as  though  he 
was  uneasy,"  kicked  her  behind  the  right  knee.  The  evi- 
dence shows,  and  there  is  no  claim  to  the  contrary,  that  the 
place  where  the  car  stopped  was  the  usual  stopping  place 
and  was  a  safe  place  at  which  to  stop;  that  the  only  horses 
on  Ashland  avenue  at  that  place  at  the  time  the  car  stopped, 
except  the  horses  drawing  the  car,  were  the  horses  above 
mentioned,  and  that  the  street  south  to  Austin  avenue, 
where  appellee  lived,  was  clear.  The  time  was#  between 
three  and  four  o'clock  in  the  afternoon,  and  the  weathor 
clear  and  bright.  There  is  no  evidence  that  there  was  any 
obstruction  to  prevent  appellee  from  going  from  the  car  to 
the  west  sidewalk  of  Ashland  avenue  when  she  alighted 
f rtfm  the  west  side  of  the  rear  platform. 

Alexander  Sullivan,  attorney  for  appellant;  Edward  J. 
McArdle,  of  counsel. 
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Grant  Foreman  and  John  C.  Wilson,  attorneys  for 
appellee. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

When  appellee  alighted  from  the  car,  the  car  having 
stopped  at  a  safe  place  at  which  to  alight,  the  relation  of 
appellant  to  her  as  a  common  earner,  and  its  duty  to  her 
incident  to  such  relation,  ceased.  Creamer  v.  West  End 
Ey.,  156  Mass.  320;  Hutchinson  on  Carriers,  Sec.  613. 

When  appellee  alighted  she  was  on  the  public  highway; 
appellant  had  no  control  over  her  and  owed  her  no  duty  as 
a  carrier,  and,  as  the  owner  of  the  horse  which  kicked  her, 
owed  her  no  duty  beyond  that  which  any  stranger,  being 
the  owner  of  the  horse,  would  have  owed  to  another  stranger 
on  the  public  highway.  The  horses  were  lawfully  on  the 
highway,  as  was  also  the  appellee.  There  is  no  evidence 
that  the  horse  was  of  a  vicious  disposition,  or  that  he  had 
ever  before  kicked  or  injured  any  one.  In  Moss  v.  Par- 
dridge,  9  111.  A  pp.  490,  the  law  is  thus  stated : 

"  The  distinction  between  the  liability  of  the  owner  or 
possessor  of  animals  kept  for  domestic  use  or  convenience, 
animals  mamsuetm  natures,  such  as  horses,  cattle,  dogs  and 
the  like,  and  the  owner  or  keeper  of  wild  and  savage  beasts, 
fera  natura,  as  lions,  tigers,  bears,  etc.,  is  Well  under- 
stood. In  respect  to  the  latter  class,  the  owner  is  con- 
clusively presumed  to  have  notice  that  they  are  vicious  and 
dangerpus,  and  if  he  neglects  to  keep  them  properly  secured, 
he  is  liable  for  injuries  committed  by  them,  without  any 
proof  of  his  knowledge  of  their  viciousness;  while,  on  the 
other  hand,  the  owner  of  animals  which,  as  a  species,  are 
domesticated,  is  not  liable  for  injuries  done  by  them,  unless 
he  is  proved  to  have  had  notice  of  the  inclination  of  the 
particular  animal  complained  of  to  commit  such  injuries, 
there  being  no  presumption  that  animals  of  that  species 
are  vicious  or  dangerous.  Shearman  &  Eedfield  on  Negli- 
gence, Sec.  188;  May  v.  Burdett,  9  Q.  B.  101;  Vrooman  v. 
Lawyer,  13  Johns.  339;  Wormley  v.  Gregg,  65  111.  251.  It 
was,  therefore,  incumbent  on  the  plaintiff  to  aver  and  prove 
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knowledge  on  the  part. of  the  defendant  that  the  dog  in 
question  was  of  a  vicious  disposition  and  inclined  to  attack 
persons."  See  also  Cooley  on  Torts  (2d  Ed.),  Sec.  342,  top 
p.  408;  Stumps  v.  Kelly,  22  111.  140;  Mareau  v.  Vanatta,  88 
lb.  132. 

The  cases  cited  merely  announce  the  common  law  doc- 
trine that,  in  the  case  of  injury  to  the  person  by  domestic 
animals  not  naturally  inclined  to  commit  mischief,  Jt  roust 
appear,  to  warrant  a  recovery  for  the  injury,  that  the  ani- 
mal had  a  mischievous  propensity,  and  that  the  owner  had 
notice  thereof.  We  can  not  avoid  thinking  that  the  action 
was  brought  on  the  erroneous  theory  that  appellant,  at  the 
time  of  the  alleged  injury,  owed  to  appellee  some  duty  as  a 
common  carrier,  and  that  it  would  not  have  been  brought 
had  the  horse  been  owned  by  some  one  other  than  appel- 
lant. We  are  of  opinion  that  the  evidence  fails  to  prove 
negligence  on  the  part  of  appellant,  and  that  appellee,  in 
passing  so  close  to  the  horse,'  after  noticing  that  he  was 
restive  and  uneasy,  which  she  could  have  easily  and  with- 
out inconvenience  avoided,  was  not  exercising  ordinary 
care.  These  considerations  being  decisive  of  the  case,  it  is 
unnecessary  to  discuss  other  questions  argued  by  counsel. 
The  judgment  will  be  reversed. 


78    600 
180*    56 


78 
110 


600 
285 


State  Bank  of  Nauvoo  v.  Edwin  L.  Lobdell  et  al. 

1.  Trusts — How  Abandoned  or  Abrogated. — A  trust  can  not  be 
abrogated  or  merged  in  a  new  trust  arrangement  except  by  the  consent 
of  all  of  the  cestui*  que  trust. 

Bill  to  Establish  a  Trust.— Trial  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Decree  dis- 
missing the  bill  for  want  of  equity.  Appeal  by  complainant.  Heard  in 
this  court  at  the  March  term,  1898.  Reversed  and  remanded,  with 
directions.    Opinion  filed  October  27,  1898. 

Appellant  exhibited  its  bill  of  complaint  in  the  trial  court, 
by  which  it  alleged  the  existence  of  a  trust  in  favor  of 
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appellant  and  others,  and  the  failure  of  appellee  Lobdell, 
the  trustee,  to  execute  the  trust,  and,  by  way  of  relief, 
prayed  for  a  decree  establishing  the  trust  and  requiring  an 
accounting  and  complete  execution  of  the  trust  by  the  trus- 
tee. The  facts  set  forth  by  the  bill  of  complaint  are  sub- 
stantially as  follows :  In  1893  T.  W.  Harvey  and  the  T.  W. 
Harvey  Lumber  Co.  were  indebted  to  certain  firms  and  corpo- 
rations, among  whom  was  appellant,  upon  promissory  notes  to 
the  amount  of  about  $  102,000.  To  secure  the  payment  of  this 
indebtedness  Harvey  and  the  Harvey  Lumber  Co.  conveyed 
real  estate  in  trust  to  £.  L.  Lobdell,  one  of  the  appellees. 
Afterward  the  creditors,  thus  secured,  and  Harvey  and  the 
Harvey  Lumber  Co.  agreed,  as  the  result  of  some  negotiat- 
ing, upon  a  settlement,  whereby  the  real  estate  held  by  Lob- 
dell through  the  deed  of  trust  (excepting  one  piece  known 
as  the  Prairie  avenue  property)  should  be  conveyed  abso- 
lutely to  Lobdell  by  the  Lumber  Company  and  Mr.  and  Mrs. 
Harvey  in  full  payment  of  the  indebtedness  referred  to,  all 
evidences  of  which  should  be  surrendered  by  its  creditors, 
and  the  property  so  received  by  Lobdell  should  be  held  and 
disposed  of  by  him  as  a  trustee,  for  the  use  and  benefit  of 
these  creditors.  Lobdell  accepted  the  trust  and  received  a 
conveyance  of  the  property  from  the  Harvey s  in  the  latter 
part  of  the  year  1893.  In  accordance  with  this  agreement, 
appellant  and  the  other  creditors  surrendered  their  evidences 
of  indebtedness  to  the  Harveys.  It  is  this  trust  which  the 
bill  of  complaint  seeks  to  have  established  and  enforced. 

Defendants  (appellees)  by  their  answer  admitted  the  crea- 
tion of  this  trust,  as  alleged,  but  averred  that  on  or  about 
December  20,  1893,  all  the  trust  arrangements  referred  to 
in  the  bill  of  complaint  were  abrogated  by  consent  of  all 
the  parties  interested  therein,  and  that  an  association,  called 
the  Bankers'  Land  Association,  was  then  formed  bv  the 
creditors,  who  were  the  cestuis  que  trusty  and  that  the  for- 
mation of  this  association  in  effect  created  a  new  and  differ- 
ent trust,  which  superseded  the  trust  set  up  in  the  bill  of 
complaint.  The  answer  also  averred  that  appellant  had 
parted  with  all  interest  in  the  trust  estate  by  sale,  and  had 
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no  interest  which  would  entitle  it  to  the  relief  prayed.  A 
hearing  was  had  upon  bill,  answer  and  replication,  and  a 
decree  entered  dismissing  the  bill  for  want  of  equity.  From 
that  decree  this  appeal  is  prosecuted. 

Scofield,  O'Hahba  &  Sco field,  and  Wheeler  &  Silber, 
attorneys  for  appellant. 

Ullmann  &  Hacker,  attorneys  for  appellees. 

Mr.  J  usTioE  Sears  delivered  the  opinion  of  the  court. 

There  is  no  controversy  as  to  the  fact  that  the  trust  sought 
to  be  enforced  was  created  as  alleged  and  that  appellee 
Lobdell  accepted  it  $s  trustee.  The  principal  controversy 
between  the  litigants  is  as  to  whether  this  trust  was  after- 
ward abandoned  by  all  interested  therein,  and  a  new  trust 
created  in  lieu  thereof  by  the  formation  of  the  Bankers9  Land 
Association.  No  question  is  raised,  or  could  be,  as  to  the 
plain  proposition  of  law  that  this  trust,  the  creation  of  which 
is  admitted,  could  not  have  been  abrogated  or  merged  in 
the  proposed  new  trust  arrangement,  except  by  the  consent 
of  all  the  cestuis  que  trust.  It  is  undisputed  that  all  the  cred- 
itors interested  agreed  to  the  abandonment  of  the  first  trust 
and  .the  substitution  therefor  of  the  Bankers9  Land  Asso- 
ciation trust,  excepting  the  appellant. 

In  examining  the  evidence  to  determine  as  to  whether 
appellant  did  in  fact  consent  to  this  arrangement,  as  averred 
by  appellees  and  denied  by  appellant,  we  find  that  all  the 
evidence  relating  thereto  is  such  as  discloses  the  transactions 
had  at  one  creditors'  meeting  held  at  the  Union  League 
Club  on  January  25,  1894,  and  correspondence  by  mail  sub- 
sequent thereto. 

At  a  meeting  of  creditors  on  January  25th,  the  plan  of 
forming  the  Bankers'  Land  Association  was  submitted  to 
appellant's  cashier  and  the  other  creditors.  The  details  of 
the  plan  are  set  forth  in  the  proposed  articles  of  association. 
They  provided,  among  other  things,  that  the  creditors  were 
to  receive  shares  of  stock  in  the  association  in  lieu  of  their 
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respective  interests  in  the  trust  estate,  held  by  trustee  Lob- 
dell; each  shareholder  was  to  be  subject  to  assessments,  us 
provided,  for  the  carrying  on  of  the  association;  power  to 
lease,  sell,  exchange,  mortgage,  etc.,  the  lands  constituting 
the  trust  estate  was  to  be  vested  in  the  trustee,  together  with 
the  president  and  secretary  of  the  association;  successors  in 
trust  were  appointed  to  sucoeed  the  trustee,  and  various 
other  details  as  to  management  were  determined.  To  the 
creation  of  this  second  trust  and  the  merger  of  the  original 
trust  in  it,  the  appellant,  at  the  time  of  this  meeting,  viz., 
January  25,  1894,  refused  to  consent.  Eupp,  the  cashier  of 
appellant,  who  attended  this  meeting  as  its  representative, 
testified  in  part  as  follows : 

"  I  was  particularly  instructed  by  our  board  of  directors 
not  to  sign  the  proposed  articles  of  association  before  return- 
ing home.  I  did  not  sign  the  articles  at  that  meeting.  I 
did  not  vote  in  favor  of  forming  the  land  association.  I 
refused  to  sign  the  articles;  I  objected  to  the  formation  of 
the  land  association.  I  stated  to  Mr.  Lobdell  personally  that 
I  had  instructions  from  our  board  of  directors  not  to  sign 
the  articles  of  the  land  association,  and  not  to  agree  to 
them  before  returning  home.  Mr.  Lobdell  stated  this  to  the 
meeting,  and  said  that  if  there  were  any  more  such  as  myself 
present,  it  was  of  no  use  to  go  on  with  the  matter.  He  said 
it  would  be  necessary  for  all  of  the  members  to  agree  before 
we  could  go  on.  I  told  Mr.  Lobdell*  that  the  others  could 
sign  if  they  knew  what  they  were  doing.  I  told  him  it  would 
be  easier  to  get  the  signatures  of  a  dozen  now  than  of  one 
later  on,  but  that  I  for  one  must  have  time  to  present  the 
matter  to  the  board  of  directors.  A  resolution  was  offered 
und  carried  giving  the  complainant  five  days  in  which  to 
consider  the  matter.  Previous  to  this  resolution  there  was 
a  motion  or  resolution  made  as  to  disregarding  the  com- 
plainant's claim;  it  was  a  motion  or  resolution  to  that  effect, 
I  can  not  say  positively  which." 

By  letter  of  January  31,  1894,  appellant  informed  the 
trustee  that  it  would  not  sign  the  articles  of  agreement  of 
the  Bankers'  Land  Association.  Shirk,  a  witness  for  appel- 
lees, testified : 
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"  Q.  Did  Mr.  Lobdell  at  that  meeting  get  up  and  state 
that  Mr.  Rupp  had  told  him  in  substance  that  he  had  no 
authority  to  sign  the  articles  of  association,  and  would  not 
agree  to  them  until  he  returned  home  ? 

"  A.  I  think  he  made  some  statement  at  some  meeting. 
I  don't  think  that  was  at  the  first  meeting — think  it  was  at 
a  subsequent  meeting.  I  do  not  remember  as  to  whether  it 
was  after  the  adjournment  of  the  first  meeting  and  at  a 
meeting  when  Mr.  Rupp  was  not  present  in  the  evening. 
Bat  I  heard  nothing  said  by  Mr.  Lobdell  or  by  Mr.  Rupp 
at  the  first  meeting." 

Cross  examination: 

"  Mr.  Lobdell  did  call  the  attention  of  the  meeting,  at 
some  time  when  I  was  present,  to  the  fact  that  Mr.  Rupp 
had  stated  he  was  not  authorized  to  sign  the  articles  of  the 
land  association.  I  am  quite  sure  it  was  not  the  first 
meeting,  because,  as  I  now  remember  it,  that  was  unani- 
mous." *  *  *  Thereupon  the  court  took  up  the  exami- 
nation, and  the  witness,  as  the  result  of  several  questions, 
testified  :  "  The  statement  made  by  Mr.  Lobdell  that  Mr. 
Rupp  wanted  to  consult  with  his  directors  before  agreeing 
to  the  formation  of  the  land  association,  was  made,  I  think, 
at  the  same  meeting  at  which  the  vote  was  taken." 

Edwin  L.  Lobdell,  a  witness  for  the  defendants,  testified 
as  follows : 

"I  was  at  the  meeting  of  January  25,'  1894,  when  the 
articles  of  the  land  association  were  voted  upon.  Mr.  Rupp 
was  there.  I  was  chairman.  Mr.  C.  C.  Whittaker  was 
secretary.  The  meeting  was  held  in  the  afternoon  at  the 
Union  League  Club.  There  was  a  vote  taken  as  to  the 
adoption  of  the  articles,  and  it'  was  carried  unanimously. 
Mr.  Rupp  did  not  state  to  me,  or  to  the  meeting,  that 
he  had  no  authority  to  sign  for  the  bank,  and,  would  not  be 
bound  by  the  proceedings  of  the  meeting.  The  statement 
that  he  had  no  authority  was  made  at  the  intermission 
between  the  two  meetings." 

The  most  that  can  be  claimed  by  appellees  under  all  the 
evidence  is  that  at  one  time  during  the  meeting,  when  a 
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viva  voce  vote  was  taken  as  to  the  adopting  of  the  articles 
of  agreement,  the  cashier  of  the  appellant  sat  silent  and 
made  no  response.  It  is  undisputed  that  he  had  no  author- 
ity from  appellant's  board  of  directors  to  act;  that  on  the 
oontrary  he  had  been  instructed  by  such  board  to  refuse, 
and  that  at  some  time  during  the  meeting  or  meetings  held 
in  this  behalf  he  explicitly  notified  the  chairman,  Lobdell, 
that  appellant  would  not  consent.  The  written  articles 
were  not  signed  by  appellant.  The  conclusion  of  these  arti- 
cles, which  it  was  then  proposed  should  be  signed  by  all 
the  creditors  interested,  was  as  follows : 

"  In  witness  of  the  foregoing  indenture  and  articles  of 
association,  printed  on  sixteen  pages,  including  this  page, 
all  original  members  to  these  presents  have  hereunto  set 
their  hands  and  seals,  such  of  said  parties  being  corporations 
causing  its  name  to  be  hereunto  affixed  bv  its  dulv  author- 
ized  officer,  under  and  pursuant  to  authority  from  its  board 
of  directors,  all  on  the  day  and  year  first  above  written." 

On  February  1,  1894,  after  the  meeting  at  the  Union 
League  Club,  Lobdell,  Farwell  &  Co.  wrote  to  appellant's 
cashier :  "We  have  yours  of  the  31st  ult.  We  are  sorry  to 
note  that  your  board  of  directors  do  not  see  fit  to  carry  out 
the  wishes  of  the  other  creditors,  and  we  do  not  know  that 
there  is  anything  more  that  we  can  do,  but  you  will  have  to 
arrange  the  matter  with  the  other  parties  interested.  Any- 
thing that  you  do  with  them  will  be  satisfactory  to  us." 

It  is  difficult  to  perceive  how  it  can  be  maintained  upon 
this  evidence  that  the  appellant  ever  became  a  party  to  the 
Bankers'  Land  Association.  The  evidence,  as  we  view  it, 
establishes  conclusively  that  at  no  time  did  appellant  ever 
accede,  by  specific  assent  or  by  conduct  amounting  to  the 
same,  to  the  various  and  repeated  requests  that  it  become 
a  member  of  the  Bankers'  Land  Association. 

We  hold,  therefore,  that  the  trust  created  by  the  convey- 
ance of  the  real  estate  to  Lobdell,  as  trustee,  is  in  force  and 
has  not  been  abandoned  by  any  agreement  of  all  the  cestui* 
que  trust.  Appellees,  however,  by  their  answer  to  the  bill 
of  complaint,  by  the  statement  of  their  counsel  at  the  trial 
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aod  by  the  testimony  presented,  in  effect  repudiate  the 
trust,  which  is  in  force,  and  insist  that  they  are  committed 
to  the  carrying  out  of  another  and  different  trust,  viz.,  that 
evidenced  by  the  articles  of  the  Bankers9  Land  Association. 

to 

The  trustee  makes  this  answer  to  the  third  interrogatory 
filed  with  appellant's  amended  bill  of  complaint : 

"This  defendant  answers  that  he  accepted  the  trust 
under  which  said  property  was  conveyed  to  him,  and  that 
afterward  by  consent  of  all  the  parties  interested  therein, 
including  said  complainant,  the  said  trust  was  terminated, 
and  this  defendant  accepted  the  trust  created  by  said 
indenture  and  articles  of  association." 

No  fraud  is  imputed  to  the  trustee  by  allegation  or  evi- 
dence. The  strict  integrity  of  his  management  of  the  trust 
estate  is  not  questioned.  But  he  is  proceeding  under  an 
erroneous  belief  that  his  trust  is  ended  and  merged  into 
another  and  essentially  different  trust,  in  which  latter  his 
powers  are  in  some  respects  larger,  in  that  power  to  mort- 
gage, etc.,  is  given,  and  in  some  respects  more  limited,  in 
that  he  shares  the  responsibilities  and  duties  of  bis  trust 
with  two  others,  viz.,  a  president  and  secretary  of  the  asso- 
ciation. Moreover,  under  the  provisions  of  the  articles  of 
agreement  of  the  Bankers'  Land  Association,  the  first  divi- 
dends arising  from  the  trust  estate  are  applied  otherwise 
than  by  immediate  general  pro  rata  distribution  among  the 
creditors. 

It  is  therefore  apparent  that  not  only  appellant,  but  as 
well  the  trustee  and  other  appellees,  are  entitled  to  have 
and  should  have  a  decree  establishing  th6  trust  which  is 
really  in  force  and  leaving  no  further  uncertainty  as  to  the 
future  management  of  the  trust  estate. 

We  are  of  opinion  that  appellant  is  entitled  to  an  account- 
ing. No  question  is  raised  as  to  the  willingness  of  the 
trustee  to  account  to  the  committee  of  the  Bankers'  Land 
Association.  He  says  in  his  answer  that  he  "  has  acted  in 
such  manner  as  such  trustee,  under  the  advice  and  direction 
of  the  parties  interested  herein,  acting  through  the  executive 
committee  provided  for  by  said  indenture  and  articles  of 
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agreement,  and  has  at  all  times  conducted  the  matter  of  said 
trust  satisfactorily  to  said  committee,  and  has  from  time  to 
time  made  full  reports  of  his  receipts,  disbursements,  acts 
and  doings  as  such  trustee,  to  said  executive  committee,  and 
to  all  meetings  from  time  to  time  held  by  the  stockholders 
of  the  said  Bankers9  Land  Association,  and  has  made  divi- 
dends whenever  directed  by  such  executive  committee,  and 
has  tendered  or  offered  to  pay  said  complainant  its  full  pro- 
portionate share  of  all  dividends  made  by  him  as  aforesaid, 
but  that  said  complainant  has  at  all  times  refused  to  receive 
such  dividends." 

It  would  seem,  however,  that  the  offer  to  pay  dividends 
to  appellant  was  coupled  with  a  condition,  viz.,  that  appel- 
lant should  become  a  member  of  the  Bankers'  Land  Asso- 
ciation. 

On  June  18,  1894,  the  trustee  wrote  appellant  as  follows:. 

"  In  reply  to  your  favor  of  the  13th  inst.,  regarding  the 
property  of  the  Bankers'  Land  Association,  I  have  to  advise 
you  that  nothing  has  been  sold  up  to  this  date.  My  under- 
standing is  that  the  executive  committee  do  not  expect  to 
order  the  payment  of  any  dividends  this  year.  1  would  like 
to  make  a  full  and  complete  answer  to  all  communications 
which  I  receive,  and  there  is  much  that  I  might  say  to  you 
about  the  property  of  the  association,  and  propositions 
which  are  being  considered  for  disposing  of  a  portion  of  it, 
but  your  attitude  up  to  the  present  time  is  such  that  I  feel 
i  soige  constraint  in  writing  you.  Do  you  not  think  that  the 
time  has  about  arrived  when  you  should  request  that  a  cer- 
tificate should  be  sent  you,  and  make  no  question  concern- 
ing your  membership  in  the  association  %  " 

The  trustee  testified  as  follows : 

"  No  dividend  has  been  declared  bv  the  land  association. 
Let  me  qualify  that  answer  by  saying  that  there  were  frac- 
tional amounts  on  each  claim  over  and  above  the. even  hun- 
dreds of  dollars,  and  those  amounts  were,  by  agreement, 
refunded  to  members  of  the  association  out  of  moneys  we 
had  gotten  in.  By  agreement  of  a  majority  of  those  in 
interest  in  the  land  association,  it  was  done  in  that  way. 
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It  was  not  a  dividend;  a  dividend  would  be  declared  pro 
>  rata.  Those  fractional  certificates  were  issued  pursuant  to 
the  plan  or  agreement  of  the  land  association  and  were 
provided  for  in  the  by-laws.  There  was  nothing  said  about 
fractional  certificates  before  the  formation  of  the  land  asso- 
ciation. The  complainant's  part  of  this  dividend,  or  what- 
ever you  call  it,  is  there  now  subject  to  the  complainant's 
order  when  he  takes  his  certificate,  l^ecause  it  is  not  a  pro 
rata  dividend,  but  there  is  so  much  due  on  the  certificate  if 
he  would  take  it." 

"  Q.  It  lies  there  subject  to  his  order  provided  he  will 
become  a  member  of  the  land  association  and  receive  his 
certificate  and  pay  the  assessments  which  have  been  levied 
against  his  interest;  is  that  what  you  mean  ? " 

"  A.  It  lies  there  subject  to  his  order  when  he  takes  his 
certificate." 

Appellant,  as  a  cestui  que  trust,  is  entitled  to  an  account- 
ing and  to  its  share  of  any  funds  distributed  without  being 
obliged  to  become  a  member  of  this  association,  or  to  accept 
any  certificate  issued  by  it. 

As  against  the  equities  of  appellant  it  is  objected  that  the 
evidence  discloses,  although  the  answer  does  not  aver,  that 
pending  the  negotiations  with  the'Harveys,  which  resulted 
in  the  conveyance  by  them  of  the  property  in  question  and 
the  retention  by  them  of  the  Prairie  avenue  property,  appel- 
lant, by  secret  dealings  with  the  Harveys,  obtained  from 
them  a  bond  securing  any  deficiency  which  might  be  left 
in  the  payment  of  appellant's  claims  out  of  the  trust  estate. 
It  appears  that  after  all  other  creditors  had  assented  to  the 
settlement  with  the  Harveys  appellant  withheld  its  assent 
until  the  bond  was  given.  We  are  unable  to  see  how  this 
fact  can  affect  the  existence  of  the  trust,  the  right  of  appel- 
lant to  have  its  existence,  which  is  now  disputed,  estab- 
lished, or  the  right  to  an  accounting.  No  other  effect  of 
the  transaction  is  suggested  by  counsel. 

It  is  also  urged  that  the  evidence  shows  that  a  sale  of  all 
the  interest  of  appellant  in  the  trust  estate  was  made  to  T. 
W.  Harvey,  as  averred  in  answer,  and  that  the  appellant, 
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therefore,  has  now  no  equities  to  be  considered.  It  does 
appear  that  an  agreement  was  entered  into  by  appellant 
and  Harvey  to  the  effect  that  appellant  should  sell  and 
Harvey  should  buy  the  interest  of  appellant  upon  certain 
terms,  payment  to  be  made  by  installments.  But  it  also 
appears  that  this  transaction  was  not  carried  out,  and  that 
Harvey  abandoned  his  right  of  purchase. 

Wheeler,  who  was  attorney  for  appellant  in  the  matter, 
testified  as  follows : 

"  I  had  a  talk  with  Mr.  T.  W.  Harvey  at  that  time, 
and  asked  him  what  he  intended  to  do  in  regard  to  com- 
pleting the  purchase  of  the  interests  of  the  State  Bank  of 
Nauvoo  in  this  property.  He  stated  to  me  that  he  was 
utterly  unable  to  complete  the  conditional  purchase  of  it 
(purchase,  I  think,  was  the  word  he  used),  and  that  he  did 
not  intend  to  complete  it,  and  that  the  complainant  could 
do  as  it  pleased  with  the  claim.  I  also  asked  him  if  he  had 
any  objection  to  our  selling  the  claim,  if  we  could,  to  Mr. 
A.  C.  Badger,  his  father-in-law,  who  was  on  the  bond.  He 
stated  that  he  had  no  objections  whatever,  and  that  we 
could  do  entirely  as  we  pleased  with  the  claim." 

This  evidence  is  not  contradicted. 

■ 

In  addition  to  the  other  relief  prayed,  appellant  asks  by 
its  bill  of  complaint,  that  the  trustee  may  be  decreed  to  sell 
the  trust  property.  It  does  not  appear  necessary,  at  this 
time,  to  direct  the  trustee  in  this  regard.  There  is  nothing 
to  indicate  that  he  will  not,  when  the  opportunity  offers, 
sell  the  property  in  question  to  the  best  advantage  possible, 
and  it  does  affirmatively  appear  that  no  opportunity  of  sale 
has  been  neglected  in  the  past,  and  the  prospects  of  advan- 
tageous sale  are  not  good  for  the  present. 

It  is  enough  that  the  trial  court  enter  a  decree  establish- 
ing the  trust  and  requiring  an  accounting.  When  the  facts 
warrant  an  order  to  sell,  the  trial  court  can  be  petitioned 
in  that  behalf. 

The  decree  is  reversed  and  the  cause  remanded  for  fur- 
ther proceeding  in  accordance  with  this  opinion.  Reversed 
and  remanded. 

Vol.  LXXVni  3» 
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%  404     Paul  Eichenbaum  apd  The  Eichenbaum  Plumbing  Co. 

v.  Ellas  Levee  et  ah 

1.  Appeals— From  Interlocutory  Orders.— It  m  not  necessary,  in  an 
appeal  from  an  interlocutory  order  appointing  a  receiver,  that  any 
action  be  taken  by  the  court  as  to  allowing  the  appeal  or  fixing  the 
amount  of  the  appeal  bond. 

2.  Judicial  Notice— Notaries  Public— Courts  wffl  take  judicial 
notice  of  notaries  public  of  the  county  in  which  they  Bit. 

Bill,  for  the  appointment  of  a  receiver.  Appeal  from  an  order  of  the 
Superior  Court  of  Cook  County  appointing  a  receiver.  The  Hon.  Far- 
LIN  Q.  Ball,  Judge,  presiding:  Heard  in  this  court  at  the  March  term, 
1898.    Affirmed.    Opinion  filed  October  17, 189a 

# 

Martin  &  Martin  and  James  N.  Tjlton,  attorneys  for 
appellants. 

B.  M.  Shaffner,  attorney  for  appellees. 

,      Mr.  Justice  Sears  delivered  the  opiniop  of  the  court. 

This  appeal  is  from  an  order  of  the  Superior  Court 
appointing  a  receiver. 

A  motion  has  been  made  by  appellees  to  dismiss  the 
appeal.  No  sufficient  grounds  are  presented  in  support  of 
this  motion.  '  It  is  not  necessary,  in  an  appeal  from  an  inter- 
locutory order  appointing  a  receiver,  that  any  action  be 
taken  by  the  court  as  to  allowing  the  appeal  or  fixing  the 
amount  of  the  appeal  bond.  Nor  are  the  other  grounds  sug- 
gested tenable.  The  motion  to  dismiss  the  appeal  is  there- 
fore denied. 

But  we  see  no  reason  for  interfering  with  the  order 
appealed  from. 

The  record  shows  that  the  order  was  entered  after  notice 
to  appellants  of  the  application  therefor.  At  the  time  of 
the  application  no  answer  had  been  filed  by  appellants,  and 
no  affidavits  were  then  presented  in  opposition  to  the  order 
of  appointment.    We  are  of  opinion  that  the  order  wa$ 
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warranted  by  the  allegations  of  the  verified  bill  of  com- 
plaint. 

The  contention  that  the  bill  of  complaint  was  not  prop- 
erly verified  can  not  be  maintained.  Courts  will  take  judi- 
cial notice  of  notaries  public  of  the  county,  and  it  is  pre- 
sumed that  the  trial  court  knew  the  officer  before  whom 
the  bill  of  complaint  was  sworn  to  as  a  notary  public?. 
Schaefer  v.  Kienzel,  123  111.  430. 

The  order  is  affirmed. 
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1.    Qubstionb  6T  Fact— Finding  of  the  Master,  When  Conclusive*  etc  102    x481 


— Where  a  question  of  fact  has  been  passed  upon  by  the  master  in  chan-   7y      61 1 
eery,  who  sees  the  witnesses  and  hears  them  testify,  and  his  .finding  5 

has  been  approved  by  the  chancellor,  it  will,  as  a  general  rule,  be  con- 
clusive as  to  the  questions  passed  upon* 

2.  Amuns— Purely  Statutory— Who  May  Not  Complain*  —Appeals 
are  purely  statutory,  and  no  one  can,  on  appeal,  complain  of  a  decree 
from  which  he  has  not  appealed. 

3.  Creditor's  Bills— By  One  Stockholder  to  the  Exclusion  of  Others. 
— One  stockholder  of  a  corporation  may  pursue  his  remedy  by  creditors 
bill  without  joining  the  other  stockholders. 

Appeal,  from  the  Circuit  Court  of  Cook  County;  the  Hon.  John  Gib- 
bons, Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1898. 
Affirmed.    Opinion  filed  October  27,  1898. 

Statement  of  Case. 

The  Colby  Testing  Machine  Co.,  a  corporation,  the  owner 
of  a  patent  apparatus  for  testing  lungs,  registering  weight 
of  persons,  etc.,  sold  a  license  to  use  and  sell  its  patent  in  the 
State  of  Missouri  to  appellants,  and  several  other  gentlemen, 
by  a  contract  dated  December  27,  1888,  for  $15,000,  $5,00u 
of  which  was  to  be  paid  in  cash,  $5,000  in  six  months  and 
$5,000  in  twelve  months.  Annexed  to  and  part  of  the  same 
Agreement  is  a  further  agreement,  dated  January  14, 1889, 
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by  the  same  gentlemen  above  named,  and  thirty  others,  to 
pay  toward  the  purchase  of  said  license  different  amounts, 
ranging  from  $125  to  $1,000,  in  the  aggregate  $15,000,  the 
first  payment  to  be;  made  before  January  27,  1889.  Janu- 
ary 12,  1889,  there  was  filed  with  the  Secretary  of  State  of 
•  Illinois  an  application  for  forming  a  corporation  to  be  known 
as  the  Missouri  Colby  Testing  Machine  Co.,  with  a  capital 
stock  of  $100,000,  in  1,000  shares  of  $100  each.  On  Febru- 
ary 15,  1889,  the  Secretary  of  State  issued  his  certificate  of 
complete  organization.  All  the  persons  who  were  pur- 
chasers of  the  license  were  subscribers  for  the  stock  of  the 
new  corporation  at  its  par  value,  in  the  same  proportion 
that  they  respectively  agreed  to  pay  for  said  license.  None 
'  of  the  stockholders  ever  made  any  payment  on  their  stock 
except  by  the  transfer  of-  the  license  to  the  corporation, 
though  all  the  stock  was  issued  to  them  as  full  paid  stock. 
'  The  corporation  was  organized  for  the  purpose  of  vending 
the  Colby  Testing  Machine,  buying  the  right  to  sell  said 
machines  in  the  State  of  Missouri,  and  to  grant  to  other 
parties  the  privilege  to  use  said  machines  in  that  State. 
December  9,  1890,  it  appears  that  one  Stanton,  a  stock- 
holder, had  filed  a  bill  against  the  Missouri  Colby  Testing 
Machine  Co.,  the  sole  defendant,  in  which  the  court,  by 
its  decree,  dissolved  the  corporation,  declared  its  charter 
forfeited,  and  that  the  receiver  bet  ordered  to  wind  up  its 
affairs.  When  the  bill  was  filed,  how  the  court  obtained 
jurisdiction,  or  what  other  proceedings  had  been  taken  in 
the  case  on  the  original  bill,  does  not  appear  from  the 
abstract. 

June  15,  1891,  Carl  Dernberg,  having,  by  leave  of  court, 
been  allowed  to  become  a  co-complainant  with  Stanton, 
filed  an  amended  and  supplemental  bill,  in  which  is  set 
forth  the  original  bill,  and  among  other  things,  alleged  that 
the  cause  is  still  pending;  that  Andrews  &  Co.  had  recov- 
ered a  judgment  against  the  Missouri  corporation;  that 
the  judgment  was  fraudulent;  that  Andrews  &  Co.  had 
commenced  garnishment  proceedings  against  him,  Dern- 
berg, Stanton,  Hirsch  and  Joseph  Fish,  claiming  that  they 


First  District — March  Term,  1898.       613 

Siegel  v.  A.  Hi  Andrews  &  Co. 

^— ^^— ^-^— ^— ^— ^— ^—  '    ■"  ■      ■  ■  — ^— — «^— i— ^ ^__ _— ^ 

were  stockholders  and  indebted  to  the  corporation  on  their 
stock,  and  prayed  an  injunction  against  Andrews  &  Co. 
from  prosecuting  the  garnishment  proceedings  and  from 
beginning  any  other  suits. against  them  or  the  corporation. 

Andrews  &  Co.  answered  this  amended  and  supplemental 
bill,  and  thereafter,  Jul}7  7,  1891,  the, court  issued  an  injunc- 
tion as  prayed. 

June  23,  1892,  but  after  the  filing  of  the  cross-bill  of 
Andrews  &  Co.,  hereinafter  mentioned,  the  amended  and 
supplemental  bill  of  Dernberg  was,  on  motion  of  solicitor 
for  complainant,  dismissed,  without  prejudice  to  the  cross- 
bill of  Andrews  &  Co.,  which  it  was  ordered  should  con- 
tinue pending  and  be  retained  by  the  court  for  final  hearing. 

December  7, 1891,  an  order  was  entered  giving  to  Andrews 
&  Co.,  appellee  herein,  leave  to  file  a  cross-bill.  This  cross- 
bill does  not  appear  in  the  appellant's  abstract,  though  it 
does  appear  that  February  18, 1893,  Andrews  &  Co.,  a  corpo- 
ration, filed  an  amended  cross-bill,  which  is  in  form  an  ordi- 
nary creditor's  bill,  upon  a  judgment  making  the  Missouri 
Colby  Testing  Machine  Co.  and  its  stockholders  defendants, 
alleging  that  the  stock  was  paid  for  only  by  the  license 
above  mentioned,  and  was  issued  as  full  paid  •  and  non- 
assessable; that  the  license  was  not  worth  more  than  $1,000, 
and  that  at  least  ninety-nine  percent  of  the  face  value  of  the 
stock  remained  unpaid.  This  amended  bill  also  alleges  that 
divers  of  the  stockholders  are  non-residents;  that  others  are 
insolvent,  and  prays,  among  other  things,  that  each  of  the 
stockholders  who  is  a  resident  of  Illinois  and  is  not  insolv- 
ent may  be  decreed  to  pay  cross-complainant's  judgment  to 
the  extent  of  the  unpaid  portion  of  his  stock  in  the  corpora- 
tion, and  for  general  relief.  By  the  abstract  of  appellee  of 
the  supplemental  record,  the  original  cross-bill  of  Andrews  <fe 
Co.  appears  to  have  been  filed  December  7,  1891,  and  was 
an  ordinary  creditor's  bill,  based  on  a  judgment,  and  sets 
forth  (he  filing  of  the  original  bill  and  of  the  amended  and 
supplemental  bill  and  injunction  against  Andrews  &  Co. 

Appellant  Hirsch,  December  3,  1892,  answered  the  cross- 
bill of  Andrews  &  Co.,  admitted  he  was  a  stockholder,  and 
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alleged  that  his  stock  was  fully  paid  for;  but  on  April  15, 
1893,  he  entered  a  special  appearance  and  suggested  to  the 
court  that  it  had  no  jurisdiction,  because  a  final  decree  had 
been  entered  in  the  cause  December  9,  1890. 

Appellant  Siegel,  April  6,  1892,  demurred  generally  to 
cross-bill  of  Andrews  &  Co.,  and  April  17, 1893,  entered  his 
motion  to  strike  the  amended  cross- bill  from  the  files  and  to 
dismiss  the  case  as  to  him,  but  for  what  reason  does  not 
appear.  Subsequently  Hirsch  answered  the  cross-bill  and 
amended  cross-bill,  and  therein  claimed  also  that  the  court 
had  no  jurisdiction  because  of  the  decree  of  December  9, 
1890,  and  also  answered  to  the  merits  fully.  Siegel  also 
answered  the  merits  of  the  cross-bill  and  amended  cross- 
bill  of  Andrews  &  Co.  fully. 

Keplications  were  filed  to  the  respective  answers  of  Hirsch 
and  Siegel  by  Andrews  &  Co.  Answers  of  divers  other 
defendants  to  the  cross-bill  were  filed,  as  to  whom  the  cross- 
bill was  set  down  for  hearing  upon  bill  and  answers  of  these 
defendants,  and  after  a  hearing  thereon  the  cross-bill  was, 
January  5, 1893,  dismissed  as  to  the  cross-defendants  for  want 
of  equity.  No  appeal  was  taken  from  this  decree.  As  to  the 
remaining  defendants  to  the  cross-bill,  aside  from  appellants 
and  the.  corporation,  the  abstract  fails  to  show  that  the 
fcourt  had  jurisdiction  of  them  or  either  of  them.  Novem- 
ber 11,  1893,  the  cause  was  referred  to  the  master  to  take 
proof  and  report  the  same  with  his  conclusions.  The  master 
reported,  which  report,  after  numerous  objections  and  excep- 
tions thereto  by  appellants  had  been  overruled,  was  con- 
firmed by  the  court,  and  a  decree  entered  November  13, 
1897,  finding  the  facts  with  regard  to  the  corporation,  its 
original  subscription  for  and  payments  for  stock,  and  stock- 
holders, substantially  as  before  stated;  that  a  certain 
director's  meeting  of  February  27,  1889,  was  only  a  pre- 
tended meeting;  that  there  was  due  to  Andrews  &  Co.,  on 
its  judgment,  from  the  corporation,  the  sum  of  $4,037.23 
and  costs;  that  there  was  still  unpaid  on  the  stock  of  Siegel 
$5,666.66,  and  on  the  stock  of  Hirsch  $1,416.66,  and  upon 
the  stock  of  each  of  six  other  stockholders  the  same  amount 
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as  was  found  due  from  Hirsch,  aggregating  in  all  $15,- 
583.28,  and  decreed  that  Siegel  pay  the  amount  due  Andrews 
&  Co.,  and  that  each  of  the  other  seven  stockholders  also  pay 
to  Andrews  &  Co.,  on  its  judgment,  the  respective  amounts 
found  due  from  each,  and  further  decreed  that  whenever 
Andrews  &  Co.  shall  have  received  the  amount  of  its  judg- 
ment, interests  and  costs,  whether  the  amount  be  recovered 
from  one  or  more  of  the  defendants,  the  decree  shall  then 
be  satisfied  in  full  as  to  each  and  all  of  the  defendants. 
From  this  decree  appellants  have  appealed. 

Augustus  Bins wang  br,  attorney  for  Ferdinand  Siegel, 
appellant. 

Rosenthal,  Kurz  &  Hirsohl,  attorneys  for  Isaac  Hirsch, 
appellant. 

Charles  C.  Arnold,  attorney  for  appellee. 

Mr.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court 

Appellants  have  each  separately  assigned  fifty -four  errors, 
or  one  hundred  and  eight  in  all,  all  of  which  are  urged  upon 
the  consideration  of  the  court.  We  are  of  opinion  that  their 
substance  may  be  fully  stated,  viz.: 

First,  that  the  chancellor  was  in  error  in  holding  that  the 

stockholders  did  not  fully  pay  for  their  stock,  but  only  paid 

fifteen  per  cent  of  its  par  value;  second,  that  it  was  error  to 
dismiss  the  cross-bill  as  to  defendants,  who  answered  and 

had  a  hearing  on  the  cross-bill  and  their  respective  answers; 
third,  that  it  was  error  to  hold  that  the  directors'  meeting 
of  February  27, 1S89,  was  only  a  pretended  meeting;  fourth, 
that  there  was  no  evidence  to  sustain  the  finding  of  the 
court  that  certain  defendants  were  non-residents,  thus  plac- 
ing an  undue  burden  upon  appellants;  fifth,  that  there  was 
no  evidence  that  defendants  Adler  and  Boer  were  insolvent, 
as  found  by  the  master  and  court;  and  sixth,  that  it  was 
error  to  proceed  without  bringing  the  principal  party,  the 
corporation  and  judgment  debtor,  into  court,  and  long  after 
final  decree  on  the  original  bill. 
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The  first  contention  raises  a  question  of  fact,  which  has 
been  passed  upon  adversely  to  appellants  by  the  master, 
who  saw  the  witnesses  and  heard  them  testify.  This  find- 
ing has  been  approved  by  the  chancellor,  and  after  a  careful 
reading  and  consideration  of  the  evidence  we  can  not  say 
that  its  weight  is  manifestly  and  clearly  against  the  finding, 
and  that  being  so,  we  should  not  and  will  not  disturb  it. 
Miltimore  v.  Ferry,  171  111.  219. 

The  second  contention  is  not  tenable,  because  appellants 
have  not  appealed  from  the  decree  dismissing  the  cross-bill 
as  to  defendants  who  had  a  hearing  on  bill  and  answers. 
That  decree  wad  entered  January  5,  1898,  and  the  decree 
appealed  from  was  entered  November  13,  1897.  Appeals 
are  purely  statutory,  and  no  one  can,  on  appeal,  complain 
of  a  decree  from  which  he  has  not  appealed. 

Moreover,  this  being  a  creditor's  bill,  one  defendant  stock- 
holder alone  might  have  been  pursued  to  the  exclusion  of  all 
other  stockholders.    Palmer  v.  Woods,  149  111.  155. 

We  are  unable  to  perceive  how  the  holding  of  the  court 
that  the  directors*  meeting  of  February  27, 1889,  was  a  pre- 
tended meeting,  in  any  way  prejudiced  appellants*  The 
controlling  question  of  fact  in  contest  was  as  to  the  value 
of  the  license  transferred  by  the  stockholders  in  full  pay- 
ment for  their  stock,  and,  whether  this  meeting  was  a  pre- 
tended one  or  not,  we  do  not  think  was  of  any  importance. 

The  fourth  contention  can  not  be  urged  here,  because,  as 
to  the  defendants  whom  the  court  found  to  be  non-residents, 
the  abstract  fails  to  show  that  the  court  had  any  jurisdic- 
tion. Gibler  v.  City  of  Mattoon,  167  111.  18.  If  the  court 
had  no  jurisdiction  of  these  defendants,  the  error  was  harm- 
less. Moreover,  their  liability  was  several  and  in  no  way 
depended  on  the  claim  against  appellants.  Palmer  case, 
supra. 

The  same  reason  applies  to  the  fifth  contention.  Also  it 
is  not  tenable,  because  as  to  the  defendants  Adler  and  Boer, 
the  bill  was  dismissed  on  motion  of  cross-complainant  at  the 
time  the  final  decree  was  rendered. 

The  sixth  contention,  in  so  far  as  it  is  based  on  the  claim 
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that  the  principal  debtor  was  not  in  court,  can  not  be  sus- 
tained, because  it  appears  affirmatively  that  it  was  served 
with  process  November  11,  1890. 

As  to  the  court's  proceeding  long  after  final  decree  on  the 
original  bill,  the  appellants  can  not  now  be  heard  to  object 
for  two  reasons,  viz.:  1st.  Because,  after  the  entry  of  what 
they  claim  was  the  final  decree,  December  7,  1890,  an 
amended  and  supplemental  bill  in  the  cause  was  filed  June 
15,  1891,  which  was  pending  and  undetermined  when  the 
cross-bill  of  Andrews  &  Co.  was  filed,  and  when  this 
amended  and  supplemental  bill  was  dismissed  the  cross- 
bill was  expressly  retained  for  a  final  hearing.  2d.  That 
the  court  had  jurisdiction  of  the  subject-matter  can  not  be 
questioned,  and  these  appellants,  before  making  any  objec- 
tion to  the  jurisdiction  of  the  court  whatever,  appeared, 
Siegel  demurring  generally  and  Hirsch  answering  the  cross- 
bill. They  thus  waived  jurisdiction  of  their  persons.  Had 
they  wished  to  raise  the  question  of  jurisdiction,  they 
should  have  pleaded,  and  having  failed  to  do  so,  can  not 
now  he  heard  to  object  to  the  right  of  the  court  to  proceed. 
Parker  v.  Parker,  61  111.  369. 

The  above  considerations  make  it  unnecessary  to  pass 
upon  appellee's  motion  to  strike  out  certain  parts  of  the 
record.    The  decree  is  affirmed. 


Charles  A.  Hull  v.  Richard  W.  Webb. 

1.  Jurisdiction— Of  Justices  of  the  Peace. — The  jurisdiction  of  the 
justice  depends  on  the  amount  claimed  by  the  plaintiff. 

2.  Judicial  Notice — Of  the  Laws  of  Sister  States.—  In  an  action  on 
a  judgment  rendered  in  a  sister  State,  judicial  notice  will  be  taken  of 
the  laws  of  that  State,  so  far  as'it  is  necessary  to  ascertain  the  faith  and 
credit  to  be  given  to  the  judgment. 

3.  Officers'  Certificates— When  Made  by  Deputies.— The  general 
rule  is  that  the  certificate  of  an  officer,  when  made  by  a  deputy,  must 
be  in  the  name  of  the  officer,  but  under  statutes  providing,  in  the  case 
of  vacancy,  or  absence  of  the  officer,  or  inability  to  act.  the  deputy 
may  act.    A  certificate  made  by  a  deputy  and  signed  by  him  as  such 
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will  be  presumed  Ijo  have  been  made  by  reason  of  sudh  vacancy,  absence 
or  inability  of  the  officer  to  act. 

4.  Same—  Under  the  Act  of  Congress— Presumption  as  to  the  SeaL — 
It  is  not  necessary,  under  the  act  of  Congress,  for  it  to  appear,  either 
by  the  attestation  of  the  clerk  or  the  certificate  of  the  judge,  that  the 
seal  annexed  is  the  seal  of  the  court. 

5.  8AMK—What  the  Act  of  Congress  Requires. — Where  a  clerk  of  a 
court  of  record  certifies  to  a  transcript  of  proceedings  under  the  seal  of 
the  court,  and  the  presiding  judge  of  the  court  certifies  that  the  attesta- 
tion is  in  due  form,  it  is  all  the  act  of  Congress  requires. 

Debt,  on  a  foreign  judgment  Trial  in  the  Circuit  Court  of  Cook 
County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  John  Gibbons, 
Judge,  presiding.  Finding  and  judgment  for  plaintiff.  Appeal  by 
defendant.  Heard  in  this  court  at  the  March  term,  1898.  Affirmed. 
Opinion  filed  October  27,  1898. 

A*  Binsw  anger,  attorney  for  appellant. 
David  F.  Matchett,  attorney  for  appellee. 

Mr.  Jostior  Adams  delivered  the  opinion  of  the  court. 

Appellee  sued  appellant  before  a  justice  of  the  peace  on 
a  New  York  judgment,  and  recovered  judgment  before  the. 
justice  for  the  sum  of  $200  and  costs  of  suit,  and  appellant 
appealed  to  the  Circuit  Court.  The  cause  was,  by  agree- 
ment of  the  parties,  tried  in  the  latter  court  by  the  court, 
without  a  jury,  and  appellee  again  recovered  judgment  for 
$200  and  costs.  Appellant  moved  the  Circuit  Court  to  dis- 
miss the  suit  for  want  of  jurisdiction,  on  the  ground  that 
the  justice  of  the  peace  had  no  jurisdiction,  for  the  reason 
that  the  judgment  sued  on  was  for  $207.75,  being  $7.75  in 
excess  of  the  jurisdiction  of  a  justice  of  the  peace. 

Clause  6  of  Sec.  1  of  Art.  2,  Chap.  79,  Starr  &  Curtis' 
Annotated  Statutes,  enumerating  the  cases  in  which  justices 
of  the  peace  have  jurisdiction,  is  as  follows: 

"  Sixth.  In  all  actions  for  damages  for  fraud  in  the  sale, 
purchase  or  exchange  of  personal  property,  and  in  all  cases 
where  the  actions  of  debt  or  assumpsit  will  lie  if  the  dam- 
ages claimed  do  not  exceed  $200. 

"  This  section  shall  apply  to  claims  originally  exceeding 
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$200  if  the  same  shall,  at  the  time  of  rendition  of  judgment, 
be  reduced  by  credits  or  deductions  to  an  amount  not 
exceeding  $200." 

The  record  shows  that  the  demand  made  by  appellee  and 
indorsed  on  the  summons  issued  by  the  justice  was  $200. 
The  statute,  Art.  2,  Sec.  5,  provides  that  the  justice  shall 
indorse  on  the  back  of  every  summons  the  sum  demanded 
by  the  plaintiff. 

"  The  jurisdiction  of  the  justice  must  depend  on  the 
amount  claimed  by  the  plaintiff."  Raymond  v.  Strobel,  24 
I1L  113;  see  also  Carpenter  v.  Wells,  65  lb.  451,  and  Wright 
v.  Smith,  76  lb.  216. 

Appellant's  motion  was  properly  overruled. 

Appellant  objected  to  the  introduction  in  evidence  of  the 
transcript  of  the  New  York  judgment  on  the  alleged 
ground  that  it  was  not  properly  attested  or  certified.  His 
objections  are  that  it  does  not  appear  from  the  transcript 
that  it  is  attested  by  the  clerk  of  the  court  from  the  records 
of  which  the  transcript  was  made,  and  that  it  does  not  appear 
from  the  transcript  that  the  judge  certifying  was  the  judge 
of  the  court  in  which  the  judgment  was  rendered. 

The  signature  to  the  attestation  is  "  E.  Lutzerland,  Dp. 
Clerk,"  and  to  the  left  of  the  signature  is  the  impression  of 
a  seal,  circular  in  form.  Just  inside  the  margin  and  in  the 
upper  part  of  the  impression  are  the  words,  "  Clerk's  Office 
for  the  County  of  Erie,  N.  Y."  Below  and  close  to  the 
margin  of  the  impression  is  the  word  "  Seal."  The  certifi- 
cate of  the  judge  is  under  the  signature  of  the  clerk  and  the 
seal,  and  is  as  follows : 

"  1  hereby  certify  that  the  above  attestation  is  in  due 
form  and  by  the  proper  officer.  In  witness  whereof,  I  have 
hereto  subscribed  my  name  this  18th  day  of  June,  1897. 

John  S.  Lambert, 
Justice  Supreme  Court." 

Appellant  assumes  that  the  letters  "  Dp."  before  the  word 
"  Clerk,"  mean  deputy,  and  contends  that  the  act  of  Con- 
gress does  not  authorize  attestation  by  a  deputy  clerk,  but 
only  by  the  clerk. 
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Conceding  the  assumption  that  u  Dp."  means  deputy,  we 
do  not  think  appellant's  contention  can  be  sustained.  "  In 
an  action  on  a  judgment  rendered  in  a  sister  State,  judicial 
notice  will  be  taken  of  the  laws  of  that  State,  so  far  as  it 
may  be  necessary  to  ascertain  the  faith  and  credit  to  be 
given  to  the  judgment."  Kopperl  v.  Nagy,  37  HI.  App.  23, 
and  cases  cited. 

The  parties  to  this  cause  stipulated  in  open  court  on  the 
trial,  that  the  laws  of  the  State  of  New  York  should  be  con- 
sidered as  being  in  evidence  in  relation  to  service  of  process* 
obtaining  judgment,  attacking  the  validity  of  judgments 
and  interposing  defenses  to  set  aside  judgments. 

The  statute  of  New  York  contains  the  following: 

"  The  clerk,  by  a  writing,  under  his  hand  and  seal  of  the 
court,  filed  in  his  office  from  time  to  time,  must  appoint  and 
may  at  pleasure  remove,  a  deputy  clerk,  who  is  entitled  to 
a  salary,  fixed  and  to  be  paid  as  prescribed  by  law.  Before 
entering  upon  bis  duties  the  deputy  clerk  must  subscribe 
and  file  in  the  clerk's  office  the  constitutional  oath  of  office. 
While  the  clerk  is  absent  from  his  office,  or  from  the  sitting 
of  the  court,  or  the  office  of  the  clerk  is  vacant,  the  deputy 
clerk  has  all  the  powers  and  is  subject  to  all  the  duties  of 
the  clerk."  Stover's  N.  Y.  Annotated  Code  of  Civil  Pro- 
cedure, 4th  Ed.,  p.  104,  Sec.  200. 

In  Garden  City  Sand  Co.  v.  Miller,  157  111.  325,  a  deed 
was  put  in  evidence  certified  by  a  deputy  register  of  deeds 
in  his  own  name.  It  was  objected  to  on  the  ground  that  the 
law  required  the  certificate  to  be  by  the  register,  but  the 
court  overruled  the  objection,  saying :  "  The  general  rule 
is  that  the  certificate  of  an  officer,  when  made  by  a  deputy, 
must  be  in  the  name  of  the  officer.  By  section  609  of  the 
statute  of  Michigan,  which  was  in  evidence,  a  register  of 
deeds  is  authorized  to  appoint  a  deputy.  Section  610  of  the 
same  statute  is :  In  case  of  a  vacancy  in  the  office  of  the 
register  of  deeds,  or  his  absence,  or  inability  to  perform  the 
duties  of  his  office,  said  deputy  shall  perform  the  duties  of 
register  during  the  continuance  of  such  vacancy  or  disabil- 
ity.   Under  that  statute,  in  the  case  of  vacancy,  or  absence 
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or  inability  of  the  officer,  the  deputy  may  act.  The  deputy, 
though  a  deputy  merely,  is  made  the  officer,  and  a  certificate 
made  by  such  deputy,  and  signed  as  deputy,  will  be  presumed 
to  have  been  made  by  reason  of  a  vacancy  or  because  of 
absence  or  inability  of  the  officer." 

The  same  reasoning  is  applicable  in  the  present  case,  in 
view  of  the  New  York  statute  quoted  supra. 
,  Appellant's  counsel  further  objects  that  the  seal  of  the 
court  is  not  annexed  to  the  attestation.  It  is  not  necessary, 
under  the  act  of  Congress,  that  it  shall  appear,  either  by  the 
attestation  of  the  clerk  or  the  certificate  of  the  judge,  that 
the  seal  annexed  is  the  seal  of  the  court  (Ducommun  v.  Hy- 
singer,  14  111.  249),  but  in  the  present  case  it  does  appear  in 
the  attestation  that  the  seal  is  the  seal  of  the  court,  and  the 
certificate  of  the  judge  is  that  the  attestation  is  in  due 
form. 

It  is  further  objected  by  appellant  that  the  record  does 
not  show  that  the  judge  who  certified  was  the  judge  of  the 
Supreme  Court  in  and  for  the  county  of  Erie.  The  attes- 
tation of  the  clerk  shows  that  John  S.  Lambert,  who  signed 
the  certificate,  was  justice  of  the  Supreme  Court  in  and  for 
the  Fourth  Judicial  Department  at  Buffalo,  and  it  is  recited 
in  the  record  as  follows :  "  We,  having  inspected  the  rec- 
ords and  proceedings  of  our  Supreme  Court  of  the  State  of 
New  York,  in  the  office  of  the  clerk  of  our  said  court,  at 
Buffalo,  in  the  county  of  Erie,  do  find,"  etc.  But  it  is  con- 
tended that  it  does  not  appear  from  the  certificate  that  the 
certifying  judge  was  the  sole  judge  or  the  presiding  judge 
of  the  court.  If  he  was  the  sole  judge,  then  he  was,  of 
necessity,  the  presiding  judge.  It  is  provided  by  the  stat- 
ute of  New  York  that "  A  special  term  or  a  trial  term  of 
the  Supreme  Court  must  be  held  by  one  judge."  Stover's 
N.  Y.  Annotated  Code  of  Civil  Procedure,  4th  Ed.,  p.  115a, 
Sec.  229. 

In  Horner  v.  Spellman  et  al.,  78  111.  206,  the  court  say  : 
"  The  clerk  has  certified  a  transcript  of  the  proceedings  under 
the  seal  of  the  court,  and  the  presiding  judge  of  the  court 
has  certified  that  the  attestation  is  in  due  form.    This  is  all 
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the  act  of  Congress  requires."    Citing  Ducommun  v.  Hy- 
singer,  14  111.  249. 

Finally,  appellant  objects  that  he  was  not  properly  served 
with  process  in  New  York.  The  New  York  court  fount! 
that  there  was  "  due  proof  of  the  service  of  the  summons 
and  complaint  in  the  action  upon  the  defendant,  Charles  A. 
Hull,  personally."  This  is  conclusive  on  appellant.  Zepp 
v.  Hagar,  70  111.  223;  McMillan  v.  Lovejoy,  115  Id.  498; 
Harrison  v.  Hart,  21  111.  A  pp.  348. 

The  judgment  will  be  affirmed. 


Peter  R.  Westfall  v.  Charles  C.  Heisen  and  J.  A. 

Albert. 

1.  Obligations—  When  Construed  to  be  Penal  Bonds.— U  in  the 
course  of  a  chancery  litigation  the  chancellor  enters  an  order  requiring 
a  bond  to  be  given,  such  bond  will  not  be  an  independent  undertaking 
and,  if  not  in  form  a  penal  bond,  will  be  considered  so  in  a  suit  for  its 
enforcement 

2.  Equity  Practice— Power  of  the  Chancellor  to  Control  Proceed- 
ings.— The  power  always  rests  with  the  chancellor  to  control  the  pro- 
ceedings in  a  case  pending  before  him,  and  to  control  the  parties  thereto 
in  all  matters  directly  connected  with  and  forming  a  part  of  such  pro* 
ceeding. 

Appeal,  from  an  interlocutory  order  granting  an  injunction.  Entered 
by  the  Circuit  Court  of  Cook  County;* the  Hon.  Murray  F.  Tuley, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  If  aroh 
term,  1898.    Affirmed.    Opinion  filed  October  21, 1898. 

Gage  &  Deming  and  S.  A.  French,  attorneys  for  appel- 
lant. 

Pence  &  Carpenter,  attorneys  for  appellees. 

Mb.  Justice  Horton  delivered  the  opinion  of  the  court. 
This  ease  is  now  before  this  court  by  appeal  from  an 
interlocutory  order  granting  an  injunction.    In  1896  appel- 
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lint  commenced  this  proceeding,  under  the  burnt  record 
pet,  to  establish  title  to  a  part  of  lot  188  in  division  1  of 
WestfalPs  subdivision  of  208  acres  in  section  30,  township 
88  north,  range  15  east  of  the  third  principal  meridian. 
Appellant  procured  an  injunction  restraining  appellees  from 
constructing  certain  buildings,  etc.,  on  said  land.  June  6, 
1895,  upon  motion  of  appellee  Albert,  an  order  was  entered 
dissolving  said  injunction  "upon  the  condition  that  said 
Albert  give  bond,  *  *  *  in  the  penal  sum  of  $5,000," 
that  he  would  remove  buildings,  etc.,  by  May  1,  1896. 
Appellees  executed  a  bond,  dated  June  7,  1895.  as  contem- 
plated by  said  last  named  order.  Said  bond  is  upon  its 
face'  absolute  for  the  payment  of  said  sum  of  $5,000.  It 
does  not  purport  to  be  a  penal  bond.  "About  May  1, 
1896,"  suit  at  law  was  commenced  on  said  bond  by  appel- 
lant, claiming  $5,000  as  liquidated  damages. 

April  27,  1898,  appellees  filed  a  verified  petition  praying 
for  an  order  restraining  the  prosecution  of  said  suit  at  law 
until  the  final  determination  of  this  suit.  No  answer  thereto 
was  filed  by  appellant,  and  the  statements  of  fact  in  said 
petition  are  in  no  way  challenged. 

This  cause  coming  on  to  be  heard  upon  said  petition,  the 
court  found  that  all  the  material  allegations  therein  con- 
tained are  true,  and  ordered  that  appellant  be  restrained 
from  obtaining  execution  upon  any  judgment  that  may  be 
rendered  in  said  suit  at  law,  and  that  execution  upon  any 
judgment  therein  be  stayed  until  further  order.  It  is  from 
this  order  that  this  appeal  is  prosecuted. 

This  suit  was  not  yet  fully  at  issue  when  the  order  last 
named  was  entered.  The  title  to  said  lot  of  land  is  con- 
tested therein.  Appellee  Heisen  claims  title  in  fee  simple, 
and  by  his  answer  and  cross-bill  has  asserted  the  same. 
Appellee  Albert  was  in  possession  as  tenant  of  said  Heisen. 

It  does  not  appear  that  there  had  been  any  order  or 
adjudication  as  to  the  title  to  said  lot.  Both  the  appellant 
and  appellee  Heisen  claim  a  fee  simple  title  thereto.  If  the 
appellant  has  no  title  to  or  interest  in  said  lot,  and  if  the 
appellee  Heisen  is  the  owner  and  entitled  to  the  possession 
thereof,  why  should  appellant  recover  $5,000  upon  said 
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bond  ?  The  mere  statement  of  the  facts  shows  the  injustice 
of  appellant's  claim. 

One  of  the  points  presented  by  appellant  should,  perhaps, 
be  here  examined.  It  is  stated  in  his  brief  thus:  "The 
subject-matter  of  the  injunction  was  one  over  which  the 
court  at  law  where  the  suit  sought  to  be  enjoined  was  pend- 
ing- had  ample  jurisdiction,  and  with  which  jurisdiction, 
power  and  discretion,  the  chancellor  had  no  right  to  inter- 
fere." HoWever  sound  this  may  be  as  a  proposition  of  law, 
in  a  case  where  it  is  applicable,,  it  does  not  apply  to  this 
case.  The  bond  sued  upon  was  given  under  an  order  entered 
in  this  suit.  It  was  not  an  independent  undertaking  by 
appellees.  The  power  always  rests  with  the  chancellor  to 
control  the  proceedings  in  a  case  pending  before  him,  and 
to  control  the  parties  thereto  in  all  matters  directly  con- 
nected with  and  forming  a  part  of  such  proceeding.  That 
power  still  reposed  in  the  chancellor  as  to  the  bond  in  ques- 
tion. It  was  a  penal  bond  which  the  chancellor  required 
the  appellee  Albert  to  give  as  a  condition  precedent  to  the 
dissolution  of  the  injunction  then  in  force.  If  the  issue  pre- 
sented by  the  answer  and  cross-bill  of  appellee  Heisen  be 
finally  determined  in  his  favor,  then  the  injunction  would 
be  made  perpetual.  It  would  be  a  travesty  upon  the  admin- 
istration of  justice,  should  the  chancellor,  under  the  facts 
here  presented,  allow  appellant  to  recover  upon  said  bond 
the  sum  of  $5,000  under  the  strict  rules  of  common  law, 
and  then,  upon  a  final  hearing  of  this  case,  decree  that 
appellant  had  no  title  to  or  interest  in  the  property. 

The  restraining  order  of  the  Circuit  Court  appealed  from 
is  affirmed. 


J.  McKenzie  Cleland  v.  David  C.  Campbell  et  al. 

1.  Equity  Jurisdiction— Multiplicity  of  Suits.— A  multiplicity  of 
suits  is  not  a  ground  of  equity  jurisdiction  in  this  State,  where  the 
right  is  disputed  between  two  persons  only — not  for  themselves  and  all 
others  in  interest,  but  for  themselves  alone— and  such  right  has  not  been 
established  at  law. 
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2.  Jurisdiction— Law  amd  Equity  Oner**— Where  a  law  court  first 
takes  cognisance  of  a  suit,  equity  courts  will  not  take  jurisdiction,  even 
if  it  is  concurrent  with  the  law  court,  unless  there  is  some  equitable 
circumstance  in  the  case  which  the  party  can  not  avail  himself  of  at  law. 

Bill  for  ail  Injunction.— Hearing  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tulby,  Judge,  presiding.  Decree  for 
complainant.  Appeal  by  defendant.  Heard  in  this  court  at  the  March 
term,  1808.  Order  for  injunction  reversed.  Opinion  filed  October  17, 
1808. 

Delos  P.  Phelps,  attorney  for  appellant 
John  8.  Cooper,  attorney  for  appellees. 

Mr.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

Appellees  filed  their  bill  in  the  Circuit  Court  of  Cook 
County,  praying  an  injunction  against  appellant  from  pros- 
ecuting twenty-three  suits  at  law  begun  by  thera  against 
hirn,  twenty  being  in  the  Circuit  and  three  in  the  Supe- 
rior Court  of  Cook  County,  all  being  appeals  by  appellees 
from  judgments  rendered  against  them  before  a  justice  of  the 
peace.  A  motion  for  a  preliminary  injunction  on  this  bill 
was  made  and  denied.  A  supplementary  bill  was  later  filed, 
showing  that  the  twenty  suits  in  the  Circuit  Court  had  been 
heard  and  findings  made  thereon  in  favor  of  appellant  and 
against  appellees,  and  that  appellees  had  interposed  motions 
for  new  trials,  the  hearing  of  which  motions  had  been  post- 
poned until  May  21,  1898. 

The  defendant  answered  under  oath  the  bill  and  supple- 
mental bill,  and  subsequently  filed  an  amendment  to  his 
,  answer.  Thereafter,  complainants  having  filed  certain  affi- 
davits in  supportof  the  bill,  the  motion  for  an  injunction 
was  renewed,  and  after  a  hearing  upon  the  bill,  supplemental 
bill,  affidavits  in  support  thereof,  the  answer  and  amendment 
thereto,  the  chancellor  granted  an  injunction  restraining 
defendant  from  further  prosecuting  said  twenty-three  suits  at 
law  until  a  final  decision  should  be  rendered  in  seven  other 
suits  wherein  defencumt  was  plaintiff  and  complainants  were 
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defendants,  and  appeals  from  judgments  of  a  justice  of  the 
peaca  agaijist  complainants  and  in  favor  of  defendant,  in 
which  judgments  were  rendered  in  the  Superior  Court  of 
Cook  County  in  favor  of  appellant,  and  which  have  been 
appealed  to  this  court.  From  this  order  of  injunction  appel- 
lant has  prayed  an  appeal,  and  claims  that  the  chancellor 
erred  in  entering  the  order  and  that  appellees  were  not 
entitled  to  equitable  relief  under  their  bill. 

It  appears  that  appellant  was  the  owner  of  twenty  acres 
of  land  in  Avondale,  Cook  county,  Illinois,  which  was  sub- 
divided into  192  lots,  and  that  appellees,  who  were  partners 
in  the  real  estate  business,  were  employed  by  him,  under  a 
written  agreement  dated  December  3,  1892,  to  manage  and 
sell  said  property  for  the  term  of  three  years,  by  the  terms 
of  which  (among  other  things  not  important  in  the  deter- 
mination of  the  questions  involved)  the  net  profits  of  the 
sales  of  said  lots,  after  the  payment  of  moneys  advanced  by 
the  parties  on  the  purchase  price,  for  an  incumbrance  thereon 
and  for  taxes,  special  assessments,  improvements,  etc., 
with  interest,  were  to  be  divided  equally  between  the  par- 
ties to  the  agreement,  whether  such  profits  consisted  of  cash 
or  notes  of  the  purchasers  of  lots  given  for  deferred  pay- 
ments and  secured.  And  it  was  further  agreed  that  appel- 
lees should  be  responsible  for  the  payment  of  said  secured 
notes. 

Appellees  were  successful  in  selling  about  all  the  lots  at 
a  considerable  profit  under  a  form  of  contract  to  the  pur- 
chasers, executed  by  them  as  agents  of  appellant,  by  which 
it  was  provided,  among  other  things,  that  when  the  purchaser 
4had  paid  one-third  of  the  purchase  price  he  should  be 
entitled  to  a  warranty  deed .  of  the  lot,  and  should  contem- 
poraneously execute  a  trust  deed  securing  his  promissory 
notes  for  the  amount  remaining  unpaid. 

From  time  to  time,  as  purchasers  became  entitled  to  deeds, 
appellant,  on  request  of  appellees,  executed  deeds  of  lots 
sold,  and  received  as  his  share,  as  he  admits,  $13,902.80  in 
cash  and  $22,000  in  notes  of  the  purchasers  of  lots.  Appel- 
lees claim  that  he  received  more  than  $22,000  in  cash,  and 
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they  admit  that  they  received  over  $16,000  as  their  share,  a 
part  of  rthitih  was  in  notes. 

March  11,  1897,  appellees  and  appellant  had  a  settlement 
of  all  the  matters  between  them  arising  out  of  the  agree- 
ment of  December  3,  1892,  except  that  the  liability  of 
complainants,  as  guarantors  of  the  notes  turned  over  to 
defendant,  should  remain  the  same  as  provided  in  said  agree* 
ments 

Divers  of  the  notes  turned  over  to  appellant  were  not 
paid  at  maturity,  as  it  is  alleged,  by  reason  of  the  prevailing 
distress  arising  from  the  financial  panic  of  1893,  and  from 
other  causes.  Appellant  holds  the  legal  title  of  the  lots  on 
which  are  secured  the  purchase  money  notes  taken  by 
appellees  for  their  share  of  profits,  and  since  trouble  has 
arisen  between  him  and  appellees  by  reason  of  the  non-pay- 
ment of  the  notes  turned  over  to  him,  he  has  refused  to 
make  deeds  to  purchasers  whose  notes  are  held  by  appellees, 
when  such  purchasers  became  entitled  to  deeds  under  the 
terms  of  their  respective  contracts  of  purchase.  Appellant 
begun  all  said  suits  before  a  justice  of  the  peace  on  thirty 
of  said  notes,  and  obtained  judgments  in  his  favor.  Twenty 
suits  were  appealed  to  the  Circuit  Court  and  ten  suits  to  the 
Superior  Court 

Appellant  claims  that  appellees  are  liable  on  said  notes 
as  guarantors,  and  appellees  do  not  deny  but  that  they  are 
so  liable.  Seven  of  the  suits  were  tried  in  the  Superior 
Court,  in  which  judgments  were  rendered  in  favor  of  appel- 
lant and  against  appellees,  and  appeals  prosecuted  to  this 
court,  where  they  are  now  pending.  The  suits  in  the  Cir- 
cuit Court  were,  on  the  application  of  appellees,  consolidated 
and  heard  together,  but  separate  findings  were  made  in  each, 
and,  pending  motions  for  new  trial,  the  injunction  herein 
was  ordered. 

Appellees  claim  that  the  order  of  injunction  was  prop- 
erly entered.  First,  because  appellant  was  pursuing  his 
legal  remedy  in  an  oppressive  and  vexatious  manner;  second, 
it  prevents  a  multiplicity  of  suits;  and  third,  equity  can  do 
fuller  and  more  complete  justice  between  the  parties. 


628  Appellate  Coubts  of  Illinois. 

Vol.  78.]  defend  ▼.  Campbell. 

It  is  conceded  by  appellees  that  each  one  of  the  thirty 
suits  commenced  by  appellant  depends  upon  precisely  the 
s  line  state  of  facts,  and  the  parties  to  each  are  the  same. 
They  do  not  in  their  bill  deny  their  liability,  but  they  say 
they  have  a  set-off  which  they  are  debarred  from  interpos- 
ing, because  the  suits  were  brought  before  a  justice  of  the 
peace. 

Appellant  had  the  legal  right  to  bring  his  suits  before  a 
justice.     He  was  not  bound  to  consolidate  them  and  bring 
them  as  one  suit  in  a  court  of  record,  so  as  to  accommodate 
appellees,  by  enabling  them  to  interpose  their  set-off.     Ap- 
pellees knew  their  liability,  and  might  have  avoided  any 
expense,  by  way  of  costs,  had  they  paid  the  several  notes. 
They  would  then  have  been  subrogated  to  the  security  of 
appellant  of  the  trust  deeds  of  the  several  purchasers,  and 
thereby  had  all  the  equities  to  which  they  are  entitled.     It 
is  not  alleged  in  their  bill  that  appellant  is  insolvent,  but 
from  the  facts  alleged  it  may  be  fairly  inferred  that  appel- 
lant is  amply  able  to  respond  to  any  judgment  they  might 
obtain  against  him.     Instead  of  incurring  the  large  expense 
in  appealing  the  justice  suits,  they  could  long  since  have 
begun  their  suit  at  law  against  appellant  for  commissions 
claimed,  and,  for  aught  that  appears  from  this  record,  recov- 
ered their  judgment  and  collected  it.    Their  remedy  at  law 
seems  plain,  direct  and  adequate.    There  does  not  appear 
to  have  been  any  oppression  or  harassment  in  the  justice 
suits  which  appellees  might  not  have  avoided  by  paying 
the  several  claims  against  them,  as  to  which  they  have 
alleged  no  defense,  except  the  set-off  which  could  be  deter- 
mined in  one  suit  at  law  against  appellant;    Whatever  may 
be  the  law  in  other  jurisdictions  in  regard  to  the  multiplic- 
ity of  suits,  that  is  not  a  ground  of  equity  jurisdiction  in 
this  State,  if  the  right  is  disputed  between  two  persons  only 
— not  for  themselves  and  all    others  in  interest,  but  for 
themselves  alone;  and  that  right  has  not  been  established 
at  law.    Chicago  Pub.  Stk.  Ex.  v.  McClaughry,  148  111.  381, 
and  cases  cited;  Com'rs  of  Highways  v.  Green,   156  111. 
510. 
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The  right  has,  in  seven  cases,  been  established  against 
appellees  at  law.  Moreover,  the  law  courts  having  first 
taken  cognizance  of  the  suits  begun  by  appellant,  equity 
will  not  take  jurisdiction,  even  if  it  is  concurrent  with  the 
law,  unless  there  is  some  equitable  circumstance  in  the  case 
which  the  party  can  not  avail  himself  of  at  law.  Mason  v. 
Piggott,  11  111.  88;  Ross  v.  Buchanan,  13  111.  58;  Ins.  Co.  v. 
Gunning,  8 1  111.  238. 

As  we  have  seen,  the  only  question  by  way  of  defense  is 
the  set-off  claimed,  and  as  to  that  the  remedy  seems  plain 
and  adequate — entirely  available  to  appellees  at  law.    * 

The  refusal  of  appellant  to  make  deeds  to  purchasers  of 
lots  where  the  notes  for  deferred  payments  are  held  by 
appellees,  seems  without  any  legal  justification,  but  that  is 
no  ground  of  equitable  jurisdiction  in  favor  of  appellees. 
The  contracts  in  this  regard  are  between  the  purchasers  and 
appellant,  not  between  appellees  and  appellant,  and  the  only 
way  in  which  it  is  alleged  appellant's  conduct  will  injure 
appellees  is  in  coercing  them  to  pay  debts  which  they  are 
liable  to  pay. 

The  order  of  injunction  will  be  reversed.  This  appeal 
being  from  an  interlocutory  order,  this  court  has  no  jurisdic- 
tion to  make  any  order  with  reference  to  a  final  decree  in 
the  Circuit  Court.    Order  reversed. 
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John  Dolese  and  Jason  H.  Shepard  y.  James  C.  McDou- 

gall  et  al. 

Cleveland  Stone  Company  v.  James  C.  McDougall  et  al. 

1.  Equity  Practice— Objections  to  a  Master's  Report—  Where  a 
party  files  no  objection  before  the  master  and  no  exceptions  to  his  rejmrt, 
it  will  be  too  late  to  raise  the  same  on  appeal  in  the  Appellate  Court. 

2.  Same— -Quest ions  of  Fact  Referred  to  a  Master  for  His  Determi- 
nation, —Where  matters  of  fact  are  referred  to  a  master  for  his  deter* 
mination,  it  is  the  duty  of  the  parties,  when  notified,  to  appear  before 
him  and  there  contest  the  matter,  and  if  his  findings  are  not,  in  their 
judgment,  supported  by  the  evidence,  it  is  their  duty  to  interpose  their 
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objections,  bo  as  to  afford  the  master  an  opportunity  to  modify 
report  if  it  should  happen  to  be  wrong;  and  if,  in  such  case,  after  hearing 
the  objections,  the  master  declines  to  modify  or  change  his  report, 
it  is  the  duty  of  the  objecting  parties,  after  it  has  been  filed  in 
court,  to  appear  there  and  file  exceptions  to  it;  and  when  this  course  has 
not  been  pursued,  and  no  sufficient  reason  is  assigned  for  not  doing  so, 
the  report,  when  approved  by  the  court,  will  be  deemed  conclusive  upon 
the  question  covered  by  it 

8.  Equitable  Assignments  —  Of  Funds  Raised  by  Special  Assess- 
ments.—Where  money,  raised  by  special  assessment  and  levied  for  the 
improvement  of  a  street,  is  due  to  the  contractors  for  making  the 
improvement,  the  giving  of  orders  on  such  money  by  such  contractors 
operates  as  an  equitable  assignment  of  such  funds  for  the  amount  men- 
tioned in  the  orders  to  the  payees  in  such  orders. 

4.  Special  Assessment  —  For  Local  Improvements  —  Ordinance 
Making,  Must  Provide  How  It  Is  to  Be  Made.— When  an  ordinance  of 
a  city  or  village  provides  for  the  making  of  a  local  improvement,  the 
ordinance  must  prescribe  whether  the  same  shall  be  made  by  a  special 
assessment,  or  by  special  taxation  of  contiguous  property,  or  general 
taxation,  or  both,  and  the  improvement  can  not  be  made  in  any  other 
than  the  prescribed  mode.    8.  &C.  Stat.  Ch.  24,  par.  118. 

5.  Sams — Contractors  Have  No  Lien  upon  a  Cityy  etc — All  per- 
sons making  contracts  with  a  city  or  village  and  who  agree  to  be  paid 
from  special  assessments,  have  no  claim  or  lien  upon  the  city  or  village, 
except  upon  the  special  assessment  fund  collected  for  the  work  con- 
tracted for. 

6.  Same — Construction  of  Orders  Drawn  on  the  Fund, — A  direc- 
tion in  an  order  drawn  on  a  special  assessment,  to  "  charge  the  same  to 
our  account  of  West  Lincoln  Ave.,"  is,  in  effect,  a  direction  to  issue  a 
warrant,  for  the  amount  of  the  order,  on  the  special  assessment  fund  for 
the  improvement  of  West  Lincoln  avenue. 

Appeal,  from  the  Superior  Court  of  Cook  County;  the  Hon.  Theodore 
Brentano,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1897.    Affirmed.    Opinion  filed  November  16,  1898. 

Custer,  Goddard  &  Griffin  and.  John  S.  Cooper,  attor- 
neys  for  appellants. 

George  S.  Baker  and  Crafts  &  Stevens,  attorneys  for 
the  village  of  South  Evanston,  Olof  Vider  and  M.  J. 
LaBounty,  appellees. 

Lee,  Lowry  &  Lee,  attorneys  for  E.  W.  Blatcbford  &  Co, 
appellee. 
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John  Lewsok,  attorney  for  L.  Wolff  Co.,  appellee. 

Alexandre  Clark,  attorney  for  intervening  petitioners, 
Frieding  &  Johnson,  appellees. 

Mr.  Ju8ttoe  Adams  delivered  the  opinion  of  the  court. 

These  appeals  were  taken  from  the  same  decree  and  have 
been  argued  by  counsel  and  considered  by  the  court  on  the 
same  record.  November  16,  1S91,  John  Dolese  and  Jason 
H.  Shepard  filed  a  bill,  alleging  the  recovery  by  them,  as 
copartners  under  the  firm  name  of  Dolese  &  Shepard, 
November  14,  1891,  of  a  judgment  against  James  C. 
McDougall  and  Edward  E.  Hammond  for  $4,017  and  costs; 
that  on  the  same  day  execution  was  issued  on  the  judgment, 
and  November  16,  1891,  was  returned  by  the  sheriff  no  part 
satisfied,  etc.  The  bill  further  alleges  that  McDougall  & 
Hammond,  as  partners  under  that  name,  have  been  engaged 
in  the  business  of  plumbing,  sewer  building  and  grading, 
paving  and  improving  of  streets  and  highways;  that  various 
persons  have  become  indebted  to  them,  etc.;  that  they  have 
done  work  and  furnished  material  for  municipalities,  includ- 
ing the  village  of  South  Evanston,  and  that  large  sums  of 
money  are  or  shortly  will  be  due  them,  on  account  of  con- 
tracts between  them  and  said  municipalities,  but  only  when 
the  work  contracted  for  shall  be  completed;  that,  by  reason 
of  the  financial  embarrassment  of  McDougall  &  Hammond, 
work  on  the  contracts  had  been  suspended,  etc.;  and  that  it 
was  for  the  interest  of  all  parties  that  a  receiver  should  be 
appointed  and  that  the  work  contracted  for  should  be  com- 
pleted, etc.  The  bill  further  alleges  that,  October  24, 1891, 
McDougall  &  Hammond  assigned  to  the  complainants  all 
moneys,  warrants,  etc.,  due  or  to  become  due  to  them  on 
said  contracts' from  the  village  of  South  Evanston,  and  ap- 
pointed Jason  H.  Shepard  to  collect  and  receipt  for  the 
same,  but  that  the  village  refused  to  recognize  the  assign- 
ment and  threatened  to  pay  over  said  moneys,  etc.,  to 
McDougall  &  Hammond,  or  some  person  or  persons  on 
their  behalf.  It  is  further  alleged,  on  information  and 
belief,  that  within    ten  days  prior  to  the  filing  the  bill, 
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McDougall,  in  the  night. time,  spirited  away  the  goods  and 
chattels,  etc.,  of  the  judgment  debtors,  and  secretly  sold 
fend  assigned  them  to  Peck  Bros.  &  Co.,  a  corporation;  L. 
Wolff  Manufacturing  Company,  a  corporation;  E.  W. 
Blatohford  &  Co.,  a  corporation,  and  Oliver  D.  Peck  and 
Albert  D.  Sanders,  who  claim  to  be  creditors  of  McDougall 
&  Hammond,  and  that  said  sale  and  assignment  were  made 
in  payment  of  the  indebtedness  to  them  of  McDougall  & 
Hammond.  "  But  complainants  show  that  at  the  time  of 
the  sale  and  assignment  the  said  defendants,  to  whom  the 
same  was  made,  were  under  a  valid  and  binding  contract 
with  the  complainants  not  to  seek  or  accept  from  the  said 
firm  any  preference  or  advantage  over  the  complainants  in 
the  premises,  and  that  by  reason  thereof  the  said  sale,  assign- 
ment and  transfer  is  void  in  equity  and  of  no  effect  as 
against  complainants/'  The  bill,  after  alleging  that  Benja- 
min F.  and  Nathan  A.  Hill  are  indebted  to  the  judgment 
debtors,  contains  the  usual  general  allegations  as  to  the 
ownership  of  property  by  the  judgment  debtors,  and  prays 
for  an  answer  under  oath  and  a  discovery,  an  injunction 
against  defendants  restraining  them  from  assigning,  etc.,  or 
in  any  manner  incumbering,  disposing  of  or  interfering 
with  any  of  the  property  or  assets  of  the  judgment  debtors, 
and  the  appointment  of  a  receiver,  etc. 

James  C.  McDougall,  Edward  C.  Hammond,  Peck  Bros. 
&  Co.,  E.  W.  Blatchford  &  Co.,  L.  Wolf  Manufacturing 
Company,  Oliver  D.  Peck,  Albert  D.  Sanders,  Eliphalet  W. 
Blatchford,  Benjamin  F.  Hill,  Nathan  A.  Hill,  the  village 
of  Highland  Park,  the  village  of  Evanston  and  the  village 
of  South  Evanston,  were  made  defendants  to  the  bill. 

On  the  same  day  on  which  the  bill  was  filed  a  temporary 
injunction  was  granted  as  prayed  by  the  bill,  and  a  writ  of 
injunction  was  issued  and  served  on  the  village  of  South 
Evanston.  Eric  J.  Nelson  was  appointed  receiver.  Answers 
to  the  bill  were  filed  by  McDougall,  the  two  Hills,  the  vil- 
lages of  Evanston,  South  Evanston  and  Highland  Park, 
Peck  Bros.  &  Co.,  E.  W.  Blatchford  &  Co.,  L.  Wolff  Man- 
ufacturing  Company,  Oliver  D.  Peck,  Albert  D.  Sanders 
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and  Eliphalet  W.  Blatchford.  Hammond  was  not  served 
nor  did  he  appear.  On  petition  of  the  Cleveland  Stone  Co. 
it  was  made  a  party  defendant  and  filed  its  answer  to  the 
bill,  and  also  filed  a  cross-bill,  in  which  it  is  alleged,  sub- 
stantially, that  on  and  prior  to  November  5,  1891,  McDou- 
gall &  Hammond  were  indebted  to  cross-complainant  in 
about  $5,041.16,  partly  evidenced  by  their  promissory 
notes  and  partly  on  open  account;  that  prior  to  said  date 
McDougall  &  Hammond  caused  cross-complainant  and 
others  of  their  creditors  to  meet  at  the  office  of  Dolese  <fc 
Shepard  to  arrange  some  plan  by  which  the  creditors  would 
forbear  to  sue  at  law,  and  thus  enable  McDougall  &  Ham- 
mond to  complete  their  contracts  and  pay  their  creditors; 
that  an  arrangement  was  proposed  at  said  meeting  which 
was  deemed  impracticable,  and  the  meeting  was  adjourned 
till  November  5,  1391;  that,  at  the  last  date,  creditors  rep- 
resenting $38,000  of  indebtedness  out  of  a  total  of  some- 
thing over  $40,000,  were  present,  including  E.  W.  Blatch- 
ford &  Co.,  Peck  Bros.  &  Co.,  L.  Wolff  Manufacturing 
Company  and  Olof  Vider  and  M.  J.  La  Bounty,  partners 
under  the  name  of  Olof  Vider  &  Co. ;  that  Jason  H.  Shep- 
ard was  chairman  of  the  meeting,  and  that  a  motion  was 
put  and  adopted  (all  present,  except  Edward  Johnson,  who 
wanted  time  to  think  over  the  matter,  voting  in  favor  of 
the  motion)  that  McDougall  &  Hammond  should  assign 
and  transfer  to  Jason  H.  Shepard  and  Albert  D.  Sanders, 
as  trustees  for  the  creditors,  all  their  assets  except  amounts 
due  or  to  become  due,  on  contracts  for  plumbing  or  sewer 
work  taken  since  August  20,  1891,  and  that  said  trustees 
should,  without  charge  for  their  personal  services,  complete 
the  uncompleted  contracts  as  economically  as  possible,  and 
should  pay  the  creditors  pro  rata;  that  it  was  thereupon 
agreed  by  all  the  creditors  present  and  by  McDougall  & 
Hammond,  that  the  attorney  of  cross-complainant  should 
reduce  "  the  proposition  and  agreement "  to  writing,when  the 
same  was  to  be  considered  by  a  committee  consisting  of  the 
attorneys  of  the  complainants,  the  attorneys  of  Peck  Bros. 
&  Co.,  and  the  attorneys  of  McDougall  and  of  Hammond,  said 
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committee  to  have  the  writing  circulated  among  the  credit- 
ors, and  that,  in  the  meantime,  no  steps  should  be  taken  by 
any  of  the  creditors  then  present  to  collect  their  claim,  nor 
by  said  firm;  that  cross-complainant's  attorney,  within  one 
or  two  days  after  the  meeting,  reduced  the  agreement  to 
writing,  leaving  certain  blanks  to  be  filled  by  the  commit- 
tee, and  gave  the  same  to  the  attorney  of  Peck  Bros.  &  Co., 
as  had  been  understood  and  agreed;  that  while  cross-com- 
plainant, relying  on  said  agreement,  was  waiting  to  have 
said  agreement  presented  to  it  for  signature,  £.  W.  Blatch- 
ford  &  Co.,  Peck  Bros  &  Co.,  the  L.  Wolff  Manufactur- 
ing Company,   Olof  Vider,  M.   J.  La  Bounty  and  Edward 
Johnson  conspired  secretly  with  McDougall,  and  without 
Hammond's  knowledge  or  consent,  to  take  possession   of 
certain  of  the  property  and  assets  of  McDougall  &  Ham- 
mond and  convert  the  same  to  their  own  use;  that  about 
November  12,  1891,  E.  W.  Blatchford  &  Co.,  Peck  Bros. 
&  Co.,  and  L.  Wolff  Manufacturing  Company,  assisted  by 
McDougall,  carried  away  the  goods  and  chattels  of  McDou- 
gall &  Hammond  in  the  night  time,  which  had  been  for- 
merly valued  by  said  last  mentioned  firm  at  $6,750,  and 
divided  the  same  among  themselves,  in  what  proportion 
cross-complainant  knows  not;  that  the  book  accounts  and 
other  choses  in  action  were  also  assigned  to  said  corpora- 
tions or  to  Oliver  D.  Peck,  Albert  D.  Sanders  and  Elipha- 
let  W.  Blatchford,  or  some  one  or  more  of  them,  for  their 
use;  that  E.  W.  Blatchford  &  Co.  and  Peck  Bros.  &  Co. 
procured  from  McDougall  an  assignment  of  a  claim  against 
Edwards  &  Walsh,  and  collected  on  the  same  $1,450,  giv- 
ing a  receipt  in  full  for  the  claim,  although  McDougall  & 
Hammond  had  formerly  inventoried  said  claim  to  creditors 
as  being  $1,557,  which  was  in  fact  the  amount  due;  that 
November  16, 1891,  Olof  Vider  &  Co.,  in  bad  faith,  etc., 
and  colluding  with  McDougall  and  the  board  of  trustees  of 
the  village  of  South  Evanston,  fraudulently  obtained  from 
said  trustees  warrants  of  said  village   to  the  amount  of 
about  $5,200,  for  moneys  due  McDougall  &  Hammond  from 
said  village. 
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The  foregoing  are  the  material  allegations  of  fact  in  the 
cross-bill.  The  defendants  to  the  original  bill  and  also  Olof 
Vider,  M.  J.  La  Bounty  and  Edward  Johnson,  are  made  par- 
ties defendant  to  the  cross-bill. 

The  cross-bill  prays  among  other  things :  "  That  adjudica- 
tion be  made  by  the  court  that  all  of  the  property  and 
assets  of  said  firm  of  McDougall  &  Hammond  on  the  5th 
day  of  November,  1891,  be  declared  to  have  become  on  that 
day,  and  ever  since  have  continued,  by  reason  of  said  cred- 
itors' agreement  and  arrangement,  as  to  all  the  creditors  who 
participated  in  said  meeting,  and  as  to  said  firm  of  McDou- 
gall &  Hammond,  a  trust  fund  for  the  payment  pro  rata 
of  all  said  creditors,  except  said  defendant  creditors  above 
mentioned  by  name." 

All  defendants  to  the  cross-bill  answered  except  the  vil- 
lage of  Highland  Park,  McDougall  and  Hammond,  who 
were  not  served.  The  former  two  were  defaulted  on  the 
cross-bill.     The  answer  of  Peck  Bros.  &  Co.  to  the  cross-bill 

■ 

admits  that  it  attended  the  meeting  of  November  5,1891, 
but  denies  that  nineteen-twentieths  of  the  creditors  were 
present;  admits  that  a  memorandum  was  made  and  that  it 
agreed  to  execute  it  if  all  creditors  and  the  insolvents  would 
do  likewise,  but  that  Johnson  refused  to  agree  to  the  mem- 
orandum, and  McDougall  also  refused,  pending  further  con- 
sideration by  himself  and  his  attorneys;  denies  that  it 
agreed  to  take  no  steps  to  collect  its  claim  against  the 
insolvents;  admits  that  an  agreement  of  some  kind,  the 
character  of  which  is  unknown  to  defendant,  was  proposed 
and  submitted  to  McDougail's  attorney,  and  that  McDou- 
gall, about  November  10,  1891,  notified  defendant  that  he 
had  rejected  the  same  and  would  not  sign  any  agreement; 
admits  that  McDougall,  unsolicited  thereto  by  defendant, 
offered  to  return  to  defendant  goods  sold  by  defendant  to 
McDougall  &  Hammond  for  plumbing  work,  and  for  which 
defendant  could  have  enforced  a  lien,  and  that  nearly 
all  of  the  goods  so  received  were  goods  so  sold  by  defend- 
ant, as  aforesaid,  and  that  there  was  due  to  defendant  from 
McDougall  &  Hammond  about  $2,500.    The  answer  admits 
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the  assignment  of  the  Walsh  account  and  the  collection  of 
$1,450  of  the  same,  and  avers  that  it  was  informed  that  was 
the  whole  amount  due.  Defendant  denies  all  other  allega- 
tions of  the  cross-bill.  The  answers  to  the  cross  bill  of  E. 
W.  Blatchford  «fe  Co.  and  L.  Wolff  Manufacturing  Company 
are  substantially  the  same  as  that  of  Peck  Bros.  &  Co., 
except  that  the  indebtedness  of  McDougall  &  Hammond  to 
E.  W.  Blatchford  &  Co.  is  stated  to  be  $2,850,  and  that  to  L. 
Wolff  Manufacturing  Co.  $584.10.  Eliphalet  W.  Blatchford 
adopts  the  answerof  the  former  company,  and  Oliver  D.  Peck 
the  answer  of  the  latter  company.  The  answers  deny  any 
assignment  to  any  of  the  individuals  last  mentioned,  and 
also  deny  that  the  corporations  or  either  of  them  took  or 
has  in  possession  any  of  the  books  of  McDougall  &  Ham- 
mond. The  answer  of  Olof  Vider  and  M.  *(.  La  Bounty  to 
the  cross-bill  denies  that  there  was  any  agreement  at  the 
meeting  of  November  5,  1891,  as  alleged  in  the  cross-bill, 
and  avers  that  the  warrants  delivered  to  them  by  the  vil- 
lage of  South  Evanston  were  delivered  to  them  by  the 
village  on  the  order  of  McDougall  &  Hammond,  before  the 
commencement  of  the  suit,  and  had  been  sold  by  them  and 
converted  into  money,  and  that  the  consideration  for  the 
orders  and  warrants  was  cedar  blocks  furnished  by  them  to 
McDougall  &  Hammond  and  used  by  the  latter  in  paving 
Lincoln  avenue  under  a  contract  with  the  village.  The 
answer  denies  all  charge  of  fraud,  collusion  and  conspiracy. 
The  answer  of  the  village  of  South  Evanston  denies  knowl- 
edge of  any  agreement  between  the  creditors  and  collusion 
with  the  creditors,  or  any  of  them,  and  admits  the  issuing, 
on  the  order  of  McDougall  &  Hammond,  warrants  to  Vider 
&  Co.  and  to  Edward  Johnson,  the  warrants  being  on  vouch- 
ers for  work  done  and  material  furnished  by  McDougall  & 
Hammond  through  said  parties  in  pursuance  of  contracts 
between  McDonald  &  Hammond  and  the  village.  The 
answer  avers  that  bv  reason  of  the  financial  embarrassment 
of  McDougall  &  Hammond  and  their  failure  to  complete 
their  contracts,  it  had  declared  them  forfeited  and  was, 
itself,  proceeding  to  complete  them  when  the  receiver  took 
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possession,  etc.  The  village  of  Evanston  denies  any  indebt- 
edness to  McDougall  &  Hammond.  Edward  Johnson's 
answer  it  is  unnecessary  to  refer  to  for  reasons  which  will 
hereafter  appear.  August  Frieding  and  Adolph  Johnson 
filed  an  intervening  petition,  alleging,  in  substance,  that  on 
an  accounting  between  them  and  McDougall  &  Hammond, 
there  was  found  due  them  from  said  firm,  $974  for  cutting 
and  setting  stone  for  the  firm,  under  contracts  between  said 
firm  and  the  village  of  South  Evanston,  for  which  amount 
the  firm,  by  McDougall,  gave  them  an  order  on  the  village, 
which,  November  14,  1891,  was  accepted  and  a  warrant 
drawn  for  the  amount,  but  that  the  village,  on  account  of 
the  injunction,  refused  to  deliver  to  them  the  warrant.  The 
prayer  is  that  the  village  be  ordered  to  deliver  the  warrant 
to  the  petitioners,  or,  in  case  it  has  to  be  turned  over  to  the 
receiver,  that  he  be  so  ordered.  Replications  were  filed  to 
the  answers  to  the  bill  and  cross-bill,  and  the  cause  was 
referred  to  the  master,  including  the  account  between  the 
village  of  South  Evanston  and  the  claim  of  Frieding  & 
Johnson,  to  take  proofs  and  report  the  same,  with  his  con- 
clusions. 

The  master  reported,  in  substance,  as  his  conclusions,  that 
at  the  meeting  of  November  5,  1891,  McDougall  and  Ham- 
mond and  their  creditors  then  present  made  a  valid  and 
binding  agreement  that  Shepard  and  Saunders,  a*  trustees, 
should  take  possession  of  the  assets,  books  and  accounts  of 
McDougall  &  Hammond,  complete  all  uncompleted  con- 
tracts and  collect  and  distribute  the  assets  pro  rata  among 
all  the  creditors,  and  that  pending  such  action  of  the  trus- 
tees all  said  assets  should  remain  in  the  possession  of  the 
trustees,  and  that  none  of  the  creditors  then  present  should 
take  any  step  to  enforce  the  collection  of  their  claims;  that 
the  action  of  E.  W.  Blatchford  &  Co.,  L.  Wolff  Manufactur- 
ing Company  and  Peck  Bros.  &  Co.,  in  taking  possession  of 
the  property  of  McDougall  &  Hammond  and  of  McDougall, 
in  making  an  assignment  to  said  companies  of  the  book 
accounts  of  the  said  firm,  was  illegal  and  contrary  to  the 
agreement   of  November  5,  1891;  that  the  value  of  the 
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material  taken  November  12, 1891,  by  said  three  companies 
was,  according  to  a  schedule  presented  by  McDougail  & 
Hammond  at  the  creditors'  meeting,  $6,000,  and  that  said 
companies  should  be  ordered  to  return  the  same  to  the 
receiver  or  be  charged  with  $6,000,  etc.;  that  complainants, 
by  their  agreement  of  November  5,  1891,  with  the  other 
creditors,  waived  all  right  to  the  assets  of  McDougail  & 
Hammond  assigned  to  them  October  24, 1891;  that  the  war- 
rants to  Olof  Vider  &  Co.,  E.  Johnson,  T.  B.  Blanchard  and 
Frieding  &  Johnson  were  invalid  and  were  issued  in  viola- 
tion of  the  injunction,  and  should  be  decreed  null  and  void, 
and  that  the  village  should  be  ordered  to  pay  to  the  receiver 
the  amount  of  the  warrants. 

Objections  were  made  to  the  master's  report  by  Frieding 
&  Johnson,  Olof  Vider  <fe  Co.,  Peck  Bros.  &  Co.,  E.  W. 
Blatchford  &  Co.,  L.  Wolff  Manufacturing  Company  and 
the  village  of  South  Evanston,  which  were  allowed  to  stand 
as  exceptions  to  the  report,  which  exceptions  the  court  sus- 
tained, modified  the  report  to  that  extent  and  confirmed  it  in 
all  other  respects.  The  court  found  that  the  action  of  the 
creditors'  meeting  of  November  5, 189 1, "  was  not  such  action 
as  constituted  a  valid  assignment  of  the  assets  of  McDougail 
&  Hammond,  as  claimed  by  cross-complainant;  that  the 
action  of  said  meeting  is  uncertain  and  can  not  be  defi- 
nitely ascertained  from  the  testimony;  that  no  creditors9 
agreement  was  ever  executed  by  the  creditors  or  by  Mc- 
Dougail &  Hammond,  but  that  any  contemplated  agree- 
ment or  assignment,  as  claimed  by  cross-complainant,  was 
abandoned  prior  to  November  14,  1891;"  and  the  court  dis- 
missed the  cross-bill  of  the  Cleveland  Stone  Company  and 
dismissed  the  original  .bill  as  to  Peck  Bros.  &  Co.,  E.  W. 
Blatchford  &  Co.,  and  the  L.  Wolff  Manufacturing  Com- 
pany. The  court  found  in  favor  of  the  claims  of  Vider  & 
Co.,  Frieding  &  Johnson,  Edward  Johnson  and  T.  B. 
Blanchard,  and  their  claims  being  payable  out  of  moneys 
raised  by  a  special  assessment  of  the  village  of  South  Evans- 
ton,  decreed  that  the  village  of  Evanston,  as  the  successor 
of  the  village  of  South  Evanston,  should  pay  the  claims,  if 
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sufficient  bad  been  collected,  but  if  not,  then  j>ro  rata,  so  far 
as  the  amount  collected  on  the  special  assessment  would 
permit.  The  court  also  found  and  decreed  that  the  issuing 
of  the  warrants  to  the  above-named  parties  was  not  a  viola- 
tion of  the  injunction;  that  the  title  to  the  fund  on  which 
.the  warrants  were  drawn  had  passed  to  the  said  parties, 
respectively,,  before  the  warrants  were  issued,  etc.  After 
reading  and  carefully  considering  all  the  evidence  in  rela- 
tion to  what  occurred  at  the  meeting  of  November  5,  1891, 
we  fully  concur  in  the  finding  of  the  Superior  Court  that 
there  was  not  such  action  of  the  creditors  present  at  the 
meeting,  and  of  McDougall  &  Hammond,  as  constituted  an 
assignment  of  the  assets  of  McDougall  &  Hammond. 
Edward  Johnson  did  not  agree  to  the  proposition  made  at 
the  meeting,  and  we  are  of  opinion  from  the  evidence  that 
neither  did  McDougall,  and  that  it  was  not  the  understand- 
ing of  those  present  at  the  meeting  that  what  was  there 
done  was  final  or  binding  on  any  one  present,  but  that  the 
understanding  of  those  in  favor  of  what  was  there  proposed 
was  that  if  an  agreement  satisfactory  to  McDougall  and  the 
creditors  should  be  prepared,  they  would  consent  to  and 
sign  it,  and  that  the  written  agreement  was  to  be  submitted 
first  to  McDougalPs  attorney  for  his  and  his  client's  consid- 
eration. The  finding  of  the  court  that  the  real  action  of  the 
meeting  of  November  5,  1891,  can  not  be  definitely  ascer- 
tained from  the  testimony,  is  well  illustrated  by  comparing 
the  allegations  of  the  cross-bill  as  to  what  was  agreed  on, 
with  the  draft  of  agreement  prepared  by  cross-complainant's 
solicitor,  who  was  present  at  the  meeting.  It  is  alleged  in 
the  cross-bill,  in  substance,  that  the  amounts  due  and  to 
become  due  on  contracts  of  McDougall  &  Hammond  for 
plumbing  or  sewer  work,  taken  since  August  20, 1891,  should 
not  be  included  in  the  assignment,  yet  the  draft  of  the 
agreement  or  assignment  prepared  by  cross-complainant's 
solicitor  purports  to  assign  at  least  part  of  the  moneys  due 
or  to  become  due  by  virtue  of  said  contracts.  There  are 
also  blanks  in  the  draft  of  assignment,  evidently  left  for  the 
purpose  of  further  consideration.    The  Cleveland  Stone 
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Company  is  a  simple  contract  creditor,  became  a  defendant 
and  filed  a  cross-bill  at  its  own  request,  and  bases  its  right 
to  equitable  relief  solely  on  the  alleged  fact  that  the  action 
of  the  creditors  and  the  judgment  debtors  at  the  meeting  of 
November  5,  1891,  operated  as  an  assignment  of  the  assets 
of  McDougall  &  Hammond  for  the  benefit  of  creditors. 
The  court  having  found  the  contrary,  and,  as  we  think,  cor- 
rectly, the  cross-bill  was  properly  dismissed.  Cross-com- 
plainant's solicitor  contends  that  there  was  an  agreement 
between  the  creditors  at  the  November  5th  meeting  that  no 
one  of  them  would  take  any  steps  to  collect  his  claim  pend- 
ing the  preparation  of  a  written  agreement.  Waiving  the 
question  whether  such  agreement,  if  made,  would  be  bind- 
ing, we  are  of  opinion  that  the  evidence  fails  to  support  the 
contention.  If,  as  we  hold,  the  cross-complainant  has  failed 
to  prove  its  allegation  of  an  assignment,  and  that  therefore 
its  sole  alleged  ground  for  equitable  relief  is  non-existent,  it 
has  no  standing  to  contest  the  assignments  and  transfers  to 
the  corporations  and  persons  heretofore  mentioned.  We 
will  therefore  proceed  to  consider  the  objections  of  com- 
plainants9 solicitors. 

Complainants'  solicitors  insist  upon  the  validity  of  the 
assignment  by  McDougall  &  Hammond  to  complainants  of 
date  October  24,  1891.  The  master  found  that  the  com- 
plainants had  waived  the  assignment  by  participating  in 
the  meeting  of  November  5,  1891.  And  the  court  con- 
firmed the  master's  report  in  that  respect.  Complainants 
filed  no  objections  before  the  master  and  no  exceptions  to 
his  report.  It  is  now  too  late  to  raise  the  objection.  Hurd 
v.  Goodrich,  59  111.  450;  Pennell  v.  Lamar  Ins.  Co.,  73  lb. 
303;  Jewell  v.  R.  R.  Paper  Co.,  101  lb.  57,  68;  Medsker  v. 
Bonebrake,  108  U.  S.  66,  71;  Niccolls  v.  Peninsular  Stove 
Co.,  48  111.  App.  317;  Julin  v.  R.  P.  Mfg.  Co.,  54  lb.  460. 

In  Jewell  v.  R.  R.  Paper  Co.,  eupra^  the  rule  is  thus 
stated : 

"  It  is  well  settled  that  where  matters  of  fact  are  referred 
to  a  master  for  his  determination,  it  is  the  duty  of  the  par- 
ties, when  notified,  as  was  done  here,  to  appear  before  him 
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and  there  contest  the  matter,  and  if  his  findings  are  not,  in 
their  judgment,  supported  by  the  evidence,  it  is  their  duty 
to  interpose  their  objections,  so  as  to  afford  the  master  an 
opportunity  to  modify  his  report  if  it  should  happen  to  be 
wrong;  and  if  in  such  case  after  hearing  the  objections,  the 
master  declines  to  modify  or  change  his  report,  it  is  the 
duty  of  the  objecting  parties,  after  it  has  been  filed  in  court, 
to  appear  there  and  file  exceptions  to  it;  and  when  this 
course  has  not  been  pursued,  and  no  sufficient  reason  is 
assigned  for  not  doing  so,  as  was  the  case  here,  the  report 
of  the  master,  when  approved  by  the  court,  will  be  deemed 
in  this  court  conclusive  upon  the  question  covered  by  it." 
Aside  from  this  rule,  we  are  inclined  to  the  opinion  that 
the  complainants  did  not  intend  to  rely  on  the  assignment 
of  October  24th.  Neither  of  them  ever  mentioned  it  at 
the  November  5th  meeting,  nor  did  their  attorney,  who  was 
present  and  took  an  active  part  in  the  meeting.  Mr.  Griffin, 
complainants9  solicitor,  testified  in  reference  to  the  confes- 
sion of  judgment  and  the  filing  of  the  bill,  "  My  action  was 
not  taken  by  reason  of  the  previous  action  of  my  clients  in 
securing-  the  assignment  of  contracts  to  them  to  secure 
their  indebtedness.  I  should  not  have  gone  about  the 
assignment  business  in  that  way."  Complainants'  solicitors 
say  in  their  argument :  "  These  appellants  even  now  are  not 
unwilling  that  this  court  should  follow  the  master  and  enter 
the  decree  recommended  by  his  report,  upholding  and 
enforcing  the  creditors'  agreement."  It  appears  from  the 
record  that  the  indebtedness  of  McDougaU  &  Hammond  to 
the  complainants  is  in  excess  of  $15,000,  part  of  which  was 
evidenced  by  the  note  on  which  judgment  was  entered,  the 
remainder  being  oti  open  account.  The  assignment  of  Octo- 
ber 24,  1891,  to  the  complainants,  purports  to  be  of  all  the 
right,  title,  interest  and  claim  of  McDougaU  &  Hammond 
in  and  to  all  moneys,  warrants,  vouchers,  credits  or  other 
benefits  that  may  be  now  due  or  which  shall  hereafter 
become  due  to  McDougaU  &  Hammond  from  the  village 
of  South  Evanston.  The  monevs  so  due  and  to  become 
due  from  the  village  amounted  to  a  large  sum.    Such  being 
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the  facts,  and  the  complainants  being  vigilant  in  guarding 
and  prompt  in  asserting  their  rights,  as  evidenced  by  the 
confession  of  judgment  and  their  creditors9  bill,  their  willing- 
ness to  waive  all  claim  under  the  assignment  and  share  pro 
rata  with  other  creditors  seems  inexplicable,  except  on  the 
hypothesis  that,  for  some  good  reason  known  to  themselves, 
they  abandoned  such  claim.  We  are  of  opinion  that  if  the 
question  were  an  open  one,  we  would  be  warranted  in  so 
holding.     Freydenhall  v.  Baldwin,  103  111.  329. 

The  validity  of  the  claims  of  Olof  Vider  &  Co.  and  Fried- 
ing  &  Johnson  is  questioned  by  complainants'  solicitors. 
November  14, 1891,  McDougall  gave  to  OlofVider  &  Co. 
and  Frieding  &  Johnson  the  following  orders : 

"So.  Evanston,  Nov.  14,  1891. 
To  the  President  and  Board  of  Trustees  of  the  Village  f 
of  So.  Evanston  : 
Gentlemen  :    Please  pay  to  Olof  Vider  &  Co.  forty-six 
hundred  and  nineteen  &  T^w  dollars  ($4,619.72)  and  charge 
the  same  to  our  acc't  on  West  Lincoln  Av. 

Res. 

McDougall  &  Hammond." 

"So.  Evanston,  Nov.  14,  1891. 
To  the  Village  of  South  Evanston  : 

Please  issue  to  the  order  of  Frieding  &  Johnson  warrants 
on  special  assessment  No.  101,  for  nine  hundred  and  seventy- 
four  dollars  for  work  done  on  said  special  assessment  for  us 
afid  charge  the  same  to  us,  and  this  shall  be  your  receipt 

from  us  for  said  amount. 

McDougall  &  Hammond." 

It  is  not  questioned  that  Vider  &  Co.  and  Frieding  & 
Johnson  furnished  to  McDougall  &  Hanimond  labor  and 
material  for  the  improvement  of  West  Lincoln  avenue,  nor 
is  the  correctness  of  the  amounts  claimed  by  them,  respect- 
ively, questioned,  but  it  is  objected  that  warrants  were 
drawn  in  pursuance  of  the  orders  in  violation  of  the  injunc- 
tion, and  that  the  order  payable  to  Olof  Vider  &  Co.  did 
not  operate  as  an  assignment  of  any  part  of  the  special 
assessment  fund  levied  for  the  "improvement  of  West  Lin- 
coln avenue. 
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We  do  not  understand  that  complainants'  solicitor  ques- 
tions the  power  of  McDougall  to  assign  the  claims  of  the 
firm,  in  payment  of  the  firm  debts,  nor  do  we  think  his 
power  in  that  regard  can  be  successfully  denied*  Hanchett 
v,  Gardner  et  al.,  138  III  571. 

The  money  raised  by  the  special  assessment  levied  by  the 
village  of  South  Evanston  for  the  improvement  of  West 
Lincoln  avenue,  was  due  to  McDougall  &  Hammond,  the 
contractors  for  the  making  of  the  improvement.  This  is 
not  controverted,  but  is  impliedly  admitted.  The  giving 
the  orders  operated  as  an  equitable  assignment  to  the  payees 
of  the  amounts  mentioned  in  the  orders,  respectively,  of  the 
special  assessment  fund.  Morris  v.  Cheney,  51  111.  451; 
Morgan  Co.  v.  Thomas,  70  lb.  120, 141;  Donk  v.  Alexander, 
117  lb.  330, 338;  Savage  v.  Gregg,  150  lb.  161, 168;  Chicago 
T,  &  T.  Co.  v.  Smith,  158  lb.  417. 

Complainants'  counsel  object  that  the  order  in  favor  of 
Olof  Yider  &  Co.  did  not  operate  as  an  assignment  of  any 
part  of  the  special  assessment  fund,  for  the  reason  that  it 
does  not  expressly  direct  the  amount  of  the  older  to  be  paid 
out  of  that  fund,  that  the  words  of  the  order,  "  and  change 
the  same  to  our  acc't  on  West  Lincoln  Av."  are  not  equiv- 
alent to  a  direction  to  pay  from  the  proceeds  of  the  West 
Lincoln  avenue  assessment. 

The  cases  cited  by  counsel  in  support  of  this  proposition 
all  relate  to  orders  in  which  the  drawers  and  drawees  were 
private  persons  or  private  corporations,  there  being  no  legal 
limitation  on  the  application  of  the  funds  subject  to  their 
control,  and  in  this  respect  they  are  distinguishable  from 
and  inapplicable  to  the  present  case.  The  money  due  to 
McDougall  &  Hammond  from  the  village  was  for  work  and 
labor  performed  and  material  furnished  for  the  improve- 
ment of  West  Lincoln  avenue,  in  pursuance  of  a  contractr 
between  them  and  the  village,  and  the  contract  price  for 
the  improvement  was  to  be  paid  for  from  the  proceeds  of 
a  special  assessment  levied  by  the  village. 

When  an  ordinance  of  a  city  or  village  provides  for  the 
making  of  a  local  improvement,  the  ordinance  must  pre- 
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scribe  "  whether  the  same  shall  be  made  by  special  assess- 
ment, or  by  special  taxation  of  contiguous  property,  or 
general  taxation,  or  both  "  (S.  &  C.  Stat.,  Cb.  24,  par.  118), 
and  the  improvement  can  not  be  made  in  any  other  than 
the  prescribed  mode.  Village  of  Hyde  Park  v.  Thatcher, 
13  111.  App.  613. 

It  is  further  provided,  that  "all  persons  taking  any  con- 
tracts with  the  city  or  village,  and  who  agree  to  be  paid 
from  special  assessments,  shall  have  no  claim  or  lien  upon 
the  city  or  village  in  any  event,  except  from  the  collection 
of  the  special  assessments  made  for  the  work  contracted 
for.    S.  &  C.  Stat.,  C.  24.  par.  165. 

The  orders  are  evidence  that  McDougall  &  Hammond  so 
agreed.  The  treasurer  is  required  to  •  keep  a  separate 
account  of  each  fund  and  the  debits  and  credits  pertaining 
thereto  (Id.  par.  94),  and  no  fund  can  legally  be  expended  for 
any  purpose  other  than  that  for  which  it  was  appropriated 
(Id.  par.  90,  91,  92);  in  the  case  of  a  special  assessment  for 
a  local  improvement,  and  if  an  amount  is  collected  in  excess 
of  the  cost  of  the  improvement,  the  excess  is  to  be  refunded 
ratably  to  the  persons  by  whom  the  assessment  shall  bave 
been  paid  (Id.  par.  65).  It  is  manifest  from  these  provis- 
ions that  a  contractor  for  an  improvement  to  be  made  by 
special  assessment  can  be  paid  only  from  the  proceeds  of 
the  special  assessment. 

The  account  of  the  fund  to  be  kept  by  the  treasurer  con- 
sists of  charges  to  the  fund  of  money  paid  into  the  treasury 
on  account  of  it  and  credits  of  warrants  drawn  against  it. 
The  contractor's  account  with  the  village  necessarily  consists 
of  credits  for  work  done  on  the  improvement  and  debits  for 
warrants  issued  corresponding  with  such  credits.  There- 
fore, the  direction  in  the  order  in  favor  of  Vider  &  Co., 
"  charge  the  same  to  our  acc't  of  West  Lincoln  A  v.,"  was, 
in  effect,  a  (Erection  to  issue  a  warrant  or  warrants  for  the 
amount  of  the  order,  on  the  special  assessment  fund  for  the 
improvement  of  that  avenue.  The  order  could  be  complied 
with  only  in  that  way. 

It  is  further  contended  by  complainants'  solicitors  that 
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the  warrants  were  issued  to  Vider  &  Co.  and  Frieding  & 
Johnson  in  violation  of  the  injunction.  The  orders,  as 
before  stated,  were  delivered  to  the  payees  the  day  of  their 
date,  viz.,  November  14, 189L  The  Vider  &  Co.  order  was 
presented  to  the  president  of  the  board  of  trustees  of  the- 
village  the  same  day.  The  Frieding  &  Johnson  order  was 
drafted  by  W.  S.  Gates,  a  member  of  the  board  of  trustees 
of  the  village,  chairman  of  the  finance  committee  of  the 
board  and  temporarily  in  charge  of  the  streets,  and  was 
then  signed,  "McDougall  &  Hammond"  by  McDougall. 
By  order  of  the  president  of  the  board,  warrants  were  drawn 
in  favor  of  Vider  &  Co.  and  Frieding  &  Johnson  for  the 
amounts  specified  in  the  orders  and  were  duly  signed.  On 
the  evening  of  November  16,  1891,  after  the  service  of  the 
writ  of  injunction,  Mr.  Gates  reported  to  the  board,  then  in 
regular  session,  the  receipt  of  the  orders  and  what  had  been 
done  in  regard  to  them,  and  the  board  approved  the  report 
and  directed  payment  to  be  made  to  Vider  &  Co.  and  Fried- 
ing &  Johnson.  After  such  approval,  and  while  the  board 
was  still  in  session,  the  writ  of  injunction  was  read  by  the 
village  clerk.  November  17,  1891,  warrants  were  delivered 
to  Vider  &  Co.  for  the  amount  of  the  order.  The  warrant 
in  favor  of  Frieding  &  Johnson  was  tendered  by  Mr.  Gates 
to  Frieding  after  the  board  adjourned,  but  Frieding  told 
Mr.  Gates  that  they  wanted  the  cash,  and  requested  him 
to  keep  the  warrant  and  have  it  discounted  for  them.  Gates 
subsequently  tore  off  the  signature  and  returned  the  war- 
rant to  the  village  clerk.  The  court  found,  as  heretofore 
stated,  that  the  issuing  of  the  warrants  was  not  a  violation 
of  the  injunction,  for  the  reason  that  Olotf  Vider  &  Co.  and 
Frieding  &  Johnson  were,  by  virtue  of  the  orders  of  Novem- 
ber 14,  189 1,  the  equitable  owners  of  amounts  of  the  special 
assessment  equal  to  the  amounts  of  the  orders.  We  are  not 
prepared  to  say  that  this  finding  of  the  court  is  erroneous, 
but,  even  conceding  that  there  was  a  technical  violation  of 
the  injunction,  we  can  not  parceive  how  the  complainants 
could  be  prejudiced  thereby,  inasmuch  as  Vider  &  Co.  and 
Frieding  &  Johnson,  being  the  equitable  owners  of  the  fund 
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to  the  extent  of  their  orders,  the  fund,  to  that  extent,  could 
not  be  applied  in  satisfaction  of  complainants9  judgment. 

Complainants'  solicitors  do  not,  in  their  argument,  attack 
the  claim  of  any  other  creditor.  In  respect  to  Edward  John- 
son and  T.  B.  Blanchard  they  say:  "  Edward  Johnson  is  no 
longer  interested  in  the  litigation,  and  it  is  not  claimed 
that  any  such  order  was  given  to  him  or  to  T.  B.  Blanchard." 

The  decree  will  be  affirmed. 
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1.    Juries— Not  to  Count  Witnesses. — Juries  are  not  to  count  wit- 

78      6461    nesaes  to  weigh  their  evidence,  but  a  reviewing  court  will  bear  in  mind 
110    a106|    tQat  tne  determination  of  questions  of  fact  is  committed  to  them. 

2.  Verdicts— Duty  of  the  Court  to  Set  Aside,  When,— When,  after  a 
,  diligent  consideration  of  the  record,  and  giving  due  weight  to  every  part 

of  it,  the  Appellate  Court  becomes  thoroughly  satisfied  that  the  jury 
neglected  to  give  that  full  credence  to  an  apparently  large  preponder- 
ance of  evidence  which  tends  to  defeat  all  liability  for  the  injury  com- 
plained of,  the  cause  must  be  tried  again. 

3.  'Practice— Exhibition  of  Injured  Limbs  to  the  Jury. — In  a  per- 
sonal injury  case  it  is  within  the  discretion  of  the  trial  judge  to  allow 
the  plaintiff,  when  testifying,  to  exhibit  his  injured  limb  or  body  to  the 

-    jury. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Theodore  Brenta.no,  Judge,  presid- 
ing. Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1897.  Reversed  and 
remanded.    Opinion  filed  November  18, 1898. 

Schuyler  &  Krkmkr,  attorneys  for  appellant. 
Willard  Gentlkman,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  judgment  of  $5,000  in  favor  of  the 
appellee,  entered  upon  a  verdict  of  a  jury  for  that  sum,  in 
an  action  brought  by  appellee  for  personal  injuries  suffered 
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by  him  through  the  alleged  negligence  of  appellant,  by  its 
servants,  in  improperly  guarding  and  barricading  a  load  of 
chunks  of  ice  that  was  being  hauled  upon  a  public  street  in 
Chicago,  in  one  of  appellant's  ice  wagons,  and  the  reckless 
driving  of  the  team  hauling  the  same,  whereby  a  heavy 
piece  was  precipitated  from  the  rear  end  of  the  wagon  upon 
appellee  while  he  was  in  the  act  of  crossing  the  street 
behind  the  wagon,  crushing  and  breaking  his  right  leg, 
and  otherwise  injuring  him.  The  proof  was  that  he  was, 
when  hurt,  seven  years  of  age. 

No  point  is  made  against  the  declaration.  The  plea  was 
the  general  issue  of  not  guilty,  and  the  theory  of  the  de- 
fense, as  the  evidence  for  appellant  tended  to  show  was,  as 
stated  in  appellant's  brief : 

"  1.  That  the  plaintiff,  at  the  time  of  the  accident,  was 
crossing  the  street  and  passed  in  the  rear  of  the  wagon,  and 
so  close  to  the  same  that  the  injury  resulted  from  a  piece 
of  ice  falling  from  the  wagon  upon  his  leg. 

2.  That  the  accident  was  the  direct  result  of  his  climb- 
ing upon  the  step  of  the  wagon,  and  while  attempting  to 
get  a  piece  of  ice  the  wagon  struck  a  hole  in  the  street,  the 
ice  jarred  out  and  knocked  him  off  the  Step  and  fell  upon 
him  and  broke  his  leg." 

Stated  in  a  few  words,  the  main  issue  of  the  case  at  the 
trial  was,  how  did  the  plaintiff  come  to  be  injured.  His 
own  testimony  was,  that  he  was  in  the  act  of  crossing  the 
street  to  .his  own  home,  when,  observing  the  ice  wagon 
approaching,  drawn  by  a  team  at  a  gallop,  he  stopped  or 
stepped  back  until  it  had  gone  past  him,  and  then  started 
to  go  across  behind  the  wagon.  When  behind  the  wagon, 
one  of  its  fore  wheels  struck  with  great  force  against  a 
man-hole  projecting  above  the  level  of  the  pavement,  and  a 
large  cake  of  ice  was  thrown  by  the  force  of  the  shock 
from  the  rear  of  the  wagon  upon  him.  One  eye-witness  of 
the  scene  corroborated  him  in  all  essentials,  and  there  was 
other  evidence  in  his  behalf  tending  to  support  him  in  re- 
spect to  the  speed  at  which  the  team  was  traveling,  and 
there  is  no  reasonable  doubt,  from  all  the  evidence,  but  that 
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the  ice  was  thrown  from  the  wagon  by  the  shock  of  the 
striking  of  the  wagon  against  the  man-hole  and  that  ap- 
pellee received  p,  very  serious  hurt  from  being  struck  by 
the  falling  ice. 

For  the  appellant  ten  witnesses  testified,  in  substance, 
that  they  saw  the  accident,  and  that  appellee  was  at  the 
time  in  the  act  of  riding  on  the  rear  step  of  the  wagon  in 
the  seeming  attempt  to  get  a  piece  of  ice. 

We  agree  with  appellee's  counsel  that  the  record  contains 
much  that  is  equivalent  to  a  successful  attack  upon  the 
credibility  of  some  of  these  witnesses,  but  rejecting  such, 
there  still  remains  a  large  numerical  preponderance  of 
un impeached,  and  for  aught  we  discover  in  the  record,  rear 
sonably  reliable  witnesses  to  the  main  fact  in  the  case, 
which,  if  well  established,  should  in  law  defeat  a  recovery 
by  appellee,  there  being  no  claim  that  the  driver  had  any 
knowledge  of  appellee's  presence  on  the  wagon,  if  he  were 
in  fact  there. 

It  has  been  well  said  that  "  juries  are  not  to  count  wit- 
nesses so  much  as  to  weigh  what  they  say;  and  a  reviewing 
court  must  bear  in  mind  that  to  a  jury  is  the  determination 
of  the  question  of  fact  committed."  N.  C.  St  R.  R.  Co.  v. 
Fitzgibbons,  54  111.  App.  385. 

This  court  has  set  aside  too  many  judgments  where  the 
verdict  has  been  against  the  great  preponderance  of  the  evi- 
dence, and  the  Supreme  Court  has  too  repeatedly  held  it  to 
be  its  duty  so  to  do,  to  longer  question  either  its  policy  or 
its  duty  in  that  regard. 

The  rules  concerning  what  constitutes  the  preponderance 
or  weight  of  evidence  are  familiar  to  the  profession,  and  we 
will  not  take  time  to  reiterate  them. 

When,  however,  as  here,  after  a  diligent  consideration  of 
the  record  and  giving  due  weight  to  every  part  of  it,  we 
become  thoroughly  satisfied  that  thq  jury  neglected  to  give 
that  full  regard  which  the  law  requires  of  them,  to  an  appar- 
ently large  preponderance  of  evidence  that  tends  to  defeat 
all  liability  by  the  appellant  for  the  injury  complained  of, 
our  duty  is,  however  distressful  to  the  appellee  and  distaste- 
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ful  to  oar  own  sympathies  it  may  be,  to  require  the  cause 
to  be  tried  again. 

The  point  is  made  that  there  was  an  undue  exhibition  of 
the  injured  leg  to  the  jury. 

The  bill  of  exceptions  states  that  the  shoe  and  stocking 
of  the  witness  (appellee)  were  removed,  and  the  boy  (then 
twelve  years  old)  placed  on  a  table  in  full  view  of  the  jury 
and  turned  around  so  as  to  show  his  leg  to  the  jury. 

In  a  personal  injury  case  it  is  within  the  discretion  of  the 
trial  judge  to  allow  the  plaintiff,  when  testifying,  to  exhibit 
his  injured  limb  or  body  to  the  jury.  City  of  Lanark  v. 
Dougherty,  153  111.  163;  2  Elliott's  General  Practice,  Sec, 
683. 

Doubtless  a  trial  court  would,  in  any  given  case,  restrict 
the  exhibition  of  an  injured  limb  or  body  within  proper 
limits  of  modesty  and  decency,  so  as  not  to  offend  the  dig- 
nity and  decorum  of  a  court  room,  and  without  a  violation 
of  such  duty  its  discretion  would  not  be  reviewable  by  an 
appellate  tribunal. 

We  refrain  from  a  particular  discussion  of  the  evidence 
which  might  prejudice  either  party  upon  a  second  trial,  but 
reverse  the  judgment  and  remand  the  cause  upon  the 
ground  that  the  verdict  was  against  the  great  weight  of 
evidence.    Reversed  and  remanded. 


Supreme  Lodge  Order  of  Mutual  Protection  y.  Mathilda 

Meister. 

1.  Benefit  Societies— Liability  on  the  Death  of  a  Member.— The 
liability  of  a  mutual  benefit  society,  upon  the  death  of  a  member,  to 
pay  to  the  beneficiary  named  in  the  member's  certificate,  the  amount 
of  an  assessment  to  be  made  does  not  attach  ipso  facto  upon  the  death 
of  the  member.  It  depends  upon  the  performance  by  the  member,  or 
some  one  for  him,  of  certain  conditions  precedent,  and  upon  the  doing 
by  the  society  of  ctrtain  acts,  or  its  neglect  of  some  duty  under  the 
contract,  after  the  death  of  the  member. 

d.    Same— Recovery  upon  a  Certificate  Under  the  Common  Counts.— 
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There  can  be  no  recovery  upon  a  certificate  of  a  benefit  society  under  a 
declaration  consisting  only  of  the  common  counts. 

3.  Pleadings— In  Actions  upon  Certificates  of  Benefit  Societies. — 
The  certificate  with  the  conditions  annexed,  constitutes  an  entire  con- 
tract, and,  in  declaring  upon  the  contract,  it,  or  a  sufficient  portion  of  it 
to  show  a  right  of  recovery,  must  be  set  out,  either  in  terms  or  in  sub- 
stance. 

4.  Same— In  Actions  Against  Mutual  Assessment  Societies, — Where 
the  contract  is  that  the  society  shall  make  an  assessment,  and  pay  over 
the  proceeds,  the  declaration  must  charge  a  failure  or  refusal  to  make 
the  assessment,  and  that  if  such  assessment  had  been  made  it  would  have 
resulted  in  the  amount  which  plaintiff  claims  as  damages. 

5.  Practice— Filing  the  Membership  Certificate. — The  membership 
certificate  does  not  become  a  part  of  the  declaration  by  merely  filing  a 
copy  of  it  in  the  case,  and  does  not  make  the  certificate  any  more  prop- 
erly receivable  in  evidence  under  the  common  counts  than  if  no  copy 
had  been  filed. 

* 

Assumpsit,  on  a  certificate  in  a  benefit  society.  Trial  in  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presid- 
ing. Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1897.  Reversed 
and  remanded.    Opinion  filed  November  18,  1898. 

Cratty  Bros.,  Jar  vis  &  Cleveland,  attorneys  for  appel- 
lant. 

Goldzier  &  Rodgkrs,  attorneys  for  appellee. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellant  is  a  mutual  benefit  society,  and  accepted 
one  Nicholas  Meister  as  a  member  of  the  order  and  issued 
to  him  a  membership  certificate  dated  April  19, 1889,  as  fol- 
lows, omitting  formal  parts : 

"  This%certificate,  issued  by  the  Supreme  Lodge,  Order  of 
Mutual  Protection, 

Witnesseth,  that  Nicholas  Meister,  of  Chicago,  111.,  has 
been  accepted  as  a  member  of  the  Order  of  Mutual  Pro- 
tection, upon  the  faith  of  the  representations  contained 
in  his  application  to  the  order  and  medical  examination, 
and  that  the  Supreme  Lodge  will,  upon  his  death,  provided 
he  has,  while  a  member,  complied  with  the  charter,  const*- 
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tution,  laws,  rales  and  regulations  of  the  order,  pay  from 
the  widows'  and  orphans'  protection  fund  the  amount  of 
one  assessment,  not  to  exceed,  however,  the  sum  of  $2,000, 
to  his  wife,  Mathilda  Meister,  unless  this  certificate  should 
be  by  him  revoked. 

The  express  condition  upon  which  this  certificate  is  issued, 
is  that  the  rights  of  the  above  named  beneficiary  or  bene* 
ficiaries  shall  be  determined  by  the  charter,  constitution, 
laws,  rules  and  regulations  of  the  order  in  force  at  the  time 
that  the  sum  due  hereinunder  is  payable. 

In  witness  whereof,  the  Supreme  Lodge,  Order  of  Mutual 
Protection,  has  caused  this  certificate  to  be  signed  by  the 
Supreme  President,  and  its  seal  to  be  hereto  affixed  and 
attested  by  the  Supreme  Secretary ." 

The  member,  Meister,  departed  this  life  on  Julie  14, 1894, 
and  his  beneficiary,  the  appellee,  brought  suit  and  recovered 
a  verdict  and  judgment  for  $2,260  against  the  order.  From 
that  judgment,  this  is  an  appeal. 

The  declaration  consisted  of  the  consolidated  common 
counts,  and  the  plea  was  the  general  issue.  About  two 
years  after  the  declaration  and  plea  were  filed,  the  plaintiff 
(appellee)  filed  in  the  cause,  what  was  styled  a  "  copy  of 
instrument  sued  upon,"  being  a  copy  of  the  certificate  of 
membership,  with  the  indorsements  thereon. 

The  point  that  there  could  be  no  recovery  by  the  plaint- 
iff under  a  declaration  consisting  only  of  the  common 
counts,  was  aptly,  but  unsuccessfully,  raised  by  the  defend- 
ant, when  the  membership  certificate  was  offered  in  evi- 
dence, and  was  repeated  at  the  close  of  plaintiff's  case,  at 
the  close  of  all  the  evidence  on  both  sides,  by  an  offered 
and  refused  instruction  and  upon  the  motion  for  a  new 
trial,  and  the  several  rulings  of  the  court  upon  the  subject 
were  duly  excepted  to. 

The  liability  of  a  mutual  benefit  society,  upon  the  death 
of  a  member,  to  pay  to  the  beneficiary  named  in  the  mem- 
ber's certificate  "  the  amount  of  one  assessment,"  not  to 
exceed,  however,  a  stipulated  sum,  does  not  attach  ipso 
facto  upon  the  death  of  the  member. 
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It  depends  upon  the  performance  by  the  member,  or  some 
one  for  him,  of  certain  conditions  precedent,  and  upon  the 
doing  by  the  society  of  certain  acts,  or  its  neglect  of  some 
dutv  under  the  contract,  after  the  death  of  the  member. 
This  proposition  as  to  the  liability  of  the  society  is  not  con- 
tended against  by  the  appellee,  but  is  accepted  by  her,  and 
evidence  tending  to  show  a  performance  was  offered  and  re- 
ceived in  support  of  her  case.  Upon  the  sufficiency  of  that 
evidence  we  will  not  comment,  for  as  we  understand  the 
law  to  be,  such  evidence  was  incompetent  under  the  common 
counts. 

The  case  of  Eockford  Insurance  Company  v.  Nelson,  65 
111.  415,  was  one  of  assumpsit  upon  a  policy  of  insurance, 
and  the  declaration  averred  (merely)  that  the  property  was 
destroyed  by  fire  in  such  a  manner  as  to  render  the  com- 
pany liable  to  pay  for  the  loss.  It  was  there  held  that  the 
admission  of  the  insurance  policy  in  evidence  under  the 
count  was  error,  because  of  a  variance  between  the  count 
which  set  out  no  conditions  precedent,  and  the  policy  which 
contained  such  conditions.  The  language  of  the  court,  dis- 
cussing the  question,  is  as  follows : 

"The  policy,  with  the  conditions  annaxed,  constitute  an 
entire  contract,  and,  in  declaring  upon  the  contract,  it,  or  a 
sufficient  portion  of  it  to  show  a  right  of  recovery,  must  be 
set  out,  either  in  terms  or  in  substance.  This  is  not  like 
suing  on  a  penal  bond  at  common  law,  where  the  plaintiff 
might  simply  count  on  the  bond  and  leave  the  defendant  to 
set  up  the  condition  and  plead  performance.  But  in  a  case 
of  this  character,  the  money  only  being  payable  upon  the 
assured  performing  certain  acts,  all  such  precedent  acts 
should  be  set  out,  and  their  performance  averred.  But  all 
conditions  subsequent  to  the  right  of  recovery,  and  all  acts 
to  be  done  by  the  company  in  discharge  of  their  liability, 
may  be  omitted  and  left  to  be  set  up  as  a  defense.  Prece- 
dent conditions  were  not  set  out  in  the  first  count,  and  hence 
there  was  such  a  variance  as  should  have  excluded  the  pol- 
icy as  evidence  under  the  count,  or  the  instruction  to  disre- 
gard it  under  that  count  should  have  been  given." 
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The  proposition  being  good  as  to  a  special  count  that  was 
not  full  enough,  it  follows  that  it  is  good  as  to  the  common 
counts,  and  this  is  especially  so  when  the  amount  of  liability 
is  not  fixed  by  the  contract  but  depends  upon  the  result  of 
an  assessment  to  be  made  by  the  society. 

So  far  as  we  have  observed,  there  is  no  case  in  Illinois  in 
which  a  recovery  upon  an  insurance  policy,  or  a  mutual 
benefit  certificate,  has  been  sustained  in  the  absence  of  a 
special  count. 

The  rule  is  as  applicable  to  suits  to  recover  upon  member- 
ship certificates  in  mutual  benefit  societies  as  to  ordinary 
insurance  policies.  "  Where  the  contract  is  that  the  corpo- 
ration shall  make  an  assessment,  and  pay  over  the  proceeds, 
not  exceeding  a  certain  amount,  it  is  well  settled  that  the 
declaration  must  charge  a  failure  or  refusal  to  make  the 
assessment,  and  that  if  such  assessment  had  been  made  it 
would  have  resulted  in  the  amount  which  plaintiff  claims 
as  damages."  Eing  v.  U.  S.  Life  and  Accident  Association, 
33  111.  App.  175;  The  Abe  Lincoln  Mutual,  etc.,  Society,  v. 
Miller,  23  111.  App.  341. 

But  it  is  said  by  appellee,  that  where  on  one  side  nothing 
remains  to  be  done  except  the  payment  of  money,  assumpsit 
as  for  money  due  and  owing,  or  for  money  had  and  received, 
is  the  proper  action,  and  that  the  contract  need  not  be  spe- 
cially declared  upon. 

There  is  no  question  but  that  such  is  the  settled  law.  The 
difficulty  with  the  proposition  lies  in  the  falsity  of  its  pro- 
mises, as  applied  to  the  case  under  consideration.  Here,  the 
contract,  the  membership  certificate,  is  open  and  unexecuted. 
Not  even  by  its  terms  is  any  certain  sum  of  money  due, 
although  the  member  has  fully  performed  on  his  part,  and 
his  death  has  ensued. 

Under  certain  circumstances  a  recovery  up  to  the  limit  of 
$2,000  might  be  had,  while  under  others  a  considerable  less 
amount  would  be  realized  from  an  assessment,  and  would  be 
all  that  could  be  recovered. 

Proper  averments  of  facts  showing  such  conditions  will 
alone  furnish  the  necessary  basis  of  proof  of  their  existence. 
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And  so,  also,  of  all  other  essentials  of  a  good  declaration 
upon  an  executory  contract  of  this  character,  when  condi- 
tions precedent  to  the  right  to  recover  exist. 

Again,  it  is  said  by  appellee  that  the  filing  of  the  copy  of 
the  membership  certificate,  whereby  the  nature  of  appellee's 
claim  was  made  known  to  appellant,  made  the  instrument 
admissible  under  the  common  counts,  and  cases  are  cited  to 
support  such  proposition;  but  such  cases,  as  well  as  others 
that,  might  be  pointed  to,  are  ones  where  the  contract  had 
been  fully  executed  by  the  plaintiff,  and  nothing  but  the  pay- 
ment of  money  remained  to  be  done  by  the  defendant. 

The  membership  certificate  did  not  become  a  part  of  the 
declaration  by  merely  filing  a  copy  of  it  in  the  case,  and  so 
filing  the  copy  did  not  make  the  certificate  any  more  prop- 
erly receivable  in  evidence  under  the  common  counts  than 
if  no  copy  had  been  filed. 

The  rule  adopted  from  Moulton  v.  Trask,  9  Metcalf,  577, 
in  Geary  v.  Bangs,  37  111.  App.  306-7,  and  restated  in  Wolf 
v.  Sch lacks,  67  111.  App.  119,  as  to  when  a  contract  must  be 
specially  declared  upon  and  when  not,  is  precise  and  clear. 

The  judgment  must  be  reversed  and  the  cause  remanded, 
unless  appellfee  shall,  within  ten  days,  request  us  in  writing 
to  reverse  without  remanding. 


iSSuai  Henry  Ives  Cobb  v.  Hugh  Heron. 

1.  Practice — Replication  to  Pleas  of  No  Consideration. — Where  the 
pleas  raise  the  question  of  no  consideration  between  the  parties,  it  is 
enough  to  say  that  privity  or  consideration  between  a  promisor  and  a 
third  person  who  is  the  beneficiary,  need  not  exist  to  support  a  collateral 
promise,  provided  there  is  a  valuable  consideration  for  the  promise  as 
between  the  principal  parties  to  the  undertaking. 

2.  Consideration— Requisites  of  a  Plea  of  Failure. — To  constitute  a 
failure  of  consideration,  there  must  be  either  a  warranty  or  a  fraud 
practiced  by  the  seller,  and  such  must  be  averred  in  the  pleas. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
ate Court,  at  the  October  term,  1897.  Affirmed.  Opinion  filed  Novem- 
ber 18, 1898. 
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Charles  H.  Lawrence,  attorney  for  appellant. 
Hillis  &  McCoy,  attorneys  for  appellee. 

Mr.  JtrsTioE  Shepard  delivered  the  opinion  of  the  court. 

Demurrers  having  been  sustained  to  each  of  appellant's 
eight  special  pleas  in  bar  to  appellee's  declaration  (the  com- 
mon counts  and  plea  of  the  general  issue  having  been  with- 
drawn), and  appellant  having  elected  to  abide  by  his  pleas, 
judgment  against  appellant  was  entered,  and  this  appeal  is 
prosecuted. 

The  substance  of  the  suit  involves  the  effect  to  be  given 
to  the  second  promise  or  undertaking  made  and  entered 
into  by  the  appellant  with  one  George  M.  Reed,  concerning 
the  payment  and  cancellation  of  certain  notes  and  accept- 
ances contained  in  an  agreement,  as  follows : 

"April  15th,  1893. 
Mr.  George  M.  Heed,  City. 

Dear  Sir  :  In  connection  with  the  assignment  by  you  to 
me  of  the  lease  of  the  Columbian  Fair  Excursion  Company 
of  the  Costello  Building,  situated  at  the  southeast  corner 
of  Fifty-fifth  -street  and  Washington  avenue,  in"  Chicago, 
Illinois,  said  lease  being  for  six  months  from  May  1,  1693,  it 
is  understood  and  agreed  that  I  shall  pay  you  temper  cent 
of  the  amounts  that  may  be  due  me  from  the  Costello  Hotel 
Company  on  April  1,  1894,  on  account  of  ground  rents, 
taxes,  insurance  and  interest  on  the  incumbrance  of  $50,000, 
now  on  said  premises,  prior  to  that  time,  when  and  as  soon 
as  the  same  are  paid  to  me,  payable  to  me  under  my  agree- 
ment with  said  Costello  Hotel  Company,  dated  April  13, 
1893. 

It  is  also  understood  and  agreed  as  part  of  the  further 
consideration  for  the  assignment  to  me  of  said  lease,  that  I 
shall  pay  and  cancel  the  notes  of  P.  J.  Costello  and  accept- 
ances by  you  securing  the  same,  payable  out  of  rents,  which 
have  been  given  to  contractors  on  account  of  the  construc- 
tion of  said  buildings,  being  numbers  from  one  to  twenty- 
one,  inclusive,  for  the  total  principal  sum  of  $26,020,  and  also 
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all  insurance  now  due,  and  save  you  harmless  therefrom.  I 
also  agree,  in  further  consideration  of  the  assignment  to  me 
of  said  lease,  to  pay  you  the  sum  of  $5,000  in  cash  ont  of 
the  rents  which  I  shall  collect  on  account  thereof,  on  or  about 
the  first  day  of  May,  1893,  as  soon  as  the  same  shall  be  col- 
lected by  me. 

Yours  very  truly, 

Henry  Ives  Cobb." 

The  declaration  consists  of  three  special  counts,  from 
which  it  appears  that  one  Oostello  leased  to  one  Mothers- 
head  certain  premises  in  Chicago,  and  that  Mothershead 
assigned  the  lease  to  one  Seed,  and  that  Reed  assumed  and 
agreed  to  make  all  payments  of  rent  and  perform  all  the 
covenants  and  conditions  of  the  lease,  which  by  the  terms 
of  the  lease  were  to  be  made,  kept  and  performed  by 
Mothershead.  That  afterward  Costello,  being  indebted  to 
one  Waddell  upon  his  three  certain  promissory  notes,  aggre- 
gating six  thousand,  dollars,  drew  three  certain  orders  upon 
Reed  in  favor  of  Waddell  to  secure  said  notes,  and  that  Reed 
duly  accepted  the  same,  each  of  said  orders  being  for  the 
amount  of  one  of  said  notes,  and  made  payable  out  of  rents 
arising  under  said  lease.  The  following  copy  of  one  of  the 
orders  is  identical  with  that  of  the  others,  except  in  date, 
amount  and  number : 

"  Chicago,  Dec.  1st,  1892. 
George  M.  Reed  : 

Please  pay  to  the  order  of  W.  G.  Waddell,  on  Septem- 
ber 1,  1893,  the  sum  of  two  thousand  five  hundred  dollars, 
with  interest  to  September  1,  1893,  from  rents  then  due  me 
under  the  terms  of  your  lease  of  my  building,  situated  at 
the  southeast  corner  of  Fifty-fifth  street  and  Washington 
avenue,  and  charge  the  same  to  my  account,  taking  my  note 
for  two  thousand  five  hundred  dollars  of  even  date  here- 
with, payable  to  the  order  of  W.  G.  Waddell.  If  no  rent  is 
then  due  under  the  terms  of  said  lease,  pay  the  said  amount 
from  rents  first  thereafter  to  become  due,  if  any,  and  not 

heretofore  appropriated. 

Yours  very  truly, 

No.  17.  P.  J.  Costello." 
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That  afterward,  and  before  the  maturity  thereof,  Waddell 
assigned  and  delivered  said  three  notes  and  accepted  orders 
to  the  appellee  for  a  valuable  consideration;  that  Reed  sub- 
let said  premises  to  the  Columbian  Fair  Excursion  Com- 
pany for  a  rental  largely  in  excess  of  the  sum  which  he  was 
y  to  pay  to  Costello  under  the  Mothershead  lease  assigned  to 
him,  and  that  he  assigned  to  appellant  such  sub-lease;  and 
that  in  connection  with  such  assignment,  the  appellant 
upon  the  consideration  therein  set  forth,  and  for  the  use 
and  benefit  of  the  appellee,  executed  and  delivered  to  Reed 
the  agreement  in  writing  above  copied. 

The  theory  of  appellee  in  bringing  his  suit,  and  here  upon 
appeal,  is  that  the  agreement  of  appellant  in  his  contract 
above  set  forth,  is  one  for  the  benefit  of  the  holder  of  the 
Costello  notes  and  Reed  acceptances,  and  that  appellee,  as 
such  holder,  may  maintain  his  suit  under  that  agreement, 
and  that  appellant's  promise  was  an  absolute  and  uncondi- 
tional one,  and  not  dependent  upon  his  receipt  of  rentals. 

Each  of  appellant's  pleas  admits  the  execution  of  the 
several  papers  mentioned  in  the  declaration,  but  seeks  to 
avoid  their  effect  against  appellant  in  one  way  or  another. 

The  effect  of  certain  of  the  pleas  is  to  insist  that  appellant, 
by  his  said  agreement  with  Reed,  only  undertook  to  pay 
the  acceptances  of  Reed  out  of  rentals  from  the  Columbian 
Fair  Excursion  Company  which  might  be  due  on  the  dates 
of  the  maturity  of  the  acceptances,  or  which  might  be  due 
thereafter  and  not  be  otherwise  appropriated,  and  that 
because,  as  averred,  appellant  never  received  any  rentals 
from  the  Excursion  Company,  he  is  not  liable.  The 
demurrer  admitting  the  facts  of  the  plea,  but  not  the  legal 
inference,  we  must  examine  as  to  what  it  was  that  appellant 
did  promise. 

When  Reed  gave  the  acceptances  he  was  the  assignee  and 
owner  of  the  leasehold  interest  acquired  under  the  assign- 
ment to  him  of  the  lease  running  from  Costello  to  Mothers- 
head,  and  by  the  terms  of  the  orders  drawn  upon  him  by 
Costello,  and  his. acceptances  thereof,  his  liability  was  lim- 
ited to  rentals  that  might  become  due  from  him  to  Costello 
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under  that  Mothershead  lease,  and  his  liability  had  no  rela- 
tion to  rentals  that  should  arise  to  him  under  his  subsequent 
sab-lease  to  the  Excursion  Company.  The  orders  are  plain 
in  that  regard. 

Now,  appellant's  agreement  with  Beed  must,  in  the  respect 
we  are  considering,  be  understood  to  refer  to  something 
for  which  Reed  was  or  might  be  liable,  and  not  to  some- 
thing for  which  he  was  not  liable. 

Appellant  says,  in  his  agreement  with  Reed :  "  It  is  also 
understood  and  agreed  *  .*  *  that  I  shall  pay  and 
cancel  the  notes  of  P.  J.  Costello  and  acceptances  by  you 
securing  the  same,  payable  out  of  rents,  which  have  been 
given  to  contractors,"  etc. 

Reading  that  clause  of  the  agreement  in  connection  with 
•  the  accepted  orders,  it  seems  too  plain  to  admitof  extended 
argument  that  the  words  "  payable  out  of  rents  "  are  merely 
descriptive  of  the  orders  and  acceptances  upon  which  Reed 
was  liable,  and  have  no  reference  to  rents  accruing  to  appel- 
lant under  the  sub-lease  by  Reed  to  the  Excursion  Company, 
for  which  Reed  was  in  no  way  liable;  and  also  that  the 
promise  by  appellant  to  pay  and  cancel  the  notes  and 
acceptances  is  absolute  and  unconditional. 

Furthermore,  the  pleas  in  such  regard  are  bad,  because 
argumentative.  The  declaration  avers  that  the  rentals 
referred  to  in  the  acceptances  were  such  as  arose  under  the 
Mothershead  lease,  while  the  pleas  aver  that  appellant's 
undertaking  was  to  pay  the  acceptances  out  of  rents  arising 
under  the  lease  to  the  Excursion  Company. 

What  we  have  said  may  be  treated  as  disposing  of  the 
defense  that  the  undertaking  of  appellant  was  conditional, 
a  defense  which  is  expressly  set  up  in  one  or  more  pleas, 
and  in  a  measure  runs  through  them  all. 

Other  questions  raised  by  the  ple&s  are,  that  the  accept- 
ances of  R3ed  were  given  only  as  collateral  security  to  the 
notes  of  Costello;  that  appellant's  agreement  was  simply 
a  contract  of  indemnity  as  between  appellant  and  Reed; 
that  appellee  has  not  used  due  diligence  in  collecting  the 
notes  from  Costello,  the  maker;  failure  of  consideration, 
and  a  release  by  Waddell  to  Cobb. 
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The  declaration  alleged  that  appellant's  undertakings  ty 
his  agreement  with  Reed,  was  one  for  the  benefit  of  third 
persons  who  were  holders  of  the  notes  and  acceptances  de- 
scribed in  the  agreement,  and  a  plea  alleging  that  such 
agreement  was  one  of  indemnity  merely,  as  between  appel- 
lant and  Reed,  which  is  a  mere  argumentative  denial  of  the 
allegation  of  the  declaration,  was  clearly  bad  upon  demurrer 
for  being  argumentative;  and,  besides,  it  was  an  immaterial 
plea,  in  that  it  tendered  an  issue  upon  the  agreement,  as 
between  appellant  and  Reed,  whereas,  the  issue  raised  by 
the  declaration  is  one  between  the  appellant  and  the  appel- 
lee, the  holder  of  the  notes  and  acceptances,  for  a  valuable 
consideration  and  before  maturity. 

A  failure  of  consideration  for  the  agreement  made  by 
appellant  with  Reed  is  set  up  in  various  of  the  pleas. 

What  we  have  already  said  is  a  sufficient  answer  to  all 
such  pleas  as  rely,  also,  upon  what  is  claimed  to  be  only  a 
conditional  liability  of  appellant,  and  a  failure  of  the  con- 
dition. 

Wherever  the  pleas  raise  the  question  of  no  consideration 
moving  from  the  appellee  for  the  undertaking  of  appellant, 
it  is  enough  to  say  that  privity  or  consideration  between  a 
promisor  and  a  third  person  who  is  the  beneficiary,  need 
not  exist  to  support  the  promise,  provided  there  is  a  val- 
uable consideration  for  the  promise  as  between  the  principal 
parties  to  the  undertaking.  Dean  v.  Walker,  107  111.  640; 
Bay  v.  Williams,  112  111.  91. 

Here  in  this  case  the  assignment  to  appellant  of  the 
Excursion  Company  lease  was  the  consideration  for  his  prom- 
ise to  pay  the  notes  and  acceptances,  and  the  fact  that  the 
consideration  moved  from  Reed,  and  not  from  appellee, 
in  no  manner  interferes  with  the  right  of  appellee  to  main- 
tain his  action  upon  the  promise  made  for  his  benefit. 

Wherever  the  alleged  failure  of  consideration  rests  upon 
the  averment  that  the  sole  consideration  for  the  agreement, 
by  appellant  with  Reed,  was  the  assignment  by  Reed  to 
appellant  of  the  rentals  reserved  under  the  lease  to  the 
Excursion  Company,  and  that  no  rentals  were  ever  paid 
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thereunder,  and  that  the  company  became  insolvent  and 
made  a  general  assignment  for  the  benefit  of  its  creditors, 
and  that  the  estate  has  never  paid  or  been  able  to  pay  any 
dividend  whatever,  we  may  say  that  the  plea  admits  the 
assignment  to  appelant  of  the  lease  to  the  Excursion  Com- 
pany, and  while  it  may  be  true  that  appellant  received  no 
benefit  under  the  assignment,  yet  he  does  not  aver  that  he 
did  not  get  all  he  bargained  for,  nor  does  he  aver  that  there 
was  a  warranty  by  Reed  that  the  rentals  would  be  paid,  or 
that  Reed  practiced  any  fraud  upon  him. 

To  constitute  a  failure  of  consideration,  there  must  be 
either  a  warranty  or  a  fraud  practiced  by  the  seller,  neither 
of  which  is  averred  in  any  of  the  pleas.  Richards  v.  Betzer, 
53  111.  466. 

The  plea  of  release  by  Waddell,  the  payee  named  in  the 
notes  and  acceptances,  to  the  appellant,  admits  that  appel- 
lant's agreement  with  Reed  "  was  not  made  until  long  after 
the  plaintiff  (appellant)  became  the  owner  of  said  notes  and 
acceptances,"  and  then  proceeds  to  set  up  what  is  averred  to 
amount  to  a  release  bv  Waddell. 

We  regard  the  plea  as  entirely  immaterial. 

In  argument,  counsel  for  appellant  concedes  knowledge 
by  appellant  that  appellee  was  the  owner  and  holder  of  the 
notes  and  acceptances  when  the  agreement,  averred  to 
amount  to  a  release,  was  made  between  appellant  and  Wad- 
dell, and  insists  that  at  the  same  time  appellant  knew,  or 
was  bound  to  know,  that  the  orders  were  not  negotiable; 
and  the  conclusion  of  the  argument  is  that  they  not  being 
negotiable,  appellant  might  safely  pay  Waddell  and  be  pro- 
tected by  his  release. 

If  there  be  any  law — and  we  have  been  cited  to  none— to 
support  a  proposition  so  unsound  in  law  and  so  opposed  to 
sound  morals,  we  do  not  know  it. 

Upon  the  whole  record  we  find  no  substantial  error,  and 
the  judgment  of  the  Circuit  Court  is  affirmed. 
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Chicago,  B.  &  Q.  R.  R.  Co.  y.  Anton  Murowski,  for  the 

use  of  Leo  Boeder. 

1.  Appellate  Codbt  Practice—  New  Points  in  the  Reply  Brief.— 
Any  point  not  made  in  an  opening  brief  is  regarded  as  abandoned,  and 
can  not  be  made  for  the  first  time  in  a  reply.  New  questions  raised  by 
the  reply  will  not  be  noticed. 

2.  Negligence — A  Question  for  the  Jury. — The  existence  or  non- 
existence of  negligence  is  ordinarily  a  question  of  fact  to  be  determined 
by  the  jury. 

3.  Same—  When  a  Question  of  Fact. — Where  the  evidence  on  mate- 
rial'f acts  is  conflicting,  or  where,  on  undisputed  facts,  fair-minded  men 
of  ordinary  intelligence  may  differ  as  to  the  inference  to  be  drawn,  or 
where,  on  even  a  conceded  state  of  facts,  a  different  conclusion  would 
reasonably  be  reached  by  different  minds,  with  all  the  facts  considered, 
if  there  is  a  reasonable  chance  of  conclusion  differing  thereon,  negli- 
gence is  a  question  of  fact  for  the  jury. 

4.  Same—  When  a  Question  of  Law. —Where,  from  the  facts  admitted 
or  conclusively  proved,  there'  is  no  reasonable  chance  of  different 
minds  reaching  different  conclusions,  or  if  a  single  material  fact 
is  conclusively  shown  or  uncontradicted,  the  existence  or  non-existence 
of  which  is  conclusive  of  a  right  of  recovery,  negligence  is  a  question 
of  law. 

5.  Same— As  a  Question  of  Law — Application  of  the  Doctrine. — 
Where  a  person,  upon  a  railroad  in  a  city,  sees  an  engine  standing 
upon  the  track  near  him,  he  may  reasonably  rely  upon  the  statute  and 
ordinance  which  require  warning  of  its  starting  to  be  given  by  the  ring- 
ing of  its  bell,  or  sounding  of  its  whistle,  and  the  court  can  not  say  that 
his  conduct  is  per  se  negligence,  as  a  matter  of  law,  within  the  rule 
stated. 

6.  Same— As  a  Matter  of  Law— Duty  of  the  Court— While  it  is 
not  difficult  to  state  a  general  rule  as  to  what  will  constitute  negligence 
as  a  matter  of  law,  it  is  exceedingly  difficult  to  state  a  particular  set  of 
circumstances  constituting  such  legal  negligence,  and  therefore,  except 
in  the  plainest  of  cases,  it  is  the  court's  duty  to  leave  the  question  to 
the  determination  of  the  jury. 

7.  Ordinary  Care  —  Determination  of  What  a  Prudent  Person 
Should  Do  for  His  Own  Safety.— It  seems  to  be  impossible  that  there 
should  be  a  rule  of  law  as  to  what  particular  thing  a  person  is  bound  to 
do  for  his  protection,  in  the  diversity  of  cases  constantly  arising,  and 
the  question  what  a  reasonably  prudent  person  would  do  for  his  own 
safety,  under  like  circumstances,  must  be  left  to  the  jury  as  one  of 
fact 

Trespass  on  the  Case,  for  personal  injuries.    Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding. 
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Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1898.  Affirmed.  Opin- 
ion filed  November  18,  1898. 

Chester  M.  Dawes  and  Frank  O.  Lowden,  attorneys 
for  appellant. 

Brandt  &  Hoffmann,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  sustained  by  the  plaintiff,  Anton 
Murowski,  by  reason  of  the  alleged  negligence  of  the  appel- 
lant. The  point  is  made  by  the  appellant  in  its  reply  brief, 
for  the  first  time,  that  a  new  trial  must  be  granted,  **  because 
the  real  plaintiff,  Leo  Boeder,  had  no  interest  in  the  cause 
of  action." 

Such  question  was  not  raised  in  any  manner  in  the 
Superior  Court,  nor  is  it  presented  upon  the  record  here, 
unless  it  may  be  said  that  one  of  the  written  reasons  for  a 
new  trial,  and  one  of  the  assignments  of  error,  that  "  the 
verdict  is  contrary  to  the  law  and  the  evidence,"  does  so. 

No  reference  whatever  is  made  to  the  question  in  the 
opening  brief  of  appellant,  and,  as  already  said,  it  is  raised 
for  the  first  time  in  the  reply  brief.  The  only  reason  given 
for  not  making  the  point  earlier,  is  that  u  after  the  original 
brief  of  appellant  was  written,  the  Supreme  Court  handed 
down  its  decision  in  the  case  of  North  Chicago  Street  Kail- 
way  Company  v.  Ackley."     (171  111.  100.) 

We  need  not  discuss  whether  the  assignment  of  error  in 
this  court,  or  the  reason  for  new  trial  in  the  court  below,  that 
"  the  verdict  is  contrarv  to  the  law  and  the  evidence " 
(confessedly  the  only  basis  for  the  point),  is  sufficiently 
specific  or  not  (W.  C.  St.  R.  R.  Co.  v.  Krueger,  168  111.  586; 
Railway,  etc.,  Benefit  Ass'n  v.  Leonard, 62  111.  App. 479),  nor 
whether  the  addition  to  a  plaintiff's  name,  that  he  sues  for 
the  use  of  another,  is  mere  surplusage,  as  between  the 
plaintiff  and  defendant,  when  there  is  nothing  by  way  of 
fact,  in  pleading  or  evidence,  to  show  that  the  -named  usee 
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had  any  interest  in  the  suit  Firemen's  Ins.  Co.  v.  Barnsch, 
59  I1L  App.  78;  same  case,  161  IlL  629,  and  cases  cited. 

We  prefer  to  place  pur  decision  apon  the  ground  that  the 
opening  brief  of  appellant  does  not  mention  any  such  error, 
and  that  failure  in  that  regard  is  a  waiver  of  the  point.  Any 
point  not  made  in  an  opening  brief  is  regarded  as  abandoned 
and  can  not  be  made  for  the  first  time  in  a  reply.  "  New 
questions  raised  by  the  reply  will  not  be  noticed."  Schu- 
macher v.  Bell,  61  III.  App.  644;  Armstrong  v.  Barrett,  46  111. 
App.  193;  Lauder  v.  P.  A.  &  T.  Soc.,  71  111.  App.  481; 
McDaneld  v.  Logi,  143  111.  487;  uEtna  Iron  Works  v.  Owen, 
62  IlL  App.  603. 

The  scene  of  the  accident  was  on  appellant's  tracks,  imme- 
diately in  front  and  north  of  a  gate  opening  from  a  "  private 
railroad  street,91  claimed  by  appellant  to  be  its  private  right 
of  way,  through  a  high  fence  that  surrounds  the  McCor- 
taick  reaper  works.  Such,  gate  was  in  the  north  side  of  the 
fence,  and  was  at,  or  directly  opposite,  the  south  end  of  Oak- 
ley avenue,  a  public  highway  having  for  its  southern  ter- 
minus the  said  railroad  street,  or  the  fence  along  the  south 
side  of  said  railroad  street.  In  other  words,  Oakley  avenue 
either  stops  at  its  opening  into  said  railroad  street,  or  extends 
across  said  street  to  the  McCormick  fence  in  which  the 
gate  exists.  , 

Two  counts  allege  that  when  injured,  the  appellee  was 
upon  Oakley  avenue;  another  count  alleges  that  appellee 
was  standing  upon  one  of  appellant's  tracks  near  Oakley 
avenue,  and  another,  that  he  was  upon  a  public  place  where 
persons,  to  the  knowledge  of  appellant,  were  accustomed  to 
congregate,  and  that  a  locomotive  upon  appellant's  track 
near  to  such  place,  ran  him  down  and  injured  him. 

Appellant,  to  sustain  its  contention  of  private  ownership 
of  the  right  of  way  where  appellee  was  struck,  introduced 
in  evidence  a  quit-claim  deed  to  itself,  conveying  said  rail- 
road street  from  the  .old  Pan  Handle  tracks,  eastwardly 
through  and  beyond  the  "  Reaper  addition  to  Chicago;  its 
claim  of  title  under  said  deed;  its  payment  of  taxes  upon 
such  property  for  many  years  and  its  occupancy  thereof  by 
its  tracks. 
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A  plat  of  said  Reaper  addition  was  also  introduced  in 
evidence  by  appellant,  upon  which  said  u  private  railroad 
street"  appears,  and  is  marked  by  that  name,  and  is  shown 
to  be  eighty  feet  in  width,  and  to  be  the  northerly  boundary 
so  far  as  the  plat  extendi  (a  distanc3  of  at  least  half  a  mile 
through  said  Reaper  addition),  of  large  lots  or  blocks  extend- 
ing back  to  and  having  for  their  southerly  boundary  one  of 
the  branches  of  the  Chicago  river. 

For  a  distance  of  at  least  three-eighths  of  a  mile  along 
said  railroad  street  there  is  no  access  from  the  north  to  the 
property  lying  between  such  street  and  said  river  branch, 
except  over  said  street  and  the  tracks  laid  in  it,  and  it  is 
upon  a  part  of  the  property  so  situated  that  the  reaper 
works  are  located,  having,  as  already  said,  a  gate  opening 
upon  said  railroad  street  opposite  the  opening  into  said  street 
of  Oaklev  avenue  from  the  north. 

If  we  assume  that  the  weight  of  evidence  establishes  that 
Oakley  avenue  does  not  extend,  as  a  public  highway,  across 
said  railroad  street,  but  ends  with  its  opening  into  said 
street,  and  that  the  accident  occurred  upon  the  private 
right  of  way,  still  it  does  appear,  beyond  dispute,  that 
appellant's  tracks  and  right  of  way  were  at  that  point 
planked  from  the  McCormick  fence  to  the  end  of  Oakley 
avenue,  in  substantially  the  same  manner  as  street  crossings 
are  usually  planked  when  intersected  by  railroad  tracks, 
and  bad  been  in  that  condition  for  at  least  eleven  years. 
Such  planking  was  put  in  and  maintained  by  the  McCor- 
mick Company,  presumably  to  afford  easy  access  to  its 
entrance,  through  said  gate,  to  its  reaper  works.  It  was 
shown  by  one  of  appellant's  witnesses,  an  assistant  manager 
for  the  reaper  works,  that  there  was  no  way  of  men  coming 
into  the  works  except  by  crossing  the  tracks  and  through 
the  gate,  and  that  "  in  the  neighborhood  of  eighteen  hun- 
dred men  "  cross  and  enter  there  every  morning  between 
half  past  six  and  seven  o'clock.  By  the  same  witness,  and 
also  by  others,  it  was  shown,  and  it  is  not  disputed,  that 
numbers  of  men  in  search  of  employment,  not  regular 
employes  in  the  reaper  works,  were  accustomed  to  congre* 
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gate  upon  the  tracks  and  right  of  way  in  front  of  the  gate 
entrance  to  the  works  every  morning,  and  to  stand  around 
there  in  the  hopes  of  being  hired,  and  that  it  was  the  cus- 
tom of  the  managers  of  the  works  to  go  outside  of  the  gate 
whenever  they  needed  extra  help  and  there  hire  it.  Such 
custom,  both  by  men  and  bosses,  had  existed  for  a  long  time. 

According  to  the  case  made  by  the  appellee,  he  had  gone 
there  on  the  morning  in  question  to  get  a  jo;  bhe  had 
previously  worked  as  a  laborer  in  the  foundry;  he  took  a 
position  upon  the  tracks  in  front  of  the  gate;  when  he  took 
such  position  he  knew  of  and  had  seen  a  locomotive  stand-' 
ing  twenty  or  twenty-five  feet  east  of  the  crossing,  headed 
toward  him;'  a  few  minutes  afterward  the  locomotive 
started  up  suddenly,  without  signal,  and  ran  against  him, 
throwing  him,  and  cutting  off  his  foot  and  leg  near  his 
ankle. 

The  theory  of  the  defendant,  supported  by  the  testimony 
of  its  witnesses,  was  that  the  plaintiff  was  injured  while 
attempting  to  board  a  moving  freight  train  passing  over 
the  crossing. 

The  first  point  made  by  appellant  is  that  appellee  "  was 
not  upon  a  public  highway  at  the  time  he  was  injured,  and 
at  most  was  a  bare  licensee,"  and  the  conclusion  of  the 
argument  upon  the  point  is,  that  appellant  owed  no  other 
duty  to  appellee  than  to  refrain  from  willfully  or  wantonly 
injuring  him. 

In  addition  to  our  previous  description  of  the  place  and 
its  surroundings  there  does  not  appear  to  have  been  any- 
thing to  indicate  that  the  planked  crossing  was  upon  private 
property,  or  that  the  public  had  not  a  right  to  cross  there. 
On  the  contrary,  the  planking  being  in  apparent  continua- 
tion of  Oakley  avenue  to  the  McCormick  fence  and  gate, 
and  the  crossing  being  used  daily  by  such  great  numbers  of 
persons,  the  inference  of  an  observer,  or  of  one  having  busi- 
ness at  the  reaper  works,  would  naturally  be  that  he  might 
rightfully  cross  into  the  works  without  making  himself 
subject  to  the  risks  of  a  trespasser. 

Furthermore,  the  inference  is  strong,  from  all  the  proved 
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circumstances,  that  the  crossing  was  made  and  maintained 
with  the  consent  of  appellant;  and  considering  also  the 
evidences  furnished  by  the  plat,  it  is  not  certain  that  all  the 
owners  of  property  fronting  upon  the  "private  railroad 
street "  and  running  back  to  the  river,  including  the  Mo 
Cormick  Company,  and  all  persons  having  business  with 
them,'  have  not  the  right,  with  or  without  the  consent  of 
appellant,  to  cross  such  street  and  the  tracks  laid  therein. 

The  jury  had  the  right  to  consider  all  such  matters  in 
determining,  as  a  fact,  whether  appellee  were  a  trespasser 
or  not  when  injured.  This  court  clearly  can  not  say  that, 
under  the  evidence,  the  appellee  was  a  trespasser,  as  a  mat- 
ter of  law. 

Considering  the  whole  record  upon  the  question  of  the 
crossing  we  are  unable  to  agree  with  appellant  that,  as  a 
legal  proposition,  appellant  owed  the  appellee  no  duty 
except  not  to  injure  him  wantonly  or  willfully.  See  I.  C. 
R.  R.  Co.  v.  Ebert,  74  111.  399;  I.  0.  R.  R.  Co. .  v.  Frelka, 
110  111.  498;  C.  &  A.  R.  R.  Co.  v.  Sanders,  154  111.  531. 

The  next  point  argued  by  appellant  is,  that  appellee 
was  guilty  of  contributory  negligence,  and  hence  is  pre- 
cluded from  a  recovery.  The  existence  or  non-existence  of 
negligence  is  ordinarily  a  fact  to  be  determined  by  the  jury. 
"  Where  the  evidence  on  material  facts  is  conflicting,  or 
where,  on  undisputed  facts,  fair-minded  men  of  ordinary 
intelligence  may  differ  as  to  the  inference  to  be  drawn,  or 
where,  on  even  a  conceded  state  of  facts,  a  different  conclu- 
sion would  reasonably  be  reached  by  different  minds,  in  all 
such  cases  negligence  is  a  question  of  fact.  With  all  the 
facts  considered,  if  there  is  a  reasonable  chance  of  conclusions 
differing  thereon,  then  it  is  a  question  for  a  jury."  But  neg- 
ligence may  become  a  question  of  law  where  "  from  the  facts 
admitted  or  conclusively  proved,  there  is  no  reasonable 
chance  of  different  reasonable  minds  reaching  different  con- 
clusions," or,  "  if  a  single  material  fact  is  conclusively  shown 
or  uncontradicted,  the  existence  or  non-existence  of  which 
is  conclusive  of  a  right  of  recovery."  Wabash  Ry.  Co.  v. 
Brown,  152  111.  484;  also  C.  &  N.  W.  Ry.  Co.  v.  Hansen,  166 
111.  623. 
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Admitting  it  to  be  true,  as,  under  the  testimony  in  behalf 
of  appellee  we  probably  must,  that  appellee  reached  the 
scene  of  the  accident  from  five  to  ten  minutes  before  the 
occurrence,  and  that  he  had  seen  and  knew  an  engine, 
headed  toward  him,  was  standing  about  twenty  or  twenty- 
five  feet  from  the  crossing,  and  that  he  remained  standing 
upon  one  of  the  four  or  five  tracks  there  passing  over  the 
crossing,  in  conversation  with  one  or  more  of  the  men  about 
him,  lighting  and  smoking  his  pipe  in  the  meantime,  and 
looking  in  a  direction  away  from  the  engine,  up  to  the 
moment  he  was  struck,  we  can  not  say  that  such  conduct 
was  jw  se  negligence,  as  a  matter  of  law,  within  the  rule 
above  stated.  It  is  impassible  to  separate  appellee's  con- 
duct, as  stated,  from  his  surroundings  and  the  other  evi- 
dence in  the  case,  some  of  which  tended  to  excuse  or  justify 
his  conduct.  The  place  was  a  much  frequented  one.  There 
were  numerous  other  persons  standing  about  in  full  view  of 
the  engineer.  The  engine,  when  observed  by  appellee,  was 
standing  still,  and  appellee  might  reasonably  rely  upon  the 
statute  and  ordinance  which  required  warning  of  its  start- 
ing or  running  to  be  given  by  the  ringing  of  its  bell,  or 
sounding  of  its  whistle.  There  was  evidence  tending  to 
show  that  no  bell  was  rung  or  whistle  sounded. 

While  it  may  not  be  difficult  to  state  a  general  rule  as  to 
what  will  constitute  negligence,  as  a  matter  of  law,  it  is 
exceedingly  difficult  to  state  a  particular  set  of  circum- 
stances constituting  such  legal  negligence,  and  therefore, 
except  in  the  plainest  of  cases,  it  is  the  court's  duty  to  leave 
the  question  where  'the  law  leaves  it,  to  the  determination 
of  the  jury.  The  Supreme  Court  has  lately  said  in  a  rail- 
road crossing  case,  "  It  seems  to  us  to  be  impossible  that 
there  should  be  a  rule  of  law  as  to  what  particular  thing  a 
person  is  bound  to  do  for  his  protection  in  the  diversity  of 
cases  that  constantly  arise,  and  the  question  what  a  reason- 
'  ably  prudent  person  would  do  for  his  own  safety  under  like 
circumstances  must  be  left  to  the  jury  as  one  of  fact." 

And  the  rule  as  there  stated  is  applied  to  the  case  6f  an 
injury  at  a  railroad  crossing,  because,  as  said,  it  can  not  be 
denied  that  there  may  be  circumstances  which  may  mislead 
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the  one  injured,  or  some  neglect  of  the  railway  company 
which  may  excuse  his  conduct,  O.  &  N.  W.  Ry.  Co.  v. 
Hansen,  166  111.  623. 

There  is  much  insistence  by  appellant  that  the  verdict 
was  manifestly  against  the  evidence.  Exclusive  of  the  appel- 
lee six  witnesses  testified  to  being  present  and  witnessing  the 
accident,  and  their  testimony  is  substantially  alike,  and  in 
all  respects  sustains  the  theory  of  appellee's  case.  Unless 
we  discard  the  testimony  of  all  these  witnesses,  for  some 
reason  which  the  record  furnishes  no  good  ground  for,  we  are 
bound  to  uphold  the  verdict.  Where  six  witnesses  testify 
to  a  material  set  of  facts,  of  which  no  contradiction  exists, 
except  in  the  fact  that  other  witnesses,  no  more  credible  in 
the  eye  of  the  law  than  they  are,  testify  differently,  and 
the  verdict  of  the  jury  is  upheld  by  the  trial  judge,  it  is  not 
the  proper  province  of  an  appellate  tribunal  to  overturn  the 
verdict  and  judgment. 

Complaint  is  urged  against  the  conduct  of  appellee's  coun- 
sel at  the  trial,  and  error  is  alleged  to  exist  in  the  rulings  of 
the  court  thereon.  We  must  dismiss  the  subject  with  the 
remark  that  we  discover  no  error  in  the  rulings  of  the  court 
in  such  respect.  The  instructions  that  were  given  at  appel- 
lant's instance  seem  to  cover  every  phase  of  the  case,  and 
were  as  favorable  to  the  appellant  as  it  was  entitled  to  have; 
and  there  was  no  substantial  error  in  modifying  or  in  refus- 
ing others.     The  appellee  offered  no  instructions. 

Excessiveness  of  damages  is  assigned  for  error,  but  not 
being  argued,  is  not  considered  by  us. 

Upon  the  whole  record  the  judgment  will  be  affirmed. 
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Western  Book  &  Stationery  Go.  v.  Christian  Jevne. 

1.  Trespass—  When  Quare  Clausum  Fregit,  the  Gist  of  the  Action  is 
the  Injury  to  Possession — Measure  of  Damages.— hi  trespass  quare  clou- 
sum  fregit,  the  gist  or  basis  of  the  action  is  the  injury  to  the  possession, 
either  actual  or  constructive,  and  where  the  trespass  is  a  continuing 
one,  the  value  of  the  use  of  the  property  while  the  trespass  lasts  is  the 
proper  measure  of  damage. 
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2.  Same— A  Judgment  in  Ejectment  Not  a  Necessary  Basis  for  the 
Action — Possession. — A  judgment  in  ejectment  is  not  necessary  as  a 
basis  for  the  action.  The  right  of  possession  by  the  plaintiff,  and  not 
necessarily  his  title  to  the  premises,  is  all  that  is  needed  to  be  determined 
as  a  preliminary  basis  for  this  action. 

8.  Mesne  Profits—  The  Action  of  Trespass  for. —An  action  in  form 
trespass  quare  clausum  f regit,  is  pr  per  for  the  recovery  of  mesne  profits. 

4,  Possession— Right  Established  by  Judgment  in  Forcible  Detainer. 
— Judgment  in  forcible  detainer  is  sufficient  to  establish  the  plaintiff's 
right  to  immediate  possession  at  the  time  the  judgment  is  entered,  and 
the  title  to  the  premises  is  not  involved. 

Trespass  Quare  Clausnm  Pregit.— Mesne  profits.  Trial  in  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge, 
presiding.  Finding  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1897. 
Affirmed.    Opinion  filed  November  18,  1898. 

Newman,  Northrup  &  Levinson,  attorneys  for  appellant; 
Elmer  £.  Jackson,  of  counsel. 

Chytbaus  &  Dbnken,  attorneys  for  appellee;  Oscar  W. 
Brecher,  of  counsel. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  was  an  action  quare  clausum /regit,  brought  by  appel- 
lee against  appellant,  the  injury  laid  being  a  continuous 
committing  of  the  trespass,  in  keeping  the  plaintiff  out  of 
possession  of  the  premises,  continually  from  one  given  day 
to  another — sometimes  called  laving  the  action  with  a 
continuando — during  all  of  which  time  the  defendant  took 
and  received  to  its  own  use  the  issues  and  profits  of  the 
premises,  apd  prevented  and  deprived  the  plaintiff  from 
having  the  same. 

The  cause  was  tried  by  the  court  without  a  jury,  and  the 
damages  awarded  were  six  hundred  and  seventy-live  dollars, 
an  amount  arrived  at  by  adopting  an  agreement  by  counsel 
as  to  the  fair  monthly  rental  value  of  the  premises  cover- 
ing the  period  of  their  withholding.  In  other  words,  the 
recovery  was  for  mesne  profits,  and  in  Scheflfel  v.  Weiler,  41 
111.  App.  85,  we  said  what  is  applicable  here :  "  In  effect 
this  action  is  for  mesne  profits,  although  in  form  it  is  quare 
clausum  /regit. 
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In  trespass  quaere  clausum  f  regit  the  gist  or  basis  of  the 
action  is  the  injury  to  the  possession,  either  actual  or  con- 
structive, and  where  .the  trespass  is  a  continuing  one,  the 
worth  of  the  use  of  the  property  while  the  trespass  lasts  is 
the  proper  measure  of  damage.  Mc Williams  v.  Morgan,  75 
III.  473. 

The  possession  of  the  plaintiff  that  was  here  invaded  by 
the  defendant  was  a  constructive  one,  resting  upon  a  judg- 
ment in  forcible  detainer  in  favor  of  plaintiff  and  against 
defendant,  recovered  July  19,  1893. 

After  that  judgment  the  defendant  (appellant)  held  pos- 
session of  the  premises  until  October  4,  1893,  when  it  sur- 
rendered them  to  the  appellee.  We  state  as  a  fact,  although 
it  does  not,  in  our  opinion,  change  the  right  of  appellee  to 
maintain  his  suit,  that  no  writ  of  restitution  was  overissued 
upon  the  forcible  detainer  judgment.  The  effect  of  the 
judgment  in  forcible  detainer,  so  far  as  this  case  is  concerned, 
was  merely  to  determine  that  appellant  was  wrongfully  in 
possession,  and  that  appellee  was  entitled  to  and  had  the 
right  of  possession.  Thereafter  appellant  was  in  possession 
as  a  trespasser.  From  the  time  of  that  judgment,  appellee 
was  conclusively  entitled,  as  against  appellant,  to  possession 
of  the  premises,  and  appellant's  withholding  of  such  right 
from  appellee  was  a  continual  invasion  of  appellee's  right 
from  that  time  on  until  possession  was  surrendered  to  appel- 
lee. Upon  such  surrender  appellee  re-entered  into  posses- 
sion, and  from  that  moment  was  entitled  to  maintain  this 
suit. 

A  judgment  in  ejectment  was  not,  as  is  argued  by  appel- 
lant, necessary  as  a  basis  for  the  action.  The  right  of  pos- 
session by  appellee,  and  not  necessarily  his  title  to  the 
premises,  was  all  that  needed  to  be  determined  as  a  prelimi- 
nary basis  for  this  action,  and  that  was  done  by  the  judg- 
ment in  forcible  detainer.     Scheffel  v.  Weiter,  supra. 

The  trial  court  held,  in  various  forms,  as  a  proposition  of 
law,  that  the  judgment  in  forcible  detainer  established  the 
plaintiff's  right  to  immediate  possession  at  the  time  judg- 
ment was  entered,  and  that  the  title  to  the  premises  was 
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not  involved  in  that  suit  or  in  this,  and  in  so  holding  was 
right. 

We  discover  no  error  upon  the  record,  and  the  judgment 
of  the  Superior  Court  is  affirmed. 


George  B.  Chamberlin  v.  L.  Fernbach.  - 

1 .  Appellate  Court  Practice— Abstracts  Must  Be  Sufficiently  Full, 
etc, — An  abstract  must,  as  against  the  appellant,  be  sufficiently  full  to  pre- 
sent all  the  errors  upon  which  he  relies,  and  upon  which  error  is  assigned. 

2.  Statute  of  Frauds—  Verbal  Contracts,  When  Void.  —  A  verbal 
contract  that  is  not  to  be  performed  within  the  space  of  one  year  after 
making,  is  void  by  the  statute  of  frauds. 

8.  Evidence—  Void  Contracts— For  What  Purpose  Competent  to  Show 
Intention  of  the  Parties. — A  contract  void  under  the  statute  of  frauds  is 
nevertheless  competent  for  the  purpose  of  showing  the  intention  of  the 
parties  in  regard  to  the  subject-matter  of  the  contract 

Forcible  Entry  and  Detainer.— Trial  in  the  Superior  Court  of  Cook 
County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1897.  Affirmed.  Opinion  filed 
November  18,  1898. 

This  was  an  action  in  forcible  entry  and  detainer  against 
appellant,  who  claims  to  be  entitled  to  possession  of  the 
premises  in  dispute,  as  a  tenant  from  year  to  year,  and  to 
sixty  days'  notice  in  writing,  under  the  statute,  in  order  to 
terminate  his  tenancy. 

The  evidence  tends  to  show  that  appellant  held  origi- 
nally under  a  written  lease,  which  expired  by  its  terms  April 
80, 1896.  Before  the  expiration  of  this  lease  an  agreement 
was  made  for  a  lease  for  another  vear  at  a  reduced  rental. 
Before  the  expiration  of  that  year,  the  owner  notified  appel- 
lant, by  letter  dated  March  20,  1897,  that  the  latter  would 
be  expected  to  vacate  the  premises  with  the  close  of  April, 
at  which  time  the  year  covered  by  a  lease  in  appellant's 
possession,  signed  by  the  lessor  but  not  by  appellant,  would 
expire. 
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Appellant  claims  that  a  new  verbal  arrangement  was 
made  with  the  owner  in  September  of  1896,  by  which  appel- 
lant became  entitled  to  hold  as  a  tenant  for  a  year  from 
that  date.  The  only  change  in  the  gelation  of  the  parties 
after  that  conversation,  apparently,  was  that  thereafter 
appellant  paid  the  rent  directly  to  the  owner,  instead  of,  as 
theretofore,  to  the  agent,  with  whom  he  seems  to  have  had 
some  difficulty.  It  is  stated  in  the  appellant's  brief,  although 
the  instruction  is  not  abstracted,  that  the  court  instructed 
the  jury  to  find  appellant  guilty  of  unlawfully  withholding 
possession  of  the  premises.    This  is  assigned  as  error. 

Ernest  Langtry,  attorney  for  appellant. 

4 

Laokner  &  Butz,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Freeman,  after  making  the  above 
statement,  delivered  the  opinion  of  the  court. 

It  has  been  repeatedly  held  that  an  abstract  must,  as 
against  the  appellant,  be  sufficiently  full  to  present  all  the 
errors  upon  which  he  relies  and  upon  which  error  is 
assigned.  Shields  v.  Brown,  64  111.  App.  259,  and  cases  there 
cited. 

This  rule  we  must  adhere  to. 

But  assuming  that  such  an  instruction  was  given,  it  was 
clearly  proper  under  the  evidence.  Appellant  was  notified 
before  the  expiration  of  his  original  written  lease  that  he 
could  retain  the  premises  at  a  slightly  reduced  rental  for  the 
year  commencing  May  1,  1896.  A  lease  was  made  out, 
signed  by  the  owner  and  left  with  him  to  be  executed.  He 
retained  the  premises  and  paid  the  rental  at  the  reduced 
rate,  and  in  accordance  with  the  lease  in  his  possession,  al- 
though he  had  not  signed  it  himself.  No  tenancy  from  year 
to  year  had  been  created,  and  none  was  created  by  the  con* 
versation  with  the  owner  in  September  following.  No  such 
construction  can  be  placed  upon  that  conversation,  accepting 
appellant's  version  of  it  to  be  entirely  correct.  The  conduct 
of  both  parties  shows  that  they  entered  into  a  new  contract, 
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with  the  terms  of  which  each  complied,  for  the  lease  of  the 
premises  for  another  year,  commencing  May  1,  1896.  And 
though  such  verbal  contract  should  be  void,  under  the  stat- 
ute of  frauds,  yet  it  was  evidence  of  the  intention  of  both 
parties,  that  appellant  should  become  a  tenant  for  another 
year,  as  he  did  at  the  reduced  rental,  which  he  paid.  Clin- 
ton Wire  Cloth  Co.  v.  Gardner,  99  111.  151-163,  and  cases 
there  cited. 

The  judgment  of  the  Superior  Court  is  affirmed. 


John  McQuaid,  a  Minor,  by  Johanna  McQnaid,  His  Next 
Friend,  y„  Chicago,  R.  I.  &  P.  By.  Co. 

1.  Judgments—  When  Not  to  Be  Reversed  for  Errors  in  Instructions, 
— Where  it  appears  that  the  plaintiff  has  no  right  of  action  and  could 
not  have  recovered  under  any  proper  set  of  instructions  as  to  the  law, 
the  judgment  Will  not  be  reversed  on  account  of  erroneous  instructions. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain.  Judge,  presid- 
ing. Verdict  for  defendant  by  direction  of  the  court.  Appeal  by 
plaintiff.  Heard  in  the  Branch  Appellate  Court,  at  the  March  term, 
1808.    Affirmed.    Opinion  filed  November  18,  1 898. 

James  C.  McShane,  attorney  for  plaintiff  in  error. 

.  Robert  Mather,  W.  T.  Rankin  and  W.  W.  Ross,  attor- 
neys for  defendants  in  error. 

• 

Mr.  Ju8tioe  HoRTON  delivered  the  opinion  of  the  court. 

Upon  the  trial  of  this  cause  the  jury  returned  a  verdict  in 
favor  of  defendant  in  error.  A  motion  for  a  new  trial  was 
overruled  and  judgment  entered  on  verdict.  This  writ  of 
error  is  prosecuted  by  the  plaintiff  below  to  reverse  that 
judgment. 

In  his  original  brief  attorney  for  plaintiff  in  error  pre- 
sents two  points  only :  (1)  the  court  erred  in  its  rulings 
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as  to  the  admissibility  of  testimony,  and  (2)  in  giving  to 
the  jury  certain  instructions  asked  by  the  defendant. 

As  to  the  first  point,  we  do  not  think  there  was  any  mate- 
rial error  in  sustaining  defendant's  objections  to  plaintiffs 
questions,  which  is  the  only  ruling  complained  of. 

As  to  the  second  point,  we  are  of  opinion  that  some  of 
the  instructions  complained  of  are  erroneous.  But,  in  the 
view  we  take  of  the  testimony,  the  case  should  not  be 
reversed  because  of  the  errors  in  the  instructions. 

It  is  not  necessary  to  review  the  testimony  at  length  or 
in  detail. 

On  behalf  of  plaintiff  there  was  the  testimony  of  himself 
and  two  other  witnesses.  As  frankly  stated  by  the  attorney 
for  plaintiff  in  error  in  his  reply  brief,  "The  defendant 
introduced  ten  alleged  eye-witnesses,  who,  in  a  measure,  at 
least,  contradict  the  plaintiff's  claim  that  he  was  driven 
from  the  train,  *  *  *  and  three  witnesses  who  claimed 
that  the  plaintiff  made  admissions  contradictory  of  his  tes- 
timony." This  statement  omits  reference  to  the  testimony 
of  the  brakeman  who,  it  is  charged,  drove  the  plaintiff  from 
the  train,  and  also  omits  the  testimony  of  several  other 
witnesses  which  the  attorney  for  plaintiff  claims  "  was  of 
little  importance."  The  testimony  of  the  brakeman  is 
omitted,  probably  because  of  the  fact  that  since  the  acci- 
dent to  plaintiff  in  error  he  has  been  injured  and  his  mem- 
ory has  been  thereby  impaired. 

We  have  carefully  examined  the  testimony,  and  are  of 
opinion  that  upon  it,  no  verdict  or  judgment  against  de- 
fendant could  be  sustained.  To  our  minds  the  testimony 
conclusively  establishes  the  fact  that  the  injury  to  this 
unfortunate  young  man  was  the  result  of  his  own  volun- 
tary act. 

That  being  so,  the  fact  that  some  of  the  instructions 
were  erroneous  is  not  ground  for  a  reversal  of  the  judg- 
ment. u  Where  it  appears  that  the  plaintiff  has  no  right 
of  action  and  could  not  have  recovered  in  the  trial,  under 
any  proper  set  of  instructions  as  to  the  law,  the  judgment 
will  not  be  reversed  on  account  of  erroneous  instructions.91 
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A  "judgment  should  not  be  reversed  merely  to  have 
errors  in  instructions  corrected,  without  any  benefit  to  the 
plaintiff."  Johnson  v.  111.  CL  R  R  Ca,  61  111.  App.  522; 
Heckle  v.  Grewe,  125  111.  58,  63;  Gerke  v.  Fancher,  158 
111.  375,  385. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
Superior  Court  is  affirmed. 


Samuel  C.  Boehm  and  Sax  8.  Boehm  v.  Gns  Griebenow. 

1.  Construction  op  Contracts— Whether  a  Sale  or  Consignment.-— 
The  question  of  the  real  purpose  of  a  transaction,  whether  to  cover  a 
sale  under  the  guise  of  a  consignment  or  whether  a  contract  of  bailment, 
are  questions  of  law,  to  be  determined  by  the  court  upon  a  construction 
of  the  entire  arrangement  proved  to  have  been  made. 

2.  Presumptions—  Where  No  Propositions  of  Law  Are  Submitted.— 
Where  no  propositions  of  law  are  submitted  to  the  court  for  its  hold-, 
inga,  by  either  party,  it  will  be  presumed  that  the  court  decided 
all  questions  of  law  arising  in  the  case  correctly. 

8.  Creditors— Rhjhts  of,  When  Preferred.  —Where*  a  party,  by 
means  of  a  contract,  but  without  notice  to  the  world,  suffers  the  real 
ownership  of  chattels  to  be  in  himself,  and  the  ostensible  ownership  to 
be  in  another,  the  law  will  postpone  the  rights  of  the  real  owner  to  those 
of  the  execution  or  attachment  creditors  of  tlie  ostensible  owner. 


Replevin. — Trial  in  the  Circuit  Court  of  Cook  County,  on  appeal  from 
a  justice  of  the  peace;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Finding  and  judgment  for  defendant.  Appeal  by  plaintiff.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1898.  Affirmed.  Opin- 
ion filed  November  18,  1898. 

Maher  &  Gilbert,  attorneys  for  appellants. 
William  J.  Candlish,  attorney  for  appellee. 


Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  plaintiffs,  Samuel  C.  Boehm  and  Max  S.  Boehm, 
brought  an  action  of  replevin  before  a  justice  of  the  peace 
to  recover  a  barrel  of   whisky  from  the  defendant,  Gus 
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Griebenow,  a  constable  who  had  seized  it  by  virtue  of  an 
execution  against  the  goods  and  chattels  of  Robert  H.  Mc- 
Carthy. 

There  was  a  finding  for  the  defendant  and  an  appeal  to 
the  Circuit  Court,  where  the  cause  was  tried  without  a  jury. 
The  same  finding  was  had  there  and  judgment  was  rendered 
for  the  defendant. 

Appellant's  theory  is  that  the  goods  were  consigned  for 
sale,  and  not  sold  to  McCarthy,  and  hence  not  subject  to 
seizure  bv  .creditors  of  the  latter. 

The  evidence  of  the  transaction  by  which  McCarthy  came 
into  possession  of  the  whisky,  consists  in  the  testimony  of 
a  sales  agent  of  appellant,  and  that  of  McCarthy.  The  tes- 
timony of  the  former,  as  abstracted,  is  as  follows : 

u  I  told  him  (McCarthy)  we  would  put  in  a  barrel  on  these 
conditions :  that  he  was  to  be  at  liberty  to  take  whisky  out 
of  this  barrel  not  to  exceed  three  gallons  at  a  time,  and 
that  he  should  lay  aside  the  money  for  the  three  gallons 
whenever  he  withdrew  it  from  the  barrel;  that  the  whisky 
was  to  be  subject  to  my  order  and  inspection  at  any  time, 
I  to  have  the  privilege  of  inspecting  it  at  least  weekly  and 
to  get  payment  from  him  for  any  whisky  withdrawn 
from  the  barrel  since  last  examination.  The  barrel  was  not 
sold  but  consigned,  and  the  title  was  to  remain  in  the  plaint- 
iff except  as  to  such  whisky  as  would  be  withdrawn  in 
three-gallon  lots.  '  Mr.  McCarthy  assented  to  this.  I  saw 
the  barrel  when  it  arrived;  it  contained  forty-seven  and 
fourteen  one-hundredths  gallons.  The  original  seals  were 
unbroken.  It  was  branded  with  the  name  of  the  plaintiff. 
The  value  of  the  barrel  at  the  time  it  was  taken  by  Griebe- 
now  was  $108.38.  I  only  know  that  seven  gallons  was 
taken  therefrom  from  hearsay.  I  saw  the  bill  or  memoran 
dum  rendered  to  McCarthy,  by  the  plaintiff;  it  read  as  fol- 
lows :  Consigned  to  R.  H.  McCarthy,  one  barrel  of  whisky; 
forty-seven  and  fourteen  one-hundredths  gallons,  at  $2.70 
equals  $127.28.    I  am  sure  that  it  said  consigned." 

The  substance  of  McCarthy's  testimony  was  the  same. 

The  question  of  the  real  purpose  of  such  an  arrangement, 
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whether  to  cover  a  sale  under  the  guise  of  a  consignment 
for  sale,  or  whether  it  constituted  a  contract  of  bailment, 
were  purely  legal  questions  to  be  determined  by  the  court 
upon  a  construction  of  the  entire  arrangement  that  was 
proved  to  have  been  made.  Bastress  v.  Chickerin£,  18  111. 
App.  198;  same  case,  130  III.  206. 

No  propositions  of  law  were  submitted  to  the  court  for 
its  holdings,  by  either  party,  and  it  must  therefore  be 
assumed  that  the  court  decided  all  questions  of  law  arising 
in  the  case,  correctly.  Davies  v.  Phillips,  27  111.  App.  387; 
Merrimac  Paper  Co.  v.  Illinois  T.  &  S.  Bank,  129  111.  296. 

But,  considering  the  question,  we  think  the  trial  court 
decided  correctly. 

Where  a  party, "  by  means  of  contract,  but  without  notice 
to  the  world,  suffers  the  real  ownership  of  chattels  to  be  in 
himself,  and  the  ostensible  ownership  to  be  in  another,  the 
law  will  postpone  the  rights  of  the  former  to  those  of  the 
execution  or  attachment  creditors  of  the  latter.  Chicker- 
ing  v.  Bastress  et  al.,  supra;  Lonergan  v.  Stewart,  55  111.  44. 

The  case  at  bar  is  clearly  distinguishable  from  Rosen- 
crantz  &  Weber  Co.  v.  Hanchett,  30  111.  App.  283. 

That  was  the  case  of  a  delivery  of  goods  to  be  sold  on 
commission,  the  party  in  possession  having  no  authority  to 
sell  for  less  than  the  invoice  price.  Here,  McCarthy  was  at 
liberty  to  sell  the  whisky  at  any  price  he  chose,  the  only 
restriction  upon  him  being  that  he  should  pay  for  three  gal- 
lons whenever  he  withdrew  that  much  from  the  barrel. 
In  other  words,  McCarthy  might,  in  a  single  day,  if  he 
chose,  sell  the  whole  quantity  in  portions  of  less  than  three 
gallons  at  a  time,  for' any  price  he  could  get,  and  pay  for  it 
when  called  upon^ — which  is  practically  the  same  as  a  sale 
to  him  upon  credit.  Calling  the  transaction  a  consignment 
for  sale  will  not  change  tfce  real  character  of  the  transac- 
tion to  be  gathered  from  the  whole  understanding. 

The  judgment  of  the  Circuit  Court  should  be  affirmed, 
and  it  is  so  ordered. 
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Wagg- Anderson  Woolen  Company  et  al.  v.  J.  H.  Lesher 

&Co. 

1.  Corporations— Power  of  the  Vice-President.  —As  a  general  rule,  in 
the  absence  of  the  president  of  a  corporation,  or  where  a  vacancy  occurs 
In  that  office,  the  vice-president  may  act  in  his  stead  and  perform  the 
duties  which  devolve  upon  him. 

2.  Same — Power  to  Execute  a  Voluntary  Assignment. — The  execution 
nf  a  voluntary  assignment  by  the  vice-president,  under  the  circum- 
stances of  this  case,  the  president  being  absent,  and  an  emergency  exist- 
ing, is  no  less  effectual  than  if  done  by  the  president,  if  within  the  scope 
of  his  authority. 

8.  Same — Power  of  the  President  to  Dispose  of  the  Property — Volun* 
tary  Assignment. — The  president  of  a  corporation  having  power  to  dis- 
pose of  its  property  in  the  ordinary  course  of  business,  has  not  the  power 
to  make  a  valid  assignment  of  its  assets  for  the  benefit  of  creditors  with- 
out express  or  implied  authority  conferred  by  the  directors. 

4.  Same — Deeds,  Regular  and  Properly  Executed,  Prima  Facie  Evi- 
dence— Burden  of  Proof — The  execution  of  a  deed  of  assignment,  regu- 
lar on  its  face,  by  a  properly  constituted  officer,  is  prima  facie  evidence 
that  it  was  authorized  by  the  corporation,  and  the  burden  of  proving 
the  contrary  rests  upon  the  parties  objecting. 

5.  Same— Power  to  Make  Assignments  for  the  Benefit  of  Creditors.— 
Under  no  theory  of  the  implied  or  ex  officio  powers  of  the  president  of 
H  corporation,  can  he  assign,  mortgage,  or  otherwise  dispose  of  its  prop-' 
erty  for  the  payment  of  its  debts,  since  this  is  not  a  disposition  of  it  in 
the  ordinary  course  of  its  business.  But  this  power  may  be  conferred 
by  the  directors  expressly  or  by  implication. 

6.  Same — General  Powers  of  the  President — The  president  being 
the  head  of  a  corporation  aggregate,  unless  prohibited  by  its  charter  or 
restricted  by  its  by-laws,  acts  for  the  body,  and  through  him  they  exe- 
cute their  contracts  and  agreements;  and  when  his  name  appears  to  an 
instrument  purporting  to  bind  the  company,  the  law  will  presume  it  is 
executed  by  sufficient  authority  from  the  body: 

7.  Deeds — When  Prima  Facie  Evidence  of  Execution.— When  an 
instrument  is  duly  executed  by  one  having  authority,  it  is  prima  facie 
evidence  that  the  seal  he  attaches  is  the  seal  of  the  corporation  until  it  is 
impeached  or  shown  to  be  otherwise. 

8.  Voluntary  Assignments— Presumptions  as  to  Its  Execution.— 
Where  it  does  not  appear  that  the  assignment  was  made  without  suffi- 
cient authority,  in  the  absence  of  such  proof  the  authority  will  be  pre- 
sumed. 

Voluntary  Assignment. — Trial  in  the  County  Court  of  Cook  County; 
the    Hon.   Orrin  X.  Carter,    Judge,    presiding.     Petition   granted. 
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Appeal  by  defendants.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1893.  Reversed  and  remanded.  Opinion  filed  November 
16,  1898. 

This  is  an  appeal  from  an  order  of  the  County  Court  of 
Cook  County  allowing  the  appellees  a  preferred  claim 
against  the  insolvent  estate  of  the  M.  H.  Vdhon  Company, 
a  corporation. 

A  deed  of  assignment  executed  by  the  vice-president  of 
the  corporation,  under  seal,  was  filed  with  the  clerk  of  the 
County  Court  June  6,  1896,  at  9:30  a.  m.,  and  the  assignee 
thereunder  at  once  took  possession  of  the  property  thus 
assigned.  Three  minutes  before  that  time  appellees  had 
filed  in  the  Circuit  Court  of  Cook  County  a  narr.  and  cognovit 
upon  a  judgment  note  previously  executed  to  them  by  the 
corporation.  Judgment  was  obtained  thereon,  and  the 
execution  delivered  to  the  sheriff  at  9:35  a.  m.  The  latter 
at  once  proceeded  to  the  corporation's  place  of  business,  but 
found  the  doors  locked,  and  a  sign  announcing  that  the 
assignee  was  in  possession.  No  levy  was  made,  and  the 
execution  was  returned  unsatisfied  at  the  end  of  ninety 
days. 

M.  Salomon,  attorney  for  William  Friedman,  assignee. 

William  A.  Doyle,  attorney  for  E.  R.  Hawkins  &  Co. 
and  Schwenck-Stillwagen  Co. 

Bulkley,  (tray  &  More,  attorneys  for  Nonotuck  Silk 
Co.  and  Wagg- Anderson  Woolen  Co. 

William  O'Neill,  attorney  for  William  Hale  Thompson; 
Cratty  Bros.,  Jarvis  &  Cleveland,  of  counsel. 

Wilber,  Eldridoe  &  Alden,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

The  County  Court  held  that  the  appellees  acquired  a 
prior  lien  by  virtue  of  their  judgment  and  execution.  It  is 
contended  that  the  deed  of  assignment  executed  by  the 
vice-president  of  the  corporation  was  ineffectual  to  pass 
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title  to  the  assignee  as  against  the  judgment  and  execution 
in  favor  of  appellees,  because  it  does  not  show  on  its  face 
that  it  was  executed  in  pursuance  of  a  resolution  by  the 
board  of  directors.  The  evidence  tends  to  show  that  the 
vice-president,  who  executed  the  assignment,  was  the  owner 
of  five-sixths  of  the  stock  of  the  company;  that  of  the  other 
two'directors,  one — the  manager  of  the  business — had  died 
the  day  before,  and  that  the  other,  who  was  president  of 
the  company,  resided  in  Peoria,  and  did  not  reach  Chicago 
until  the  afternoon  of  the  day  upon  the  morning  of  which 
the  assignment  was  made.  After  his  arrival,  and  about 
eight  o'clock  in  the  evening,  a  meeting  of  the  directors  was 
held  and  a  resolution  adopted  ratifying  the  act  of  the  vice- 
president.  There  is  evidence  tending  to  show  that  the 
matter  of  making  an  assignment  had  received  some  consid- 
eration before  the  death  of  th6  manager.  The  evidence 
fails  to  show  express  previous  authority  from  the  directors 
to  make  the  assignment,  but  also  fails  to  show  affirmatively 
that  such  authority  had  not  been  conferred. 

The  County  Court  found  that  the  assignment  was  exe- 
cuted without  authority  of  the  directors,  and  was  not  ratified 
"  so  as  to  become  binding  upon  said  company  "  until  the 
adoption  of  the  resolution  to  that  effect  in  the  evening;  and 
that  this  ratification  did  not  relate  back  to  the  time  of 
executing  and  recording  the  deed  of  assignment  so  as  to 
divest  the  lien  of  the  appellees  acquired  "in  the  morning 
of  said  6th  day  of  June,  A.  D.  1896." 

It  is  a  genera]  rule  that  in  the  absence  of  the  president  of 
a  corporation,  or  where  a  vacancy  occurs  in  that  office,  the 
vice-president  may  act  in  his  stead  and  perform  the  duties 
which  devolve  upon  him.  Smith  v.  Smith,  62  III.  493-496; 
Sawyer  v.  Cox,  63  111.  130-135. 

The  execution  of  the  assignment  by  the  vice-president, 
under  the  circumstances  of  this  case,  the  president  being 
absent  and  an  emergency  existing,  was  no  less  effectual 
than  if  done  by  the  president,  if  within  the  scope  of  the 
latter's  authority. 

The  president  of  a  corporation  having  power  to  dispose 
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of  its  property  in  the  ordinary  course  of  business,  has  not 
the  power  to  make  a  valid  assignment  of  its  assets  for  the 
benefit  of  creditors  without  express  or  implied  authority 
conferred  by  the  directors. 

In  Thompson  on  Corporations  (Vol.  4,  Sec.  4634),  it  is 
said :  "  Under  no  theory  of  the  implied  or  ex  officio  powers 
of  the  president  of  a  corporation,  can  he  assign,  mortgage, 
or  otherwise  dispose  of  its  property  for  the  payment  of  its 
debts,  since  this  is  not  a  disposition  of  it  in  the  ordinary 
course  of  its  business."  .  But  this  power  may  be  conferred 
by  the  directors  expressly  or  by  implication.  Idem.,  Sec. 
4635.  See  also  Norton  v.  Alabama  Nat.  Bank,  102  Ala, 
420-423. 

The  execution  of  a  deed  of  assignment,  regular  on  its  face, 
by  a  properly  constituted  officer,  is  prima  facie  evidence  that 
it  was  authorized  by  the  corporation,  and  the  burden  of 
proving  the  contrary  rests  upon  the  parties  objecting. 

In  the  case  of  Wood  v.  Whelen,  93  111.  156-162,  the  court 
says :  "  The  execution  of  a  mortgage  under  the  seal  of  t^ie 
company,  regular  on  its  face,  by  the  properly  constituted 
officers,  is  prima  facie  evidence  it  was  executed  by  the 
authority  of  the  corporation,  and  parties  objecting  take 
on  themselves  the  burden  of  proving  it  was  not  so  exe- 
cuted." 

The  deed  of  assignment  in  this  case  purports  to  be  under 
seal,  and  while  it  does  not  affirmatively  appear  that  this 
was  the  corporate  seal,  it  is  sufficient  as  prima  facie  evi- 
dence. This  objection  was  raised  in  the  case  of  Phillips  v. 
Coffee,  17  111.  154,  and  it  was  said  that  the  execution  of  the 
instrument  "by  the  president  of  the  bank  is  shown,  and  the 
seal  affixed  affords  prima  facie  evidence  that  it  is  the  seal 
of  the  bank.  And  this  rule  does  not  dispense  with  evidence 
that  the  seal  is  the  seal  of  the  corporation,  but  adopts  as  a 
rule  of  prima  facie  evidence  that  when  an  instrument  is 
duly  executed  by  one  having  authority,  that  the  seal  he 
%  attaches  is  the  seal  of  the  corporation  until  it  is  impeached 
^nd  shown  otherwise."  And  in  Sawyer  v.  Cox^  63  111.  130- 
134,  it  is  said :    "  The  president,  being  the  head  of  these 


682  Appellate  Gourto  op  Illinois. 

Vol.  78.]  Concord  Apartment  House  Co.  v.  Alaska  Refrigerator  Co. 

corporations  aggregate,  unless  prohibited  by  charter  or 
restricted  by  their  by-laws,  acts  for  the  body,  and  through 
him  they  execute  their  contracts  and  agreements;  and  when 
his  name  appears  to  an  instrument  purporting  to  bind  the 
company,  the  law  will  presume  it  is  executed  by  sufficient 
authority  from  the  body." 

It  is  contended  for  appellees  that  the  subsequent  ratifica- 
tion of  the  act  of  the  vice-president  in  executing  the  assign- 
ment, creates  a  presumption  of  fact  that  it  was  originally 
without  authority.  We  are  unable  to  agree  with  this  con- 
tention. The  ratification,  if  it  implies  anything,  indicates 
an  intention  to  remove  all  doubt  that  the  act  of  the  vice- 
president  had  the  consent  and  approval  of  the  directors.  It 
certainly  does  not  imply  want  of  original  authority. 

The  execution  in  this  case  came  into  the  hands  of  the 
sheriff  after  the  execution  and  delivery  of  the  deed  of  assign- 
ment and  possession  of  the  insolvent  estate  had  been  deliv- 
ered to  the  assignee.  No  levy  was  ever  made  under  the 
execution.  It  does  not  appear  that  the  assignment  was 
made  without  sufficient  authority,  and  in  the  absence  of 
such  proof  the  authority  must  be  presumed. 

The  judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded. 
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1.  Corporations  —  Existence  Not  to  be  Collaterally  Questioned. — 
Where  persons  assume  to  incorporate  under  the  Jaws  of  the  State,  and 
in  part  comply  with  their  requirements,  assume  corporate  functions  and 
transact  business  as  a  corporation,  private  persons  can  not  collaterally 
question  the  right  of  such  an  association  to  a  corporate  existence, 
although  there  has  not  been  a  full  compliance  with  the  provisions  of  the 

statute. 

2.  Same — Collateral  Attack. — Where  the  acts  done  by  persons  assum- 
ing to  act  as  a  corporation  are  such  as  to  constitute  them  a  de  facto  cor- 
poration, a  collateral  attack  by  a  private  person  will,  as  a  general  rule, 
be  unavailing. 
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8.  Foreign  Corporations— Proof  of  Organization.— The  certificate 
of  the  secretary  of  the  State  in  which  the  corporation  is  organized,  and 
a  copy  of  the  original  record  in  his  office  properly  certified,  with  evidence 
showing  that  it  had  assumed  to  act  as  a  corporation  and  to  do  business  in 
its  corporate  capacity,  make  a  prima  facie  case  of  the  existence  of  a  de 
facto  corporation. 

4.  Burden  op  Proof—  Under  Pleas  of  Nul  Tiel  Corporation.— The 
plea  of  nul  tiel  corporation  does  not  impose  the  burden  of  proving  that 
the  company  is  in  all  respects  a  perfectly  legal  corporation. 

5.  Same—  Where  it  Shifts  upon  the  Defendant.— Upon  making  out  a 
prima  facie  case  under  a  plea  of  nul  tiel  corporation,  the  burden  of  proof 
is  shifted  upon  the  defendant  to  overcome  it  by  other  evidence. 

6.  Pleas  op  Nul  Tiel  Corporation— Recovery  Under.— A.  corpora- 
tion is  entitled  to  recover  on  the  issue  presented  by  this  plea,  on  making 
proof  that  it  had  a  de  facto  existence,  and  when  such  a  prima  facie  case 
is  made,  no  further  proof  of  corporate  existence  is  necessary  until  the 
prima  facie  case  is  rebutted. 

7.  Account  Stated— Definition,  Its  Effect  upon  the  Parties.— Where 
parties  have  dealings  with  each  other,  and  a  statement  of  the  account 
between  them  is  made  out  by  one  and  submitted  to  the  other,  who  acqui- 
esces in  its  correctness,  the  law  regards  it  as  a  stated  account  by  which 
both  parties  will  be  bound  unless  it  can  be  shown  that  some  error  or  mis- 
take has  been  made  or  fraud  practiced,  and  the  burden  of  proving 
mistake  or  fraud  is  on  the  party  alleging  it. 

8.  Instructions — Must  be  in  Writing. — The  giving  of  an  oral  instruc- 
tion as  to  the  law  of  the  case,  except  by  agreement  of  the  parties,  is 
error. 

9.  Practice — Discretion  as  to  Evidence  in  Rebuttal. — It  is  discretion- 
ary with  the  trial  court  whether  the  plaintiff  shall  be  permitted  upon 
rebuttal  to  introduce  evidence  in  chief,  and  such  discretion  is  not  ordi- 
narily a  matter  for  review. 

Assumpsit,  for  merchandise  sold  and  delivered.    Trial  in  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  pre- 
siding.   Verdict  and  judgment  for  plaintiff.    Appeal  by  defendant. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1897. 
Affirmed.    Opinion  filed  November  18,  1898. 

James  L.  Clark  and  Josiah  Bubnham,  attorneys  for 
appellant. 

Hoyne,  Follansbee  &  O'Connor,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  oonrt. 
The  appellee  sued  the  appellant  in  assumpsit,  and  tiled 
for  its  declaration  the  consolidated  common  counts. 
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The  pleas  were  non-assumpsit  and  mil  tiel  corporation. 

To  meet  the  plea  of  nul  tiel  corporation,  the  plaintiff 
introduced  in  evidence,  over  the  objection  of  the  defendant, 
a  certificate  by  the  Secretary  of  State  of  the  State  of  Michi- 
gan (the  plaintiff  claiming  to  be  a  corporation  of  that 
State),  to  the  effect  that  an  instrument  annexed  to  his  cer- 
tificate is  a  true  and  correct  exemplified  copy  of  an  original 
record  of  the  articles  of  association  of  the  Alaska  Refriger- 
ator Company  made  in  his  office  on  November  12, 1891,  in  a 
certain  volume  of  records  of  incorporations.  Such  instru- 
ment recites  that  certain  "undersigned"  persons  desiring  to 
become  incorporated  under  the  provisions  of  a  certain  act 
of  the  public  acts  of  1895,  entitled,  etc.,  do  thereby  "  make, 
execute  and  adopt  the  following  articles  of  association;"  and 
then  follow  six  articles,  giving  the  name  of  the  company,  its 
purposes,  capital  stock,  the  location  of  its  operations,  and  of 
its  office  in  Muskegon,  Michigan,  and  its  term  of  existence, 
and  there  are  appended,  under  date  of  October  31,1891,  the 
names  of  twelve  persons,  and  a  certificate  of  acknowledg- 
ment. 

Such  constituted  all  the  evidence  of  the  incorporation  of 
the  plaintiff.  The  objection,  taken  at  the  trial,  to  the  intro- 
duction  of  such  document,  was  that  it  "does  not  by  itself 
tend  to  show  the  incorporation  of  plaintiff,  but  plaintiff, 
claiming  to  be  a  Michigan  corporation,  must  show  that  it 
has  been  organized  according  to  the  requirements  of  the 
laws  of  Michigan."  By  such  specific  objection  all  other 
grounds  of  objection  are  waived,  and  therefore  the  compe- 
tenev  of  the  offered  document  must  be  held  to  be  admitted, 
if  it  at  all  tends  to  prove  the  incorporation  of  the  appellee. 
It  is  certain  that  such  articles  of  association  manifest  a  clear 
intention,  by  the  persons  subscribing  to  them,  to  form  a  cor- 
poration, and  that  such  corporation  is  in  fact  organized,  but 
whether  legally  or  not  we  do  not  know,  nor  is  it  material 
for  us  to  know. 

In  Hudson  v.  Green  Hill  Seminary,  113  111.  618,  our 
Supreme  Court,  speaking  by  Mr.  Chief  Justice  Scholfield, 
adopted,  as  u  a  rule  of  general  application/'  what  was  said 
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in  89  Ind.  389,  that,  "  where  persons  assume  to  incorporate 
under  the  laws  of  the  State,  and  in  part  comply  with  their 
requirements,  assume  corporate  functions  and  transact  busi- 
ness as  a  corporation,  private  persons  can  not  collaterally 
question  the  right  of  such  an  association  to  a  corporate 
existence,  although  there  has  not  been  a  full  compliance 
with  the  provisions  of  the  statute ; "  and  in  the  same  case 
the  further  statement  is  adopted  that  where  the  acts  done 
by  persons  assuming  to  act  as  a  corporation  are  such  as  to 
constitute  them  a  de  facto  corporation,  a  collateral  attack 
by  a  private  person  will,  as  a  general  rule,  be  unavailing. 

But  the  application  of  such  rule  does  not,  as  stated  in  the 
same  case,  preclude  "strangers  from  showing  that  there 
was  no  law  authorizing  a  corporation,  nor  from  showing 
that  there  was  no  attempt  at  corporate  organization,  nor 
any  assumption  of  corporate  powers." 

In  addition  to  the  certificate  of  the  secretary  of  the 
State  of  Michigan,  and  the  copy  of  the  original  record  in 
his  office,  attached  to  his  certificate,  there  were  introduced 
'in  evidence  a  certain  draft  drawn  in  -the  name  of  appellee 
corporation,  a  certain  bill  rendered  by  it  in  its  corporate 
name,  and  certain  correspondence  and  conversations,  all  of 
which  had  a  tendency  to  show  that  appellee  assumed  to  act 
as  a  corporation  and  to  do  business  in  its  corporate  capacity. 

From  all  the  matters  in  evidence,  we  think  a  ^hn  prima 
facie  case  of  the  existence  of  a  de  facto  corporation  was  made 
out  by  the  plaintiff.  As  was  also  said  in  Hudson  v.  Green 
Hill  Seminary,  supra,  "  The  plea  of  nul  tiel  corporation  did 
not  impose  the  burden  upon  appellee  of  proving  that 
it  was  in  all  respects  a  perfectly  legal  corporation.  It 
was  entitled  to  recover  on  the  issue  presented. by  that 
plea,  on  making  proof  that  it  had  a  de  facto  existence," 
and  when  such  a  prima  facie  case  was  made,  no  further 
proof  of  corporate  existence  was  necessary  until  the  prima 
facie  case  was  rebutted  by  appellant. 

Upon  making  such  a  case  the  burden  of  proof  was  shifted 
upon  the  defendant,  but  there  was  no  attempt  made  to  over* 
come  it  by  other  evidence. 
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We  think,  therefore,  the  objection  to  the  evidence  con- 
cerning the  incorporation  *  of  appellee  was  properly  over- 
ruled. 

On  the  merits  of  the  case  appellee  claimed  to  recover 
upon  an  account  stated. 

It  appears  that  the  appellant  made  a  contract  with  the 
Economical  Refrigerator  Company  to  supply  eighty-three 
refrigerators,  at  a  price  of  $1,000,  for  its  apartment  house, 
and  that  subsequently  the  Economical  Company,  finding  the 
contract  was  too  large  for  its  capacity,  turned  over  the 
contract  to  appellee.  These  transactions  were  in  the  winter 
and  early  spring  of  1896.  About  the  first  of  the  following 
October,  a  draft  for  $1,000  drawn  by  appellee  upon  appel- 
lant, together  with  a  statement  of  account  in  the  form  of  a 
bill  rendered  by  the  appellee  to  the  appellant  for  eighty- 
three  refrigerators  at  the  sum  of  $1,000,  were  presented  by 
an  agent  of  appellee  to  the  secretary  of  the  appellant  for 
payment. 

Concerning  what  was  said  by  appellant's  secretary  in 
response  to  the  presentation  to  him  of  the  draft  and  state- 
ment, there  is  a  conflict  in  the  evidence.  On  the  one  hand 
there  was  evidence  that  tended  to  show  an  acknowledgment 
by  the  secretary  of  the  correctness  of  the  draft  and  state- 
ment, and  a  promise  or  assurance  by  him  that  the  amount 
would  be  paid  in  about  a  month  out  of  the  proceeds  of  a 
loan  then  being  negotiated  by  appellant.  Such  was  the 
testimony,  in  substance,  of  the  person  who  presented  the 
draft  and  statement  of  account  to  the  secretarv. 

On  the  other  hand  the  secretary  denied  making  any  such 
acknowledgment,  assurance  or  promise,  although  he  ad- 
mitted that  he  said  in  the  conversation  he  thought  there 
was  not  money  enough  in  the  treasury  to  pay  the  bill,  but 
that  he  thought  it  would  be.  all  right  in  a  few  weeks. 

And  the  secretary  also  testified  that  he  had  no  authority 
to  accept  drafts  or  approve  bills  for  appellant,  and  that  he 
so  said  to  the  witness  who  presented  the  draft  and  bill. 

As  to  whether  the  secretary  did  have  the  requisite  author- 
ity or  not  to  make  an  acknowledgment  or  promise  for  the 
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appellant  such  an  engagement  as  would  amount  to  an 
account  stated,  and  raise  a  new  cause  of  action  between  the 
parties,  his  mere  denial  of  such  authority,  when  there  was 
other  evidence  upon  the  subject  for  the  jury  to  consider, 
would  not  necessarily  be  conclusive.  It  appears  that  the 
contract  between  appellant  and  the  Economical  Refrigerator 
Company  was  executed  in  the  name  of  appellant  by  the  sec- 
retary, and  not  by  any  other  officer  of  the  appellant.  It 
also  appears  that  the  president  of  the  Economical  Company 
addressed  the  secretary  when  he  gave  notice  that  the  con- 
tract for  the  refrigerators  had  been  turned  over  to  appellee 
and  asked  for  financial  references  to  satisfy  appellee,  and 
that  the  secretary  answered  that  communication  and  gave 
the  solicited  references.  And  it  furthermore  appears  from 
the  secretary's  testimony,  that  in  other  respects  he  acted 
for  the  appellant  in  the  matter  of  the  contract. 

We  cai*  not  say,  therefore,  that  the  jury  were  not  justi- 
fied in  finding  that  the  secretary  did  have  the  requisite 
authority  to  bind  appellant  as  by  an  account  stated,  and 
that  he  did  make  the  requisite  acknowledgment  and  under- 
taking to  constitute  an  account  stated. 

The  jury  were  accurately  and  clearly  instructed  as  to 
what  in  law  constitutes  a  stated  account,  and  its  legal  effect 
in  an  instruction  given  on  behalf  of  the  plaintiff,  as  follows  : 

"If  the  jury  believe  from  the  evidence  that  some  time 
about  the  fifth  of  October,  1896,  a  statement  of  account  was 
made  by  the  plaintiff  or  its  agent,  and  submitted  to  the 
defendant  or  its  agent,  and  the  latter  acquiesced  in  its  cor- 
rectness, the  jury  are  instructed  that  the  law  regards  this 
as  a  stated  account,  by  which  both  parties  will  be  bound 
unless  it  can  be  shown  that  some  error  or  mistake  has  Been 
made  or  fraud  practiced,  and  the  burden  of  proving  mistake 
or  fraud  is  on  the  party  alleging  it." 

There  was  evidence  tending  to  show  that  the  refrigera- 
tors were  in  fact  delivered  to  and  retained  by  the  appellant 
at  its  building,  and  an  instruction  covering  that  phase  of 
the  case  was  read  on  behalf  of  the  plaintiff,  as  follows : 

"  If  the  jury  believe  from  the  evidence  that  Mr.  Ross,  as 
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agent  for  the  plaintiff  company  ,v  notified  defendant  com- 
pany of  the  transfer  of  the  original  order  for  the  refrigera- 
tors to  the  plaintiff  company,  and  that  afterward  the 
refrigerators  were  delivered  to  defendant  company,  and 
that  no  objection  was  made  thereto  by  the  said  defendant 
company,  and  that  the  refrigerators  were  accepted  by  the 
defendant,  then  the  jury  are  instructed  that  the  defendant 
is  bound  by  the  contract  in  the  same  way  as  if  it  had 
accepted  it  in  formal  terms." 

The  defendant  offered  no  instructions. 

Upon  its  own  motion,  the  court  instructed  the  jury,  orally, 
as  follows : 

"  The  form  of  your  verdict,  gentlemen  of  the  jury,  will 
be  as  follows :  If  you  find  for  the  plaintiff  you  will  say  : 
We,  the  jury,  find  the  issues  for  the  plaintiff  and  assess  the 

plaintiff's  damages  at  the  sum  of  (whatever  you 

find).  And  in  case  you  find  for  the  plaintiff  you  will  not 
make  a  separate  finding  for  the  amount  of  the  principal 
and  the  amount  of  the  interest,  but  you  will  compute  the 
interest  and  add  it  to  the  principal  and  make  your  finding 
for  one  entire  sum;  and  in  case  you  find  for  the  defendant, 
you  will  say:  We,  the  jury,  find  the  issues  for  the 
defendant." 

Complaint  is  made  of  this  last  instruction  because  it  was 
given  orally,  contrary  to  the  statute. 

The  giving  of  an  oral  instruction  as  to  the  law  of  the 
case,  except  by  agreement  of  the  parties,  is  error.  Harvey 
v.  Keegan,  78  111.  App.  475;  and  in  addition  to  the 
authorities  there  cited,  we  call  attention  to  Wenona  Coal 
Co.  v.  Holraquist,  152  111.  581,  and  Swift  v.  Fue,  167  111. 
443;  Gaynor  v.  Pease,  51  111.  App.  292;  Hefling  v.  Yan 
Zandt,  162  111.  162.  We  regard  the  instruction  in  question 
as  erroneous  for  being  oral,  in  that  it  does  much  more  than 
direct  as  to  the  form  of  the  verdict,  and  does  affirmatively 
instruct  upon  the  law  of  a  part  of  the  case.  But  it  being 
plain  from  the  entire  record  that  the  appellant  was  not 
injured  by  the  instruction,  it  does  not  constitute  reversible 
error.    Greathouse  v.  Summerfield,  25  111.  App.  296. 
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The  case,  as  made,  so  clearly  entitled  the  plaintiff  to  the 
verdict  it  obtained,  that  nothing  less  than  serious  error, 
amounting  to  injury,  ought  to  be  ground  for  a  reversal. 

What  we  have  just  said  is  equally  applicable  to  the  point 
that  appellant  was  prejudiced  by  remarks  made  by  the 
trial  judge  in  the  presence  of  the  jury,  and  to  the  circum- 
stance that  counsel  were  limited  in  their  argument  to  the 

If  the  verdict  had  been  the  other  way  it  would  have 
been  the  duty  of  the  court  below  to  have  granted  a  new 
trial,  and  failing  to  do  so,  for  this  court  to  have  reversed  a 
judgment  founded  upon  a  verdict  for  the  defendant. 

The  further  point  is  also  made  that  much  of  the  evidence 
tending  to  support  the  plaintiff's  case  was  permitted  to  be 
heard  in  rebuttal,  when  of  right,  if  admissible  at  all,  it 
should  have  been  a  part  of  plaintiff's  original  case. 

It  is  discretionary  with  the  trial  court  whether  the  plaints 
iff  shall  be  permitted  upon  rebuttal  to  introduce  evidence 
that  should  have  gone  in  to  make  plaintiff 's  prima  facie 
case :  such  discretion  is  not  ordinaril v  a  matter  for  review 
(Board  of  Com'rs  v.  Harlev,  174  111.  412),  but  here  we  think' 
the  rebuttal  evidence  was  properly  and  strictly  such,  owing 
to  the  evidence  introduced  by  the  defendant. 

We  will  not  elaborate  why  it  was  so,  as  no  novel  rule  of 
law  is  involved. 

The  judgment  of  the  Superior  Court  is  right,  and  the 
record  does  not  show  anv  reversible  error. 

Vol.  LXXYIII  U 
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Powers  of  city  council  in  paying  salaries Ill 

Not  liable  for  the  torts  of  officers 813 

Liability  for  the  acts  of  officers  in  excess  of  legal  powers  of  the 

municipality 813 

Power  to  employ  counsel 544 

Contracts  by  president,  when  binding 544 

Contracts  prior  to  appropriations 189 

Contractors  to  take  notice 190 

Power  to  contract  indebtedness 189 

Village  orders  on  special  assessment  funds .' .  190 

Prescriptive  right  to  maintain  a  nuisance 804 

CITY  MARSHAL— Office  to  be  created  by  ordinance Ill 
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COGNOVIT— When  it  takes  effect 167 

COLLATERAL  ATTACK— Existence  of  corporations 682 

COMMERCIAL  PAPER— Transfers,  when  overdue 180 

Tranfers  by  intermediate  holders 180 

Notice  of  fraud 180 

Failure  of  consideration 180 

Intervening  indorsements 180 

Unknown  equities  in  favor  of  third  parties 181 

Equities  between  remote  indorsers  and  indorsees 181 

COMITY— As  applied  to  actions  arising  in  other  States 287 

COMMISSIONERS  OF  HIGH  WAYS- Authority  to  license  tele- 
graph companies  to  erect  poles  in  the  highway 872 

No  right  to  license  telegraph  and  telephone  companies  to  set 

poles  in  a  highway 872 

See  Highways. 

COMMON  COUNTS— Special  matters  not  admissible  under 584 

CONDUCTORS  AND  BRAKEMEN -Relative  duty  of  each. 141 

CONFESSION— Judgments  by,  equitable  jurisdiction  of  law  courts 

over 166 

CONSIDERATION— Of  a  contract  applies  to  future  modifications. .  24 

Requisites  of  a  plea  of  failure 654 

CONSIGNMENTS— When  a  sale  is 674 

CONSTRUCTION  OF  CONTRACTS— Whether  a  sale  or  consign- 
ment  .' 675 

CONSTRUCTION— Of  orders,  county  boards «>  273 

CONSTRUCTION  OF  STATUTES— Impounding  cattle  running  at 

large 67 

CONTINUANCES— Insufficient  affidavits  fpr , 868 

On  amendments  of  pleadings 58 

CONTRACTS— Construction  of,  intention  of  the  parties 125 

Construction  in  equity  matters  of  form,  intent  and  purpose. . .  125 

Illegal  stipulations  when  to  be  harmonized 125 

In  restraint  of  trade 403 

In  partial  restraint,  etc 403 

Obligations  of,  not  impaired  by  the  mechanic's  lien  law  of  1895  78 

Liability  for  contracts  ultra  vires 545 

Of  municipalities 544 

To  re-purchase  stock,  gambling 330 

Recovery  of  money  advanced  on  real  estate  contracts 40 

Rule  of  construction 273 

Ultra  vires 544 

Verbal,  when  void 671, 

When  void  and  when  valid 494 

When  the  law  forms  a  part  of 125 

When  void  because  against  public  policy 428 

When  an  entirety 410 
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CONTRACTa     Continued.  ' 

Which  may  be  ratified 544 

Void  for  want  of  mutuality 69 

CO-PARTNERS— Agreement  constituting 412 

CORPORATIONS— Directors  are  trustees  for  the  creditors  when 

insolvent. 556 

Directors  as  creditors  of,  when  insolvent 556 

Preferences 556 

Existence  not  to  be  collaterally  questioned 682 

Collateral  attack 682 

Can  not  become  stockholders  in  other  corporations 105 

Can  not  become  incorporators 105 

Can  not  escape  liability  by  sub-contracting  the  performance  of 

its  duties 859 

Deeds  of,  regular  and  properly  executed 678 

Foreign,  how  governed  when  acting  in  this  State 105 

General  powers  of  the  president 678 

Liability  for  wrongful  acts  by  contractors. . , 859 

Liability  for  injuries,  etc 859 

Application  of  the  rule '. 85$ 

Not  required  to  disclose  the  provisions  of  its  charter 488 

Power  of  the  vice-president 678 

Power  to  make  assignments  for  the  benefit  of  creditors 678 

Power  to  execute  a  voluntary  assignment 678 

Power  of  the  president  to  dispose  of  the  property 678 

Prima  facie  evidence  of 678 

Burden  of  proof 678 

Voluntary  assignment 678 

COSTS — Apportioning  of,  discretionary 471 

Jury  has  no  power  over  the  costs 878 

Power  of  a  justice  to  award  under  a  verdict 879 

When  adjudged  against  one  party  during  the  course  of  litiga- 
tion and  against  the  other  at  the  end 81 

Power  of  the  court  over  costs  at  a  subsequent  term 81 

Rights  to,  purely  statutory 878 

COUNTIES— Fixing  salaries  of  county  officers 273 

Liability  for  surgical  aid  rendered  to  poor  persons 95 

COUNTY  BOARDS— Duty  in  fixing  compensation  of  ofilcers 278 

Power  to  adopt  rules 95 

Right  to  license  telegraph  and  telephone  companies  to  set  poles 

in  highways 872 

COUNTY  COURTS— Jurisdiction  of,  voluntary  assignments 887 

COURTS— Not  bound  by  verbal  agreements  of  attorneys 54% 

COUNTS  OF  EQUITY— Will  not  interfere  to  prevent  trespasses 

when 809 

COURTS  OF  LA  W— Equitable  jurisdiction  over   judgments    by 

confession 166 
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COVEN  ANTS— For  title,  effect  of 203 

What  is  not  a  release  of 208 

Eight  to  recover  for  a  breach  not  affected  by  knowledge  of  cov- 
enantee....,  • 208 

W[ben  mutual,  leases 487 

CREDITORS— Rights  of,  when  preferred 675 

CREDITOR'S  BILL— By  one   stockholder  to   the   exclusion  of 

others 611 

CROPS— Sale  of,  by  a  tenant,  landlord's  lien 26 

CRIMINAL  LAW— Cattle  running  at  large 67 

D 

DAMAGES— Assessment  of,  for  nuisances 864 

Destruction  of  growing  crops 483 

Destruction  of  old  buildings 58 

Employment  of  help  in  business  during  disability 463 

For  physical  injuries  caused  by  mental  disturbances. 46 

Rule  for  estimating  nuisances 864 

DEATH— When  presumed  from  absence 808 

DECREES— Interval  between  computation  and  decree 118 

Antedating,  etc 118 

Must  be  supported  by  the  evidence 61 

Presumptions  in  favor  of  lost  evidence 447 

Upon  conflicting  evidence 553 

DEEDS— Mistakes  in  drawing 165 

When  prima  facie  evidence  of  execution 678 

When  regularly  executed,  prima  facie  evidence. 678 

DEFINITIONS— Account  stated 688 

Ordinary  care 503 

Perpetuity 488 

Salary 278 

DEFAMATION— Recovery  for  words  not  defamatory 46 

DEMURRERS— In  chancery 487 

Nature  of,  etc 487 

Practice  on  sustaining 446 

DEPUTIES— Certificates  by 617 

DILIGENCE— In  discovering  evidence,  new  trials 806 

DIRECTORS— Are  trustees  for  creditors,  when 556 

* 

DISCRETION— As  to  evidence  in  rebuttal 688 

DISMISSAL— Practice  on  orders  to  vacate. 474 

DRAINS  AND  DITCHES— Change  of  course  by  acquiescence 483 

DRAM   SHOP  ACT— Recovery  under  section  5,  medicine  and 

medical  attendance 211 

Rules  for  prosecutions  under 288 

DRAM  SHOPS— Sale  of  cider. 100 
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DRAM  SHOP  KEEPERS— Joint  and  several  liability 210 

Liable  for  acta  of  a  bartender.* 208 

E 

EJECTMENT— Judgment  in,  not  necessary  for  the  basis  of  an 
action  of  trespass 

ENTIRETY— When  a  contract  is < 410 

ENTRY— On  real  estate,  when  barred 488 

ERROR— What  is  not  reversible 252 

Where  the  writ  of,  lies 177 

ESTOPPEL— Accepting  payments 885 

Of  a  party  to  deny  the  effect  of  his  act 418 

Of  county  officer  by  his  report. 273 

Of  parties,  by  their  bond 210 

Seeking  a  modification  of  a  decree  does  not  estop  questioning 

its  sufficiency / 187 

EQUITY— Jurisdiction,  when  retained  for  all  purposes 117 

EQUITABLE  ASSIGNMENT- Of  funds  raised  by  special  assess- 
ments.    880 

When  it  will  protect  against  Attachments 407 

EQUITABLE  ESTOPPEL— Of  a  claimant  in  probate  proceedings.  500 

Person  furnishing  merchandise  to  assignee 500 

EQUITY  JURISDICTION— Multiplicity  of  suits 624 

EQUITY  PRACTICE— Affidavits  read  on  a  motion,  not  evidence. .  187 

Objections  to  a  master's  report 629 

Power  of  the  chancellor  to  control  proceedings 622 

Questions  of  fact  referred  to  a  master  for  his  determination. . .  629 

EQUITY  OF  REDEMPTION— Owner  of,  rents  and  profits 228 

EVIDENCE— In  actions  for  nuisances 864 

Offensive  odors  from  sewers 864 

Manner  and  cause  of  accidents 516 

Opinion  of  a  witness,  when  improper 527 

Party  complaining  not  prejudiced. 826 

Telephone  messages 98 

Verdicts  on  conflicting 297,  458 

Void  contracts,  for  what  purpose  competent  to  show  intention 

of  the  parties , 671 

Void  contracts,  when  competent 671 

Weight  of,  jury  not  to  count  witnesses 646 

Exhibition  of  injured  limbs  to  the  jury 646 

EXCEPTIONS— To  the  rulings  of  the  court,  when  waived 458 

F 

FEES— Physician  not  entitled  to  in  advance 464 
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FELLOW  SERVANTS— Doctrine  of,  not  against  public  policy 287 

Venne  of  action  in  one  State  for  a  wrong  committed  in  an- 
other    287 

Fireman  and  engineer 286 

The  doctrine  abolished  in  Indiana 286 

Injuries  by,  etc . . 73 

Who  are,  questions  of  fact. 74 

FORCIBLE   DETAINER— Right  to  possession  established  in 669 

FOREIGN  CORPORATIONS— Proof  of  organization 688 

FOREIGN  INSURANCE  COMPANIES— Suite  against    resident 

agent. . « . 800 

<  FRAUD— Constructive,  attorney  and  client 242 

Failure  of  a  corporation  to  disclose  the  provisions  of  its  charter  438 

Must  be  proved 166.  174 

When  it  will  not  defeat  an  attachment ....:.. «  557 

FRAUDULENT    CONVEYANCES  —  Inadequate  consideration- 
rule  in  chancery 198 

Who  may  impeach  them . 570 

G 

GAMBLING  CONTRACTS— Agreement  to  repurchase  stock. .....  880 

What  are,  etc \ 239 

GARNISHMENT— An  equitable  proceeding 407 

Equitable  assignments  protected 407 

Liability  of  agents  of  foreign  insurance  companies  unauthor- 
ized to  do  business  in  this  State 800 

Rights  of  garnishing  creditor 800 

GENERAL  ISSUE— When  filed  to  a  defective  declaration 482 

GROWING  CROPS— Damages  for  destruction  of 482 


• 


H 

HIGHWAYS— Separate  appeals  from  the  same  order  of  commis- 
sioners laying  out  a  road 809 

Telegraph  poles  in,  impose  an  additional  burden,  etc. 872 

HOMESTEAD  AND  LOAN  ASSOCIATIONS— Insolvency,  a  com- 
mon misfortune  to  all,  equity,  equality  and  justice  to  all. .  126 

Abandonment  of  contracts,    insolvency. 126 

Accounting  and  winding  up  the  affairs 126 

Liens  upon  mortgaged  premises  for  balances  on  accounting. . .  126 

Obligations  of  members 125 

Obligations  under  the  statute 125 

Members  not  relieved  from  their  obligations  by  the  by-laws. .  125 

By-laws  maturing  shares  in  a  fixed  period 126 

Mortgages  to  secure  payments  of  installments  upon  shares  of 

stock 126 
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•  

HOMESTEAD  AND  LOAN  ASSOCIATIONS.    Continued. 

In  insolvency. • . 126 

Rule  for  accounting 127 

HUSBAND  AND  WIFE— Pledges  of  life  policies  to  secure  hus- 
band's debts 814 

See  Married  Women. 

I 

INDORSEES— See  Commercial  Paper. 

INDORSEE— Liability  when  the  defense  of  usury  is  sustained. ...  28 

Liability  for  deficiency  occasioned  by  the  defense  of  usury. ...  28 
See  Commercial  Paper. 

INDICTMENTS— Certifying  to  the  County  Court  for  trial 407 

INSOLVENCY— Of  building  and  loan  associations 125 

Abandonment  of  contracts  in  insolvency 126 

Accounting  and  winding  up  its  affairs 126 

Rules  for  accounting ., 127 

See  Voluntary  Assignments. 

INSOLVENT  CORPORATIONS— Distribution  of  assets 556 

INSTRUCTIONS— As  to  material  allegations  of  the  declaration. . .  886 

As  to  the  credibility  of  witnesses — .  887 

Error  in  one  may  be  cured  by  others 425 

Estoppel  to  object  to 886 

In  close  cases 262 

Submitting  questions  of  law 262 

Must  be  confined  to  the  issues 102 

Must  be  in  writing 475,  688 

Reversible  error  in 481 

Should  not  be  misleading 98 

Suits  against  agents  of  foreign  companies 800 

To  find  against  the  party  holding  the  affirmative 526 

Province  of  the  judges  in  weighing  evidence 526 

To  find  for  defendant,  when  erroneous 526 

Duty  of  the  court  in  considering  the  propriety  of  an  instruction 

to  find  for  the  defendant. 526 

Should  be  based  upon  evidence 882 

Leaving  out  important  elements 882 

Must  be  confined  to  the  issues  made  by  the  pleadings 882 

When  the  question  in  litigation  is  close 280 

As  to  what  constitutes  negligence 280 

Where  there  is  a  conflict  in  the  evidence 592 

Which  take  disputed  facts  from  the  jury 204 

INSURANCE— Construction  of  policies • 187 

Construction  of  particular  clauses 187 

Benefit  societies— Liability  on  the  death  of  members 649 

INTERLOCUTORY  ORDERS— Appeals  from 610 

INTOXICATING  LIQUORS— Liability  of  the  saloon  keeper 856 

When  cider  is 109 

See  Dram  Shops. 
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J 

JOINT  AND   SEVERAL   LIABILITY-Sureties  on  dram   shop 

keeper's  bond 210 

JUDGES — Province  in  weighing  the  evidence ,  526 

Duty  in  considering  the  propriety  of  instructions  to  find  for 

the  defendant 526 

JUDGMENTS— For  usury,  when  binding  upon  indorsers 28 

Not  to  be  reversed  as  to  one  and  affirmed  as  to  another 487 

When  not  to  be  reversed  for  errors  in  instructions. 673 

JUDGMENTS  BY  CONFESSION— Courts  of  law  exercise  equi- 
table jurisdiction  over 485 

Equitable  jurisdiction  of  courts  of  law  over 166 

JUDICIAL  NOTICE— Of  the  laws  of  sister  States. 617 

Of  notaries  public , 610 

JURIES— Not  to  count  witnesses 646 

JURISDICTION— Of  justice  of  the  peace 61 7 

Law  and  equity  courts 625 

When  presumed 446 

Defective  service 446 

JURY— Duty  in  conflicting  evidence 876 

Province  of,  in  case  where  the  evidence  is  conflicting 423 

Province  of,  questions  of  fact 267 

To  reconcile  conflicts  of  testimony. 415 

JUSTICES  OF  THE  PEACE— No  power  to  direct  payment  of  costs 

by  the  successful  party 879 

L 

LANDLORD  AND  TENANT— Surrender  of  lease,  intention 63 

Use  of  the  premises  by  permission 540 

Injuries 540 

No  obligation  to  keep  premises  donated  in  repair 540 

Sale  of  the  crops  by  a  tenant 26 

LAWS— Sister  States,  judicial  notice  of 617 

LAW  AND  EQUITY  COURTS -Jurisdiction 625 

LEASE— Surrender  of,  intention  of  the  parties 63 

When  mutual  covenants  are  binding  on  lessee 437 

LIENS— See  Mechanics'  Liens. 

LIFE  INSURANCE— Suicide  does  not  always  avoid  the  policy 162 

LIMITATIONS— Statute  does  not  apply  to  trust  funds 203 

When  the  statute  does  not  apply 438 

LIS  PENDENS— When  a  suit  in  equity  is 177 

M 

MANDAMUS— Lies  to  compel  city  treasurer  to  deposit  funds  in  a 

designated  depository 193 
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MANDAMUS.     Continued. 

The  right  must  be  clear Ill 

A  city  marshal,  when  entitled Ill 

Office  of  the  writ 686 

Where  it  lies 586 

Can  compel  a  decision,  but  not  in  a  particular  way 58? 

MARRIED  WOMEN— Husband's  debts 400 

Wife's  earnings  kept  as  a  common  fund 400 

Property  purchased  by  husband  witli  joint  savings 400 

MARSHALING  ASSETS— Partnership  debts  used  in  individual 

liabilities  of  partners. -. 887 

Application  of  assets 887 

MASTER  IN  CHANCERY— Questions  of  fact  referred  to. 629 

MASTER  AND  SERVANT— Duty  of  the  master 85 

Duty  of  the  master  in  furnishing  appliances 281 

Duty  of  a  servant 281 

Master  not  liable  for  the  wrongful  acts  of  the  servant 141 

Risks  of  the  employment 78 

What  are  not  ordinary  risks 7S 

Test  of  the  master's  responsibility 80 

When  the  master  has  knowledge  of  danger  and  fails  to  inform 

the  servant 85 

When  the  servant  assumes  the  risk ' 85 

MASTER'S  REPORT— Objections  to,  equity  practice 629 

MECHANIC'S  LIENS— Application  of  the  law  of  1895  to  contracts 

previously  entered  into '  78 

Act  of  1895  does  not  impair  the  obligations  of  contracts 78 

MENTAL  DISTURBANCES— Physical  injury  caused  by 46 

MESNE  PROFITS— The  action  of  trespass  for 669 

MISJOINDER— Appellate  Court  practice 446 

MIST  AKES— Of  scrivener  in  drawing  deeds 165 

MORTGAGES— By  insolvents  prior  to  assignments 570 

Rights  of  the  mortgagee  in  foreclosure  proceedings 228 

When  a  fraudulent  conveyance  stands  as 198 

Position  of  an  assignee. 242 

MOTIONS— To  exclude  the  evidence ^ 526 

MULTIPLICITY— Of  suits,  equity  practice 524 


* 


NEGLIGENCE— A  question  for  the  jury. .  / ; .  661 

When  a  question  of  fact 661 

When  a  question  of  law 661 

As  a  question  of  law 661 

Application  of  the  doctrine 661 

As  a  matter  of  law * 661 

Duty  of  the  court 661 
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NEGLIGENCE.    Continued. 

Province  of  the  jury 429 

When  the  master  has  knowledge  of  danger  and  fails  to  inform 

the  servant 35 

NEGLIGENT  ACTS— Death  resulting  from  want  of  ordinary  care  278 

NEGOTIABLE  INSTRUMENTS— Constructive  of  the  act  of  June 

4,  1895 * 248 

NEW  TOWNS— Notice  of  petition 821 

NEW  TRIALS— Diligence  in  discovering  evidence 396 

Motion  for,  must  be  preserved  in  the  bill  of  exceptions 42? 

Reasons  must  be  stated  in  motion  for 516 

» 

Newly-discovered  evidence 246,  590 

NIL  CAPIAT— Judgment  by 20 1 

NOTARIES  PUBLIC— When  courts  take  judicial  notice  of 610 

NOTICE— Contractors,  when  to  take 190 

NUISANCES— Assessment  of  damages  for ~ 364 

Offensive  odors  from  sewers 364 

Threshing  machine 417 

NUL  TIEL  CORPORATION— Burden  of  proof  under 683 

.  Recovery  under 683 

o 

OBLIGATIONS— When  construed  to  be  penal  bonds 622 

OFFICERS— Liability  for  the  torts  of 313 

Salary  and  compensation  used  as  synonymous  terms  under  the 

Constitution 273 

OFFICERS'  CERTIFICATES— When  made  by  deputies 617 

Under  the  act  of  Congress 618 

What  the  act  of  Congress  requires 618 

Presumption  as  to  the  seal 618 

OPINIONS— Of  witnesses,  when  improper 527 

ORDINANCES— Dram  shops,  rules  for  prosecutions  under 298 

When  resolutions  are  of  equal  force 42 

ORDINARY  CARE — Determination   of  what  a  prudent   person 

should  do  for  his  own  safety 661 

Evidence • 516 

Killed  in  an  explosion 516 

Exercise  of,  a  question  of  fact 463 

No  recovery  without 478 

The  true  test  to  determine  what  is,  etc 592 

By  different  persons * 592 

OVERSEERS  OF  THE  POOR^- Authority  not  lost  by  removal  of 

sick  person  from  jurisdiction 95 

p 

PARTIES— Service  by  publication  in  chancery 177 

Where  a  decree  recites  service  on,  etc 177 
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PARTITION— Rents  and  profits  in 118 

PARTNERSHIP— Agreement  constituting 412 

Application  of  assets 887 

What  is  not 876 

Rules  for  settling  affairs  applied  to  building  and  loan  associa- 
tions   1 26 

PASSENGERS— When  the  relation  ceases 595 

PAYMENTS-Application  of. : 17 

Burden  of  proof , .  806 

Remittance  by  mail  and  acceptance 88 

PAUPERS— Counties  liable  for  surgical  aid  rendered  to  poor  per- 
sons   05 

PENAL  BONDS— Obligations,  when  construed  as  such 622 

PERPETUITYM)efined 488 

Application  of  the  term 488 

PERSONAL  INJURIES— Duty  of   person  approaching  railroad 

tracks 429 

Must  be  attributable  to  the  defendant's  negligence 478 

What  is  a  prima  facie  case 526 

PHYSICIAN— Not  entitled  to  fees  in  advance,  when  testifying  as 

an  expert 464 

PLEADING— In  suits  commenced  before  justices 425 

Failure  of  consideration 654 

PLEADINGS — In  actions  upon  certificates  of  benefit  societies 650 

In  actions  against  mutual  assessment  societies 650 

Informal  conclusions 582 

Demurrer,  effect  of  standing  by  a  replication 293 

PLEAS  OF  NUL  TIEL  CORPORATION— Recovery  under 688 

POLICIES—  Of  insurance,  construction  of 187 

Pledge  of,  by  wife  to  secure  husband's  debts 814 

POSSESSION— Of  highways  in  front  of  lands  occupied  by  ten- 
ants   872 

Of  lands  leased 488 

Right  established  by  judgment  in  forcible  detainer 669 

POUNDM ASTER— Right  to  hold  impounded  cattle  for  fees 67 

PRACTICE — Admitting  evidence  after  the  close  of  the  testimony, 

discretionary 246 

Antedating  decrees  to  cover  interval  between  computation  and 

decree 118 

Certifying  indictments  to  the  County  Court  for  trial 407 

Discretion  as  to  evidence  in  rebuttal 683 

Estoppel  to  object  to  instructions 886 

Exhibition  of  injured  limbs  to  the  jury 646 

Filing  a  membership  certificate 650 

Replication  to  pleas  of  no  consideration 654 

Instructions  not  a  part  of  the  record  unless,  etc 880 

Insufficient  affidavits  for  continuance 868 
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PRACTICE.    Continued. 

Judgment  upon  unanswered  pleas 299 

Motions  to  exclude  evidence  and  to  find  for  the  defendant 526 

On  demurrer  sustained 446 

Pleading  evidence 201 

Judgment,  nil  capiat .' 301 

On  motion  to  vacate  orders  of  dismissal 474 

Restoration  of  lost  eVjdence 447 

Re-opening  cases — Discretionary 267 

Tender  of  proof  with  improper  matters 28 

Taking  a  case  from  the  jury 516 

Motion  for  a  new  trial 516 

Reasons  not  stated,  can  not  be  considered  in  this  court 516 

When  a  cognovit  takes  effect 167 

When  a  case  is  not  to  be  withdrawn  from  the  jury 526 

The  better  practice 527 
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